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Zachary  v.   The  State. 

1.  Cbiminal  Law.     Jury.     BcUlota  not  drawn  by  child  under  ten  years  good. 

When,    On  an  indictment  for  larceny,  where  the  record  shows  that 
"a  hoy"  drew  the  grand  jury,  it  will  be  presumed  that  he  was  of  the 
proper  and  lawful  age. 
Code  cited :   Sec.  4015. 

2.  Same.     Pleading  and  pixtctice.     Nolle  prosequi.     Second  indictment  for  name 

offense  good.    It  i8  no  error  to  nol.  pros,  one  indictment  and  prefer  a 
new  one  to  the  grand  jury  produced  on  the  same  facts. 

3.  Same.    Same.    Where  the  question  of  "former  acquittal"  is  raised  by 

motion,  such  motion  will  be  overruled,  as  that  fact  must  l)e  shown  by 
plea  setting  forth  the  record  of  the  former  trial  and  ac(iuittal. 


FROM    DAVIDSON. 


Appeal    from   the   Criminal  Court.       Thos.  N.  Fra- 
ziER,   Judge. 

1 — VOL.   7. 


NASHVILLE : 


Zachary  v.  The  State. 


M.    M.    Brien   for   complainant. 
Attorney-General'  Heiskell  for  the   State. 

J.  Zachary  and  Louis  Tucker  were  jointly  indicted 
in  the  Criminal  Court  of  Davidson  county.  The  in- 
dictment contained  four  counts,  the  first  of  which  was 
for  stealing  $965,  the  property  of  Hester  Ann  Stephens, 
and  the  other  for  receiving*  the  same  money,  knowing 
it  to  be  stolen,  and  for  aiding  in  stealing,  etc. — 
charged    in   diflFerent   aspects. 

At  the  May  term,  1872,  Zachary  alone  being  on 
trial,  his  counsel  moved  the  court  to  quash  the  in- 
dictment, on  the  ground  that  it  was  improperly  found, 
there  being,  as  the  record  shows,  an  indictment  pend- 
ing for  the  same  identical  offense,  but  it  appearing 
that  a  nolle  prosequi  had  been  entered  as  to  the  first 
indictment,    the    motion    was   overruled. 

Ti'hereupon,  defendant  moved  the  court  to  require 
the  Attorney- General  to  put  the  defendant  on  trial  on 
the  first  count  of  the  indictment,  because  he  had  been 
tried  before  and  acquitted  on  the  other  three  counts, 
but   this   motion    was   refused. 

Thereupon,  the  defendant  wajs  arraigned  on  the  in- 
dictment and  all  the  counts,  and  pleaded  not  guilty 
to  the  same;  and  thereupon,  "to  try  the  issue  joined 
came  a  jury,"  etc.,  who  found  the  defendant  guilty  of 
larceny  as  charged  in  the  first  count,  and  sentenced 
him    to    five   years    in    the   penitentiary. 

After  motions  in  arrest  of  judgment  and  for  a  new 
trial   were   overruled,    defendant   appealed    to   this   court. 

Defendant's    counsel     rely    on     several     grounds    for 
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reversal  of  the  judgment,  which  have  been  pressed 
with  much  earnestness.  A^e  will  dispose  of  them  in 
detail. 

1.  It  is  argued  that  the  indictment  was  not  found 
by  a  properly  appointed  grand  jury,  for  the  reason 
that  the  record  states  that  'Hhe  names  of  the  jurors 
were  placed  in  a  hat  and  were  regularly  drawn  there- 
from by  a  boy,  when  the  following  good  and  lawful 
men,"   etc. 

The  objection  is,  that  the  record  does  not  show 
that  the  names  were  drawn  out  "by  a  child  under 
ten  years  of  age,"  as  prescribed  by  sec.  4015  of  the 
Code.  As  the  record  shows  that  the  names  were 
"  regularly  drawn  by  a  boy,"  it  is  to  be  presumed 
that  the  boy  was  under  ten  years  of  age.  Mr.  Web- 
ster defines  "a  boy"  to  be  "a  male  child  from  birth 
to  the  age  of  puberty;  but,  in  general,  applied  to 
males   under   ten   or   twelve   years   of  age." 

2.  The  indictment  was  improperly  sent  to  the 
grand  jury,  when  there  was  then  pending  in  the 
same   court   another   indictment   for   the    same    offense. 

A  defendant  is  not  allowed  in  criminal,  as  in  civil 
actions,  to  plead  in  abatement  that  another  action  is 
pending  for  the  same  offense.  1  Arch.,  358;  2 
Hawks,  ch.  34,  sec.  1.  But  it  appears  that  "a  nolle 
prosequi  had  been  enterred  as  to  said  first  indictment." 
There  was,  therefore,  no  error  in  overruling  the  mo- 
tion  to   quash    the   second    indictment. 

3.  It  is  said  the  prisoner  was  improperly  put  upon 
trial  the  second  time  upon  the  three  last  counts,  be- 
cause   he    had     been    acquitted    on    them    on   a    former 
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trial.  This  question  was  raised  by  motion^  and  not 
by  plea  of  "former  acquittal.'^  It  was  properly  over- 
ruled. The  question  should  have  been  raised  by  plea, 
setting  forth  the  record  of  the  former  trial  and  ac- 
quittal. But  even  if  there  was  error,  it  could  not 
avail  the  defendant  now,  as  he  was  again  acquitted 
on  the  three  counts  referred  to.  He  appeals  from  a 
judgment  of  conviction  on  the  first  count,  having  been 
acquitted   on   the   other   counts. 

4.  After  the  court  overruled  the  motion  to  put 
defendant  on  trial  upon  the  first  count  alone,  it  is 
said  the  jury  ought  to  have  been  sworn  to  try  the 
issues,  and  not  the  issue,  as  there  were  four  counts 
in  the  indictment.  The  record  shows  that  "the  de- 
fendant was  duly  arraigned  upon  the  indictment  and 
all  the  counts  therein,  and  pleaded  not  guilty  to  the 
same."  It  is  clear  that  the  plea  of  "not  guilty" 
was  pleaded  to  all  the  counts,  and  being  nomen  col- 
lectivumy  it  covered  all  the  issues.  Besides,  as  already 
stated,  defendant  was  acquitted  on  all  the  counts  ex- 
cept the  first,  and  cannot  now  complain  that  he  was 
acquitted  on  counts  to  which  he  had  not  pleaded. 
But  the  plea  of  not  guilty  was  applicable  to  all  the 
counts,  and  he  was  tried  on  all,  and  had  the  benefit 
of  this   plea   on    all    the   counts. 

5.  It  is  argued  that  there  is  no  legal  evidence 
upon  which  the  conviction  ought  to  stand.  It  is  said 
that  Hester  Ann  Stephens,  the  prosecutrix,  and  the 
alleged  owner  of  the  money,  is  completely  discredited, 
and  this  being  so,  there  is  no  other  evidence  of  the 
corpus    delicti       It    is    true,    as    argued,    that    when    a 
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'Witness  swears  falsely  and  corruptly,  with  the  view  of 
imposing  upon  the  jury,  in  any  one  matter,  the  testi- 
mony of  such  a  witness  should  be  entirely  rejected 
and  disregarded  by  the  jury  in  making  up  their  ver- 
dict. It  is  also  true,  that  if  Hester  Ann  was  the 
only  witness  who  testified  as  to  the  corpus  delicti^  and 
if  the  jury  believed  that  her  testimony  was  corruptly 
false  in  any  matter,  then  they  rendered  an  erroneous 
verdict.  But  if  the  jury  did  not  believe  that  her 
testimony  was  corruptly  false,  or,  if  they  relied  upon 
the  testimony  of  other  witnesses  in  finding  that  the  cor^ 
pus  delicti  was  established,  then  the  verdict  will  stand. 

In  his  charge  to  the  jury,  the  Judge  said:  "It 
is  a  rule  of  law  that  if  a  witness  swears  knowingly 
&.lse  about  any  material  fact  in  issue  or  being  tried, 
he  is  wholly  discredited  and  should  not  be  believed 
on  any  fact,  but  it  ought  to  be  such  corrupt  swear-  / 
ing  that  it  would  amount  to  perjury."  Again,  in 
response  to  special  request,  the  court  instructed  the 
jury:  "That  if,  upon  the  whole  proof,  the  jury  are 
of  opinion  that  Miss  Stephens  is  wholly  unworthy  of 
credit  in  a  court  of  justice  on  her  oath,  they  ought 
to  disregard  her  testimony.  That  the  loss  of  the 
money  charged  in  the  indictment,  as  well  as  the  de- 
scription specified,  or  some  part  of  both,  must  be 
proved  by  satisfactory  evidence,  that  is,  to  the  satis- 
faction of  the  jury,  before  they  could  convict."  He 
said  further:  "That  the  jury  were  the  exclusive  judges 
of  the  credibility  of  the  witnesses;  that  they  could 
exclude  any  one  or  all  of  the  witnesses^  testimony,  or 
none   of   them,  just   as   they   thought   proper." 
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It  is  clear  that  the  defendant  had  the  full  benefit 
of  a  clear  and  explicit  exposition  of  the  rules  of  evi- 
dence applicable  to  the  question,  and  under  this  charge 
the  jury  have  based  their  verdict,  either  upon  Hester 
Ann's  testimony,  as  they  had  a  right  to  do  as  judges 
of  the  credibility  of  the  witnesss,  or  upon  other  tes- 
timony, excluding  that  of  Hester  Ann.  Whether  the- 
verdict  was  based  upon  the  testimony  of  Hester  Ann 
alone,  or  as  corroborated  by  other  testimony,  or  alto- 
gether on  the  testimony  of  Mary  Stephens,  as  to  the 
corpus  delicti  we  cannot  say  that  the  verdict  was  fully 
sustained. 

6.  It  is  insisted  that  the  court  erred  in  allowing  the 
witness  Watson  to  detail  the  conversations  of  Tucker, 
jointly  indicted  with  defendant,  which  conversations 
were  in  the  absence  of  defendant.  Upon  looking  to 
the  testimony  of  Watson,  we  find  that  he  details  the 
arrest  of  Tucker  at  Cairo,  his  bringing  him  back  to 
Nashville,  his  finding  portions  of  the  money  under  the 
guidance  of  Tucker;  but  we  find  no  conversation  de- 
tailed in  which  Tucker  made  any  allusion  to  defend- 
ant's connection  w^ith  the  money,  until  the  two  were 
brought  face  to  face,  when  Tucker  charged  defendant 
with  having  procured  the  money  and  handed  it  to 
him,  to  which  charge  defendant  made  no  response.. 
The  testimony  of  Watson  is  not,  therefore,  obnoxious 
to   the   objections   made. 

7.  It  is  next  argued  that  certain  declarations,  ad- 
missions and  confessions  of  defendant  were  improperly 
admitted  as  evidence,  because  they  were  procured  by^ 
promises    of   reward    and    favor,    and    were    not    freely^ 
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and  voluntarily  made.  For  the  defendant,  it  is  in-  » 
sisted  that  the  confessions  were  made  by  him  under 
the  influence  of  a  promise  of  fifty  dollars,  and  that 
he  should  not  be  hurt  by  Hester  Stephens;  but  it  is 
apparent,  notwithstanding  the  statements  of  his  mother 
and  brothers,  from  his  own  declaration,  that  no  such 
influence  operated  to  induce  the  confession  made  in 
the  presence  of  detective  Watson.  He  had  stated  that 
he  had  taken  the  money  out  of  the  drawer  and  had 
given  it  to  Tucker.  Tucker  had  gone  off,  but  was 
captured,  and  when  in  the  presence  of  defendant,  de- 
fendant said  to  him  that  he  had  ^' blown  on  him  be- 
cause he  had  run  away  with  all  the  raoney.^'  This 
fact  presents  strong  evidence  that  the  motive  for 
making  this  confession  or  declaration  was  a  feeling 
of  revenge  against  Tucker  for  running  off  with  the 
money,  rather  than  any  hope  or  expectation  of  getting 
the  fifty  dollars  which  was  offered  to  him  if  he  would 
tell  where  the  money  was.  He  knew,  also,  that  being 
in  the  room  when  the  money  was  stolen,  and  know- 
ing where  it  was  kept,  that  the  circumstances  pointing 
to  his  guilt  were  so  strong  that  no  denial  of  it  could 
avert  suspicion.  Hester  Stephens  admitted  that  she 
told  defendant  she  would  give  him  fifty  dollars  if  he 
would  tell  where  the  money  was,  but  denies  that  she 
said  defendant  would  not  be  hurt.  It  is  clear,  from 
his  own  declarations,  that  defendant  did  not  believe 
or  expect  that  she  would  give  him  fifty  dollars  to 
tell,  and  this  offer  had  no  influence  in  inducing  his 
statements.  The  Circuit  Judge  did  not  believe  that 
the   confession    was    induced   by   any   improper   influence 
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brought  to  bear  upon  him,  and  in  this  we  think  be 
was   correct. 

The  testimony  of  Watson  detailing  tbe  interview 
between  Tucker  and  defendant  after  Tucker  had  been 
arrested  at  Cairo  and  brought  back  to  Nashville,  fixes 
the  guilt  of  defendant  beyond  any  reasonable  doubt. 
Watson  says  when  he  brought  them  together,  defend- 
ant not  then  being  under  arrest,  Tucker  said  to  de- 
fendant: "If  you  had  not  squealed  on  me,  I  would 
not  have  said  anything  against  you/'  Defendant  said 
nothing.  Tucker  said :  **  You  know  you  got  the 
money  out  of  the  wardrobe  and  gave  it  to  me;  that 
you  gave  me  the  key  to  have  one  fixed  by,  and  took 
the  money ;  that  we  went  into  the  bottom  together, 
I  took  it,  and  was  to  divide  with  you/'  Defendant 
did  not  say  a  word,  except  "you  run  off  with  the 
money    is   the   reason    I    blowed    on   you." 

We  are  of  opinion  that  the  confessions  and  decla- 
rations of  defendant  were  properly  admitted  as  evi- 
dence, and  that  there  is  no  error  in  the  record  for 
which    the  judgment   below   should    be   disturbed. 

Let   the  judgment   be   affirmed. 


DECEMBER  TERM,  1872. 


The  State  v.  Bell. 


The  State  v.   J.  P.  Bell. 

Criminal  Law.  Miscegenation,  Marriage  in  another  State.  The  defend- 
ant, a  white  man,  was  married  to  a  woman  of  color,  in  the  State  of 
Mississippi  (where  such  marriages  are  not  forbidden  by  law),  and  re- 
moved to  this  State  with  his  wife,  and  continued  to  live  with  her  as 
his  wife.  He  was  indicted  under  the  act  of  1870  (second  session),  ch. 
39.  Upon  motion,  the  indictment  was  quashed  in  the  court  below, 
and  the  State  appealed.  Heldj  to  be  an  indictable  offense  in  this 
State  for  a  white  man  and  colored  woman  to  live  together  as  man 
and  wife,  although  married  according  to  the  forms  of  law  in  another 
State. 

Cases  cited:    Galloway  v.  The  State,  MS.,  Nashville,  1872;   Lonas  v. 
The  State,  3  Heis.,  287 ;  Morgan  v,  McGhee,  5  Hum.,  13. 


FKOM   DAVIDSON. 


Appeal   from   the  Criminal   Court.       Thos.  N.   Fba- 

« 

ziER,  Judge. 

Jno.   a.   Campbell   for   defendant. 
Attorney- General   Heiskell   for   the   State. 


TuRNEY,  J.,  delivered    the  opinion  of  the    court. 

The  motion  of  the  defendant  to  quash  was  allowed 
because  it  appeared  upon  the  face  of  the  indictment 
the   parties   were   married    in    the   State   of  Mississippi. 

The  question  to  be  determined  is,  does  a  marriage 
in  Mississippi  protect  persons  who  live  together  in  this 
State  in  violation  of  the  act  of  the  General  Assembly 
of  tftte    27th   of  June,    1870?^^^ 

For   the  defendant,   the  case  of  Morgan   v.   McGhee, 
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6  Hum.^  13,  is  relied  on.  That  case  only  decides 
that  marriages  solemnized  according  to  the  law  and 
usages  of  the  country  where  made,  are  good  in  Ten- 
nessee. It  is  the  manner  and  form  of  marriage,  and 
not  the  capacity  of  the  parties  to  contract  the  mar- 
riage, which  was  passed  upon  by  the  court  delivering 
the  opinion.  The  reason  for  such  rule  is  readily  seen. 
Each  State  has  its  peculiar  regulation — some  more,  some 
less  strict  and  formal.  The  general  rule  resulting  from 
all — that  a  marriage  good  in  the  place  where  made 
after  the  forms  and  usages  of  that  place,  shall  be 
good  everywhere — is  intended  to  prevent  a  mischief 
that  would  otherwise  grow  out  of  a  diflFerence  of 
formal  and  local  regulations.  For  instance,  in  some 
of  the  States  a  license  is  not  absolutely  necessary. 
Now,  if  in  one  of  such  States  a  marriage  is  solem- 
nized  without  license,  being  good  there,  it  is  good  in 
Tennessee  where  a  license  is  necessary,  and  where  a 
marriage  and  living  together  without  -license  would 
subject   the   parties   to    indictment   for   lewdness. 

A  respect  for  and  recognition  by  each  State — in 
fact,  nation — of  the  legal  ceremonial  of  marriage  in 
^another,  is  all  that  is  meant  or  intended  by  the  rule. 
All  standard  authors  declare  the  rule  comes,  not  ex 
comitatey  but  ex  debito  justitice.  Were  it  otherwise, 
each  State  would  be  dependent  upon  the  concurring 
legislation  and  adjudication  of  every  other  for  the  per- 
manency   and   efficacy   of  its   own. 

Each  State  is  sovereign,  a  government  within,  of^ 
and  for  itself,  with  the  inherent  and  reserved  right 
to   declare   and    maintain    its   own   political   economy    for 
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the  good  of  its  citizens,  and  cannot  be  subjected  to 
the  recognition  of  a  fact  or  act  contravening  its  pub- 
lic policy  and  against  good  morals,  as  lawful,  because 
it  was  made  or  existed  in  a  State  having  no  prohibi- 
tion   against   it   or   even    permitting   it. 

Extending  the  rule  to  the  width  asked  for  by  the 
defendant,  and  we  might  have  in  Tennessee  the  father 
living  with  his  daughter,  the  son  with  the  mother^ 
the  brother  with  the  sister,  in  lawful  wedlock,  because 
they  had  formed  such  relations  in  a  State  or  country 
where  they  were  not  prohibited.  The  Turk  or  Mo- 
hammedan, with  his  numerous  wives,  may  establish 
his  harem  at  the  doors  of  the  capitol,  and  we  are 
without  remedy.  Yet  none  of  these  are  more  revolt- 
ing, more  to  be  avoided,  or  more  unnatural  than  the 
case   before   us. 

Chancellor  Kent  says  the  contract  of  marriage  is  a 
stable  and  sound  contract,  of  natural  as  well  as  mu- 
nicipal  law.       This   is   neither. 

Reverse  the  judgment  and  remand  the  cause  for  a 
new  .  trial. 
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Wiley  Evans  v.  The  State. 

1.  ExECUTHTE  Pardon.    Effed  of.     Witneas.    Persons  rendered  incompe- 

tent as  witnesses,  by  conviction  and  sentence  for  the  crimes  enume- 
rated in  sec.  3812  of  the  Code,  are  not  relieved  of  such  a  disability  by 
the  pardon  of  the  Governor. 

2.  Such  persons  can  only  be  relieved  of  the  disability  to  testify  by  a  pro- 

ceeding under  the  statute,  sec.  1994  of  Code,  et  seq, 

3.  That  part  of  a  statute  which  declares  persons  convicted  of  certain  of- 

fenses infamous  and  incompetent  as  witnesses,  notwithstanding  it  is  a 
part  of  the  punishment,  is  also  a  rule  of  evidence  which  remains  un- 
chadged  by  the  executive  pardon. 

Code  cited  :  Sec.  3812. 


FROM    MAURY. 


Appeal  from  the  Criminal  Court.  W.  S.  McLe- 
MORE^   Judge. 

Wilkes   &  Bullock   for  defendant. 

Attorney  General  Heiskell  for  the  State. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

The  prisoner  was  convicted  of  an  assault  with  in- 
tent to  commit  murder  in  the  first  degree^  in  the 
Criminal  Court  of  Maury  county,  and  prosecutes  this 
appeal   in   error   to   reverse   the  judgment. 

The  error  assigned  is,  that  the  court  permitted 
Nelson  Sheppard  to  be  examined  as  a  witness  for  the 
State  to  prove  important  facts,  although  the  witness 
'was    objected    to,   and,   as    it    is    maintained,   shown    to 
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be    incompetent.       The    witness    Sheppard    had     shortly 
before    been    convicted    of    petit    larceny   in    the    same 
oourt^  and  the  usual  judgment  of  infamy  M'as  rendered^ 
adjudging^   among    other    things,   the    said    Sheppard   to 
be    incompetent    to    testify   as    a    witness.       This    judg- 
ment remained  unreversed,  but  the  Governor  had  issued 
a   pardon,   pardoning   said   Sheppard   of  the   offense,  ex- 
cept  as    to   the    judgment   for   costs.       The   question    is, 
do*»s   this   restore  the  competency  of  the  witness?      Mr. 
Greenleaf  says :     "  The   rule   that  a   pardon   restores   the 
oompetency    and    completely    rehabilitates    the    party,   is 
limited   to   cases   where    the   disability   is   a   consequence 
of    the    judgment    according    to    the    principles    of    the 
common   law.       But  where   the  disability  is   annexed  to 
Ae   conviction   of    a   crime   by   the   express   words   of  a 
statute,    it    is    generally    argued    that    the    pardon    will 
not  in  such  case  restore  the  competency  of  the  offender, 
the    prerogative    of    the    sovereign    being   controlled   by 
the    authority   of   the   express    law.        Thus,   if    a    man 
be    adjudged    guilty    on    an    indictment    for    perjury   at 
common    law,   a    pardon    will    restore    his    competency; 
bat   if  the   indictment   be   founded   on   the   statute   of  6 
Eliz.,    ch.    9,   which    declares   that    no   person    convicted 
and    attainted    of    perjury,    or    subornation    of    perjury, 
shall    be   from   henceforth   received   as   a  witness   in  any 
court,   he   will   not    be    rendered    competent    by   a    par- 
don.'^       1    Greenl.    Ev.,    sec.   378.       See,    also,    note    2 
to   the   above    section,   referring   to   Mr.   Hargrave's  ju- 
dicial  arguments,   for   a   full   discussion   of  the  question. 
It  is   also   laid   down    in   the   note,   that   when   the   dis- 
ability  is   declared    by   the    express   words   of   the   stat- 
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ute^  it  is  not  important  that  it  should  be  made  a 
part  of  the  judgment  and  entered  of  record.  The 
distinction  seems  to  be  this:  that  that  part  of  the 
statute  which  declares  persons  convicted  of  certain 
offenses  infamous  and  incompetent  as  witnesses,  not- 
withstanding  it  is  part  of  the  punishment,  is  also  a 
rule  of  evidence,  and  this  rule  of  evidence  remains 
unchanged  by  the  executive  pardon.  We  find  no  con- 
flict of  authority  upon  this  question  in  the  elementary 
writers  (see  Wharton's  Am.  Crim.  Law,  357;  Starkey 
on  Ev.,  771 ;  Russel  on  Crimes,  974),  and  we  must 
therefore   take    it   to    be   a   sound    distinction. 

Sec.  3812  of  the  Code,  in  an  article  treating  of 
the  competency  of  witnesses,  enacts  that  "persons  are 
rendered  incompetent  by  conviction  and  sentence  for 
the  following  crimes,  unless  they  have  been  restored 
to  full  citizenship  under  the  law  provided  for  that 
purpose."  Larceny  is  among  the  offenses  enumerated. 
The  law  referred  to  for  restoring  such  person  to  cit- 
izenship is  found  in  sec.  1994,  et  seq.  The  Circuit 
Court  is  empowered  to  restore  such  persons.  The 
mode  of  the  proceeding  is  pointed  out.  The  time 
that  must  elapse  before  the  application  can  be  made 
is  prescribed.  A  certain  class  of  offenders  may  pro- 
ceed in  six  months,  others  must  wait  three  years>  after 
conviction,  while  those  pardoned  may  proceed  imme- 
diately   after   pardon. 

It  is  clear,  under  these  statutes,  that  the  witness 
was  made  incompetent  upon  his  conviction,  and  further, 
that  it  was  the  will  of  the  Legislature  that  he  should 
remain    so    until    restored     in    the    mode    pointed    out 
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above.  Tbe  purport  of  the  authority  we  have  re- 
ferred to  is,  that  this  is  not-  interfering  with  the  con- 
stitutional power  of  tbe  Governor  to  grant  pardons. 
That  the  Governor  may  pardon  the  offense,  and  this 
relieves  the  party  of  the  punishment.  Still,  the  Leg- 
islature may,  independent  of  this,  upon  grounds  of 
policy,  decree  sudh  persons  incompetent  witnesses.  Al- 
though it  is  in  one  sense  a  punishment,  it  is  a  ques- 
tion  in    which    others   are   interested. 

This  is  a  question  involving  some  doubt  upon  prin- 
ciple, but  the  reasons  are  not  strung  enough  to  au- 
thorize us  to  overrule  or  disregard  what  seems  to  be 
the  general  current  of  authority,  at  least  so  far  as  we 
have  had  access  to  these  cases.  The  judgment,  on 
this   ground,    must   be    reversed. 

In  the  case  of  Willis  Webster,  presenting  the  case, 
a    writ   of  error   will    be   granted. 
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The  State  v.    Wash  Withers. 

Falsely  A«5umixg  to  be  an  Officer.  A  man  appointed  as  a  secret 
detective  bv  the  Mayor  of  Nashville,  who,  in  serving  a  warrant  of 
arrent  isRued  by  a  justice,  does  not  claim  to  be  otherwise  than  such 
detective  when  his  authority  is  challenged,  is  not  guilty  under  sec. 
4819  of  the  Code. 


FROM    DAVIDSON. 


Appeal  from  the  Criminal  Court.  Thomas  W. 
Frazier^   Judge. 

J.   D.    Brien   for   defendant. 

Attorney- General  Heiskell  for  the  State. 

Freeman,  J.,  delivered   the   opinion   of  the  court. 

The  defendant  was  indicted  in  the  Criminal  Court 
of  Davidson  county  for  an  assumed  violation  of  sec. 
4819  of  the  Code,  providing  that  it  shall  be  a  mis- 
demeanor "  for  any  person  falsely  to  assume  to  be  a 
judge,  a  justice  of  the  peace,  sheriff,  or  other  judicial 
or  ministerial  oflBcer,  and  take  upon  himself  to  act  as 
such,  or  to  require  anyone  to  aid  or  assist  him  in 
any  matter   pertaining   to   the   duty  of  any  such  officer. 

Defendant  was  convicted  and  fined  fifty  cents.  A 
motion  for  a  new  trial  and  in  arrest  of  judgment  was 
made,  which  was  overruled,  and  an  appeal  in  error 
prosecuted   to   this   court. 
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The  proof  shows  that  the  defendant  had  been  ap- 
pointed a  secret  detective  by  the  Mayor  of  the  city 
of  Nashville,  and  in  this  character  he  served  a  war- 
rant for  arrest  on  one  Davis,  issued  by  a  juHtice  of 
the  peace  for  the  county.  Davis  refused  to  acknowl- 
edge the  authority  of  defendant  to  execute  the  process. 
Withers,  however,  claimed  to  have  authority  to  do  so 
by  virtue  of  his  appointment  by  the  Mayor  as  detec- 
tive. They  called  in  the  Mayor,  who  told  Withers 
he  was  wrong,  and  that  he  had  told  him  when  he 
was  appointed  he  could  not  serve  this  kind  of  pro- 
cess. Davis,  however,  took  the  warrant  and  carried 
it  to  a  magistrate,  returning  it  himself,  and  was  tried 
and   acquitted   of  the   charge. 

It   is   obvious   that   these   facts  do   not   constitute  the 

offense    created    by    the    statute.       The    party    did     not 

personate    a    sheriff,    or    constable,     or    any     ministerial 

oflScer   of   the   State,    but   claimed    to   be,    what    he    was 

in    fact,  a  detective   of  the  city,    and    only  misconstrued 

his   powers   as    such    detective.       While    he    might    have 

been   liable    for    the   trespass   in    making   or    attempting 

the    arrest   without    authority    of  law,    yet    it   cannot    be 

said    he   falsely    assumed    to    be    any    officer     named     or 

intended   to    be   included    in    sec.    4819.       He    was    what 

he   assumed    to    be,    but    went    beyond     his    authority    in 

that    petition.       The    count   must    be    reversed    for   these 

reasons. 

2— VOL.  7. 
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Wat.  Greenfield,  in  error,  v.  The  State. 

1.  Criminal  Law.  Judgment  at  term  subsequent  to  verdict  good.  The  prisoner 

was  convicted  at  May  Term,  1873,  his  motions  for  new  trial  and 
arrest  of  judgment  overruled,  and  was  remanded  to  jail.  At  the 
September  Term  of  the  court  judgment  of  conviction  was  pronounced 
upon  the  verdict  of  the  jury,  and  the  term  of  imprisonment  fixed  to 
commence  from  the  day  the  verdict  of  the  jury  was  returned :  Heldj 
a  valid  judgment. 

2,  Same.    Where  the  i>roper  officer  for  the  State  signs  an  indictment  as 

"  Attorney  General  "  it  is  good. 

Cases  cited:   Teas   v.  The   State,  7    Hum.,  174;   Elkins  v.  The   State, 
Meigs*  R.,  109;  Evans  r.  The  State,  8  Hum.,  110. 

Code  cited:  Sees.  5225,  317. 


FROM    DAVIDSON. 


Appeal  from  the  Criminal  Court.  Thos.  N.  Frazier, 
Judge. 

No   counsel    marked    for   Greenfield. 

Attorney-General,   Heiskell   for  the   State. 

McFarland,  J.,  delivered    the  opinion  of  the  court. 

The  prisoner  was  convicted  of  larceny  at  the  May 
Term,  1873,  of  the  Criminal  Court  of  Davidson  county. 
His  motion  for  new  trial  and  arrest  of  judgment  en- 
tered and  overruled,  "and  the  prisoner  remanded  to 
jail."  Xo  further  action  was  taken  at  that  term. 
At   the   September   Term    the   prisoner  was    brought   be- 
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fore  the  court,  and  he  then  moved  for  his  discharge, 
because  no  judgment  had  been  rendered  at  the  May 
Term.  The  Court,  however,  refused  this  motion,  and 
proceeded  to  pronounce  judgment  upon  the  verdict, 
fixing  the  beginning  of  the  term  of  imprisonment  from 
the  day  the  verdict  of  the  jury  was  rendered.  The 
prisoner   has   appealed. 

^V^e  have  recently  decided  this  question  in  at  least 
two  unreported  cases.  The  time  elapsing  between  the 
return  of  the  verdict  of  the  jury  and  the  entering  of 
judgment  is  not  fatal  to  the  judgment.  They  are 
different  steps  in  the  cause.  Upon  the  return  of  the 
verdict,  unless  a  motion  for  new  trial,  or  in  arrest  of 
judgment  is  pending,  or  has  been  allowed,  the  court 
should  pronounce  judgment,  and  unless  for  special 
reasons  it  is  delayed,  it  should  be  pronounced  at  the 
same  term  of  the  court.  Sec.  5225  of  the  Code  does 
no  more  than  declare  the  previous  law,  but  until  the 
judgment  is  rendered,  or  the  cause  in  some  way  dis- 
posed of,  it  is  still  pending,  and  stands  continued  with 
the    unfinished    business   until    the    next   term. 

The  argument  that  this  gives  to  the  Judge  of  the 
Criminal  Court  the  power  to  imprison  a  defendant  at 
will,  and  without  reason,  cannot  prevail.  If  we  sup- 
pose a  judge  to  act  corruptly  and  oppressively,  then 
he  .does  have  power  to  imprison  and  otherwise  oppress 
the  citizens  in  many  ways,  against  which  they  would 
have    no   adequate    remedy. 

It  appears  in  this  case  the  judge  inadvertently 
omitted  to  pronounce  the  judgment,  or  the  clerk  in- 
advertently  omitted    to    enter    it.       If    the    prisoner   or 
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his  couDsel  had  so  desired,  this  could  have  been  ob- 
viated by  calling  the  attention  of  the  court  to  the 
subject. 

The  next  objection  is  that  the   indictment  was  signed 
by   "A.   J.   Caldwell,   Attorney   General." 

It  is  insisted  that  the  proper  designation  of  this 
officer  is  "Attorney  for  the  State."  Previous  to  the 
Constitution  of  1834,  by  the  acts  of  1819,  ch.  52,  sec. 
1;  1825,  ch.  272,  sec.  2;  1833,  ch.  43,  sec.  1,  this 
office  is  styled  "an  Attorney  General."  In  the  act 
of  1827,  ch.  49,  sec.  12,  he  was  styled  a  solicitor. 
The  Constitution  of  1834  provided  that  the  "legisla- 
ture shall  elect  attorneys  for  the  State  by  joint  vote," 
ek5.,  and  in  cases  where  an  attorney  for  any  district 
"fails  and  refuses  to  attend,"  etc.,  the  court  shall  have 
power  to  appoint.  The  mode  of  election  was  changed, 
but  the  change  did  not  affijct  the  style  of  the  office. 
The  act  of  1835  provided  that  each  judicial  circuit 
should  constitute  a  solicitorial  district,  and  there  shall 
be  elected,  by  joint  vote  of  the  General  Assembly,  one 
"Attorney  General,"  of  competent  law  knowledge,  etc. 
The  substance  of  this  was  carried  into  the  Code,  sec. 
317.  After  this,  in  1846,  it  was  held  that  an  in- 
dictment, signed  by  an  officer,  styling  himeelf  a 
solicitor  general,  was  bad,  as  there  was  no  such  officer 
known  to  the  law:  See  Teas  v.  The  State,  7  Hum.,  .174. 
But  in  ElMns  v.  The  State,  decided  in  1838,  an  indict- 
ment signed  "Ruben  B.  Rogers,  Attorney  General," 
was  held  good,  although  it  did  not  show  of  what 
solicitorial  district  he  was  Attorney  General:  Meigs^  R., 
109.       And    the  same  was   held   in  Evans  v.   Tlie   State, 
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8  Hum.,  110.  So  we  fi«d  that  for  at  least  fifty  years 
previous  to  the  Constitution  of  1870  this  officer  was 
styled  an  Attorney  General,  and  the  judicial  decisions 
recognized  this  as  the  proper  title.  Then,  was  it  in- 
tended by  the  Constitution  of  1870  to  change  the  title? 
It  is  provided,  .sec.  5,  art.  6,  "an  attorney  for  the 
State,"  for  any  circuit  or  district,  etc.,  shall  be  elected. 
This  is  no  material  change  of  the  language  of  the 
Oonstitution  of  1834.  The  acts  of  the  Legislature' 
passed  subsequently  in  regard  to  this  officer,  some  of 
them  style  him  "  an  attorney  for  the  State,"  but  this 
was  no  more  than  had  long  before  been  done  in  the 
Constitution ;  but  certainly  no  such  change  was  made 
by  the  Constitution,  nor  was  any  such  intended. 
Besides,  the  court  takes  judicial  knowledge  that  A.  J. 
-Caldwell  was  the  proper  officer  to  prefer  this  indict- 
ment, and  his  having  designated  himself  by  the  title 
which  has  been  used  for  more  than  fifty  years,  does 
not  throw  doubt  upon  the  question. 
The   judgment   will   be   affirmed. 
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The  State  v.  W.  E.  Wade. 

1.  Labceny  of  Coupons.    An  indictment  charging  the  defendant  with 

the  larceny  of  a  number  of  coupons  of  the  bonds  of  the  State  of  Ten- 
nessee, each  being  described  by  number,  place,  and  date  of  payment, 
and  name  of  the  Comptroller,  whose  signature  is  alleged  to  be  at- 
tached, and  laying  the  property  in  the  State  of  Tennessee ;  that  each 
coupon  is  valuable,  stating  the  value  of  each  separately,  making  an 
aggregate  of  $14,550,  and  not  averring  that  the  State  is  bound  to  pay 
them :  Held,  to  be  a  charge  of  stealing,  not  a  subsisting  valid  obliga- 
tion to  pay  money,  but  a  coupon  from  a  bond  of  the  State,  that  was 
extinct,  as  an  obligation  to  pay,  by  reason  of  having  been  paid  and 
taken  up,  and  never  having  been  issued. 

2.  Same.     Such  an  indictment  may  be  maintained  under  sec.  4693  of  the 

Code,  because,  if  the  coupons  are  paid,  they  properly  belong  to  the 
State  archives,  and  are  vouchers  in  the  settlement  of  the  accounts  of 
public  officers,  and  being  in  the  hands  of  the  State,  are  evidence  that 
the  obligation  has  been  extinquished.  If  cut  from  new  bonds  never 
issued,  they  would  be  valuable  to  the  extent  of  the  cost  of  prepara- 
tion, and  being  averred  to  be  valuable,  the  court  cannot,  as  a  matter 
of  law,  say  they  are  not,  although  they  may  not  be  of  the  value 
charged. 

3.  Same.  It  was  not  necessary  to  charge  that  the  bonds  from  which  the  cou" 

pons  were  taken  were  issued  by  authority  of  the  Legislature  of  the  State* 
An  averment  that  they  were  "  the  bonds  of  the*  State  of  Tennessee  " 
means  ex  vi  terminij  lawful  and  valid  bonds.  If  the  bonds  were  forged 
or  unlawful,  this  would  be  matter  of  defense. 

4.  Same.    The  laws  under  which  such  bonds  issued  need  not  be  referred 

to  or  pleaded  in  the  indictment. 

Case  cited :  Tate  v.  The  State,  3  Yerg.,  449. 

5»  Same.  The  coupons  were  sufficiently  described,  and  it  was  not  essential 
that  the  bonds  from  which  they  were  cut  should  also  be  described ; 
but  the  proof  should  show  that  they  were  cut  from  the  bonds  of  the 
State. 
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6.  Same.    The  indictment  having  been  found  in  1873,  the  charge  that  the 

offense  was  committed  on  the day  of ,  1870,  is  a  sufficient 

averment  that  the  offense  was  committed  before  the  finding  of  the 
indictment. 

Cases  reviewed:  Charles  King  v.  The  State,  3  Heis.,  148;  The  State  v. 
Wills,  cited  in  note  to  same. 

Code  cited:  Sec.  4693. 


PROM    DAVIDSON. 


Appeal  from  the  Criminal  Court.  Thos.  N.  Frazier, 
Judge.  * 

Attorney- General  Heiskell  for  the  State. 

Clay  Roberts   for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

This  indictment  was  quashed  by  the  Judge  of  the 
Criminal  Court.  The  Attorney  General  appeals  in  be- 
half  of  the  State.  It  charges  that  the  defendant  did 
feloniously  steal,  take,  and  carry  away  a  large  number 
of  coupons  of  the  bonds  of  the  State  of  Tennessee. 
£ach  coupon  is  described  by  number,  the  place  and 
date  of  its  payment,  and  the  name  of  the  Comptroller, 
whose  signature  is  alleged  to  be  attached.  They  are 
charged  to  be  the  property  of  the  State  of  Tennessee, 
and  are  each  charged  to  be  valuable,  and  their  value 
separately   stated,   making   an    aggregate   of  $14,550. 

As  the  bonds  are  charged  to  be  the  bonds  of  the 
State  of  Tennessee,  and  the  coupons  alleged  to  be  the 
property  of  the  State,  it  is  not  easy  to  see  how  they 
can    be   coupons   which   the    State    was    bound    to    pay. 
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The  iDdictment  does  not,  in  fact,  aver  that  the  State 
^as  bound  for  them.  It  would  seem  to  be  probable 
that  they  are  either  coupons  never  issued  by  the  State, 
or  else  coupons  that  had  been  paid  and  taken  up. 
The  State  being  the  obligor,  upon  becoming  the  owner 
of  the  obligation,  it  would  be  extinct.  The  only  an- 
swer suggested  to  this  is,  that  the  State  might  be  the 
owner  as  trustee,  or  in  some  fiduciary  capacity,  but  in 
a  case  like  this  we  would  take  the  statement  most 
strongly  against  the  State.  So  we  hold  this  to  be  a 
charge  of  stealing,  not  a  subsisting,  valid  obligation  to 
pay  money,  but  a  coupon  from  a  bond  of  the  State, 
that  was  extinct  as  an  obligation  to  pay,  by  reason  of 
having  been  paid  and  taken  up,  or  never  having  been 
issued. 

In  this  view,  is  this  an  indictable  offense?  Sec. 
4693  of  the  Code  enacts,  that  "  Whoever  shall  felon- 
iously steal  or  take  any  writ,  process,  or  public  record ; 
any  bond,  promissory  note,  bill  of  exchange,  order,  or 
certificate;  any  book  of  accounts,  inspecting  goods, 
money,  or  other  things;  any  contract  in  force,  any 
specific  release  or  defeasance ;  any  instrument  of  writ- 
ing whereby  any  demand,  right,  or  obligation  is  created, 
ascertained,  increased,  extinguished,  or  diminished,  or 
any  other  valuable  paper  writing,  shall  be  imprisoned 
in    the   penitentiary,"   etc. 

Assume  them  to  be  coupons  that  have  been  paid. 
They  are  themselves,  in  the  hands  of  the  State,  the 
evidence  that  the  obligation  has  been  extinguished. 
They  are  averred  in  the  indictment  to  be  valuable, 
and   we   cannot,   as   a    matter   of   law,   assume   they   are 
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not,  although  they  may  not  be  of  the  value  charged. 
They  are  papers  properly  belonging  to  the  State 
archives,  and  important  vouchers  in  the  settlement  of 
the  account  of  public  officers.  If  we  assume  they 
were  cut  from  mere  bonds  never  issued,  they  might 
still  be  valuable,  to  the  extent,  at  least,  of  the  cost 
of  having  them    prepared. 

So,  as  the  indictment  charges  these  coupons  to  be 
valuable  papers,  we  cannot,  as  a  matter  of  law,  say 
they  are  not,  and  under  the  section  of  the  Code  re- 
ferred to,  the  indictment  may  be  maintained,  subject 
to   other   objections. 

1st.  It  is  argued  that  the  indictment  should  charge 
that  the  bonds  were  issued  by  authority  of  the  legis- 
ture  of  the  State.  This  is  not  necessary.  They  are 
averred  to  be  "  bonds  of  the  State  of  Tennessee.'* 
This  means  lawful  and  valid  bonds,  ex  vi  termini. 
An  indictment  charging  the  stealing  of  a  '^  United 
States  treasury  note"  of  a  certain  denomination  and 
value  has  always  been  held  valid,  without  charging 
that  it  was  issued  by  the  authority  of  the  United 
States.  If  the  bonds  were  forged  or  unlawful,  this 
would   be   matter   of  defence. 

It  is  next  objected  that  the  indictment  should  refer 
to  the  acts  or  laws  under  which  the  bonds  were  issued. 
We  think  this  is  a  matter  of  law,  and  .  need  not  be 
done.  The  case  of  Tate  v.  The  State,  3  Yerg.,  449,  was 
an  indictment  for  passing  a  counterfleit  change  ticket  on 
the  treasury  of  North  Carolina,  as  follows  :  "  This  note 
of  seventy-five  cents  is  payable  to  the  bearer  at  the 
treasury   of    North    Carolina,    agreeably    to    the    act    of 
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Assembly  of  1823,  ch.  7.  Raleigh,  20th  July,  1824. 
John  Haywood,  Public  Treasurer."  The  Court  held 
that  the  paper  did  not  purport  to  be  an  obligation  ex 
m  tei'miniy  but  referred  to  the  act  of  the  Legislature 
as  enacting  the  obligation,  and  that  the  indictment 
should  have  averred  the  existence  of  the  act.  This 
act    was   not   one   in   our   own,    but   in    another   State. 

It  is  next  argued  that  the  coupons  are  not  suffi- 
ciently described  :  that  the  bonds  from  which  thev  were 
cut  should  at  least  have  been  described  also.  Unless 
the  coupon  upon  its  face  show  the  connection  between 
it  and  the  bend  from  which  it  was  cut,  it  might, 
perhaps,  be  difficult  to  describe  the  bond,  as  they  may 
be  in  the  hands  of  other  parties.  The  number,  the 
date,  and  the  place  of  their  payment  are  given,  and 
the  name  of  the  Comptroller  signing  them.  If  it 
should  appear  that  there  are  other  coupons  filling  all 
these  descriptions,  that  are  payable  at  the  same  time 
and  place,  of  the  same  number,  and  signed  by  the 
same  officer,  there  would  then  be  nothing  to  dis- 
tinguish them.  But  we  cannot  know  this  to  be  so, 
and  we  think  the  description  sufficient.  Of  course  the 
proof  would  have  to  show  that  the  coupons  have  been 
cut   from    bonds   of  the   State. 

It  is  next  argued  that  the  time  of  the  commission 
of  the   offense    is    not   sufficiently    charged.      The  charge 

IS   that   the   offense    was   committed    on    the  day  of 

,    1870.       The    indictment    was    found    in     1873. 

The  case  of  Charles  King  v.  The  State,  3  Heis.,  148, 
is  relied  upon.  We  will  review  that  case.  The  in- 
dictment there  was  found  May  Term,  1870,  and  charged 
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that  the  oflfense  was  committed   on  day  of , 

1870.       One    ground   of   the   decision   was  that    it   was 

• 

not  distinctly  averred  that  the  offense  was  committed 
before  the  finding  of  the  indictment.  Although  this 
could  be  inferred,  yet  it  ought  to  be  distinctly  averred. 
In  the  case  of  the  Scate  v.  Wills,  cited  in  a  note  to 
the  above  case,  the  indictment  was  found  at  the  July 
Term,  and   charged   that   the   offense   was   committed   on 

the   day   of    April,    1870.       This    being  a  distinct 

averment  that  the  offense  was  committed  before  the 
finding  of  the  indictment  was  held  good,  the  cases  are 
not  in  conflict.  In  the  present  case  the  indictment 
was    found    in    1873,   and    charges   that   the   offense   was 

committed    on    the   day    of    ,    1870.       This 

falls  under  the  authority  of  the  State  v.  Wills,  and  is 
sufficient. 

The  judgment  will    be  reversed,  the  motion  to  quash 
overruled,   and   the   cause   remanded. 
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Delaxey  f.  The  Statk. 

1,  C'RrjCfyAL  Law,    Fo^  prtierm.     WhaL    Under  sec.  4701  of  tlie  God^ 

'*  tlu;  ]n$(redieiit«  of  the  ofieni^  of  obtaining  i^oods  under  false  pretense 
am]  with  intent  to  defraud,  are  such  that  if  the  false  pretemie  created 
the  ererJit  it  is  within  the  statute,"  l\  Col^  333,;  but  if  the  exercise  ol 
cjtmmon  prudence  and  caution  would  have  enabled  the  party  imposed 
u)K>n  Ut  have  avoided  the  impf>8ition,  it  is  not  within  the  f^tatute.  It 
b  difficult  to  define  the  offense,  as  clearlj  to  distinguish  the  casee 
which  do  or  do  not  fall  within  the  general  definition,  and  therefore 
th''  c^iurt  and  jury  must  determine  in  each  particular  case  as  it  arises 
whether  it  comes  within  it  or  not.  The  "common  prudence  and 
caution  "  to  be  exercised  is  not  Huch  as  to  impose  upon  the  party  who 
iH  the  vi(;tim  of  the  imposition,  such  inquiry  and  investigation  into 
the  factR  pret€>nded,  as  to  secure  him  against  the  possibility  of  impo- 
sition or  such  precautions  as  only  the  very  cautious  resort  to,  bat 
there  Hhould  be  something  in  the  nature  of  the  transaction  itself  to 
hHow  thut  a  perHon  of  common  prudence  and  caution  could  not  have 
bctm  imposed  upon  thereby. 

(^ase  riutd :  McC^orkle  v.  State,  1  Col.,  333. 

VaAv  (fited :  Se»^  4701. 

2.  Affidavit  for  coniinunnre.    Alibi.    When  the  evidence  in  the  bill  of  exoep- 

tioHM  satinfies  the  Supreme  Court  as  to  the  identity  of  the  defendant, 
and  it  can  see  from  the  affidavits  and  from  the  record  the  most  satis- 
factory evidence  that  the  pretended  defense  of  a/t^is  false,  and  the 
want  of  witnesses  to  prove  it  but  a  pretense  for  delay,  this  court  will 
not  disturb  the  action  of  the  Circuit  Judge  in  refusing  to  grant  a  con- 
tinuance. 
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Appeal    from    the   Criminal    Court. 

Attorney-General  Heiskell  for  State. 

No   counsel    marked    for  j)laintiff. 

Deaderick,  J.,  delivered   the   opinion   of  the  court. 
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The  plaintiff  in  error  was  convicted  at  the  Jan- 
nary  term^  1873,  of  the  Criminal  Court  of  Giles  county, 
of  obtaining  by  ''false  pretense '^  of  the  National  Bank 
of  Pulaski,  two  hundred  and  fifty  dollars  in  National 
Bank    bills. 

Motions  for  new  trial  and  in  arrest  of  judgment 
were  severally  made  and  overruled,  and  defendant  ap- 
pealed   in    error   to   this   court. 

It  is  now  insisted  in  his  behalf  that  the  offeuBe 
proved  was  simply  a  falsehood  or  lie,  and  not  a 
"false  pretense"  under  the  statute,  as  construed  by  this 
court;  and  that  the  party  imposed  upon  did  not  use 
that  degree  of  prudence  and  caution  required  by  law 
to   avoid    the   imposition. 

W.  F.  Ballentine,  president  of  the  bank,  states 
that  sometime  in  July  or  August  defendant  called  at 
the  bank  and  represented  himself  to  be  the  agent 
of  A.  D.  Hopping  &  Wilson,  of  New  York,  manu- 
iacturers  of  bagging,  rope,  etc.,  and  presented  a  card 
of  that  firm  with  his  name,  "J.  H.  Winston  with  A. 
D.  Hopping  &  Wilson,"  etc.  upon  it.  He  professed 
to  desire  to  know  who  of  the  business  men  of  the 
place  would  be  suitable  as  agents  for  the  sale 
of  the  goods  of  his  firm,  and  stated  that  his  em- 
ployers advised  him  to  consult  with  the  officers  of 
the  banks.  Ballentine  advised  him  that  any  one  of 
several  firms  would  be  proper  and  reliable  agents. 
Defendant  then,  about  eleven  o'clock,  left  the  bank. 
He  returned  at  about  two  or  three  o'clock  in  the 
evening  and  exhibited  a  letter  purporting  to  be  from 
A.   D.    Hopping    &    Wilson,   with    the    letter    head    of 
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that  firm  printed  upon  it.  After  talking  some  time, 
defendant  lold  witness  in  traveling  around  he  had 
gotten  out  of  money,  and  handed  witness  a  check  with 
the  firm  name  of  A.  D.  Hopping  &  Wilson  printed 
across  the,  end  of  it,  and  purporting  to  be  drawn  by 
that  firm  upon  the  Park  National  Bank  of  New  York. 
Witness  at  first  hesitated  to  cash  the  check,  but  on 
further  conversation  he  talked  so  plausibly  that  he 
consented  to  cash  it,  and  defendant  endorsed  it  by 
writing  "J.  H.  Winston,"  as  his  name,  across  it, 
W^itness  states  that  it  was  upon  defendant's  representa- 
tion that  he  was  the  agent  of  A.  D.  Hopping  & 
Wilson  that  he  paid  the  check.  It  was  sent  to  New 
York,   and    returned    unpaid  to   the   bank   at   Pulaski. 

D.  H.  Wilson  testified  that  he  was  a  member  of 
the  firm  of  A.  D.  Hopping  &  Wilson,  and  had  been 
for  twenty- six  years,  and  that  the  check  was  never 
given  by  any  member  fl{  the  firm,  and  none  of  the 
firm  ever  had  anything  to  do  with  the  defendant, 
though  he  had  seen  him  in  New  York  City,  but  he 
never  was  the  agent  of  the  firm  or  authorized  to 
draw    upon    thenii,    and    the   check   is   a    forgery. 

In  MoCorkle  v.  State,  1  Col.,  333,  sec.  4701  ^{  the 
Code,  under  which  this  indictment  was  framed,  is  construed. 
It  is  thereheld  that  ^^  the  ingredients  of  the  offense  on 
obtaining  the  goods  under  false  pretense  and  with  the  in- 
tent to  defraud,"  "  if  the  false  pretense  creates  the  credit," 
it  is  within  the  statute.  But  if  the  exercise  of  com- 
mon prudence  and  caution  would  have  enabled  the 
party  imposed  upon  to  have  avoided  the  imposition, 
it   is   not    within   the   statute. 
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It  seems  difficult  so  to  define  the  offense  as  clearly 
to  distinguish  the  cases  which  do  or  do  not  fall  within 
the  general  definition  of  the  statute,  and  we  must, 
therefore,  as  held  in  the  case  cited,  "see  whether  each 
case,  as  it  arises,  comes  within  it."  It  cannot  be 
held  that  the  "common  prudence  and  caution"  held 
necessary  to  be  exercised,  shall  be  such  sus^picion  and 
distrust  as  to  impose  upon  the  person,  who  is  the  sub- 
ject of  the  imposition,  such  inquiry  and  investigation 
into  the  facts  pretended  as  to  secure  him  against  the 
possibility  of  imposition,  or  that  such  precaution  against 
deception  should  be  adopted  as  only  the  very  cautious 
resort  to;  but  that  there  should  be  something  in  the 
nature  of  the  transaction  itself  to  show  that  a  person 
of  common  prudence  and  caution  ccfuld  not  have  been 
imposed  upon  thereby.  With  the  appliances  for  de- 
ception used  in  this  case,  in  the  ordinary  mode  in 
which  business  of  the  character  pretended,  is  ordinarily 
or  frequently  transacted  between  commercial  men,  and 
in  view  of  Ballentine's  testimony  that  he  did  rely  upon 
the  truth  of  defendant's  statements,  and  parted  with 
the  money  of  the  bank  on  the  faith  of  those  state- 
ments, we  are  of  opinion  that  the  facts  in  this  case 
clearly    make   out    the    offense   charged. 

Akin  testified  that  defendant  was  in  Columbia, 
July  16,  1872,  and  had  a  check  on  the  Park  National 
Bank,  which  Maj.  Ingram  discounted  for  him.  There 
is,  however,  no  evidence  as  to  this  check  that  it  was 
forged,  and  we  do  not  think  it  falls  within  the  rule — 
prohibiting  upon  the  trial  of  one  felony  evidence  as 
to   a   distinct   felony.       Nor   do    we    think    the   evidence 
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of  AkiD  JUi  to  the  idfDtitv  and  declaration's  of  de- 
ieodaiit  incompetent.  Oo  the  contrary,  it  vas  relevant 
and  pro  fie  r.  There  was,  there  tore,  no  error  in  over- 
mlinj;  defend  in t*s  exceptions   to  Akin^'s   testimony. 

It  IH  further  in>9i^ted  that  the  court  erred  in  re- 
(uffWfr  a  fXMitinuance  upon  defen<iant's  affidavit  of  Jan- 
uary  term,    187'1 

At  Of'fol>er  term,  1872,  defendant  was  formally  ar- 
raigned aiul  put  in  his  plea  of  ''not  guilty,"  and  the 
eau*^  vfiUi  'continued  until  the  next  term,  upon  the 
affidavit  of  prosecutor,  and  leave  w&s  given  the  de- 
fendant U}  take  the  depoMtion  of  six  named  witnesses 
in    I»uiKiana,    New    York    City   and    Virginia. 

At  January  terbfi,  1873,  the  defendant  presented  an 
affidavit  for  contintiance  upon  the  ground  that  he  had 
been  unable  to  ascertain  the  residence  of  the  six  wit- 
nesses named  in  the  order  of  October  term,  1872. 
In  each  case  the  residence  of  the  witness  was  s|>fci- 
fied  in  the  order.  The  affidavit  states  that  affiant 
thought  he  knew  the  residences  of  the  witnesses  at  the 
time  the  order  wan  made,  but  he  was  mistaken,  and 
he  believes  he  can  have  their  testimony  by  next  term. 
It  is  not  stated  that  the  testimony  of  these  six  wit- 
nesses  is   material. 

The  affidavit  states  as  a  further  ground  of  contin- 
uance that  he  desired  to  have  the  testimony  of  four 
witnesHos  residing,  when  he  "last  had  information  of 
them,''  one  at  Oakland,  and  the  others  at  Glasgow, 
Kentucky.  By  these  witnesses  he  expected  to  prove 
that  he  was  not  in  Tennessee  at  the  time  the  offense 
is   charged   in    the    indictment   to   have   been  committed; 
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that  he  did  not  know  that  this  testimony  was  mate- 
rial, nor  that  he  could  obtain  ^A^  testimony  until 
since  the  last  term  of  the  court,  ^^F^that  he  did  not 
know  of  the  residence  or  materiality  of  said  witnesses 
until   too   late   to   have   their   evidence   at   this   term. 

The  continuance  was  refused,  the  trial  had,  and 
verdict  of  six  years  confinement  in  the  penitentiary 
and  judgment  thereon. 

Upon  the  motion  for  a  new  trial  the  defendant 
offered    his   own   aiBdavit. 

He  gives  the  names  of  thirty-three  witnesses  resid- 
ing in  different  and  distant  parts  of  Kentucky,  by 
whom,  he  states,  he  can  prove  that  he  was  not  in 
Pulaski  nor  in  the  State  during,  nor  before,  nor  after 
the  time  he  was  accused  of  being  in  Pulaski,  nor  un- 
til he  was  brought  there  under  arrest.  These  wit- 
nesses, it  is  stated,  live  in  ten  different  and  distant 
counties  or  towns  in  Kentucky,  and  it  is  highly  im- 
probable that  they  could  all  know  that  defendant  was 
not  in  Tennessee  at  the  time  the  offense  was  com- 
mitted. 

The  witnesses  mentioned  in  the  order  of  October 
term,  1872,  as  residing  in  New  York  City,  New  Or- 
leans, La.,  Richmond,  Va.,  and  Russell  county,  Va., 
are  not  mentioned  as  material  witnesses  for  him  in 
either   of  his   aflBdavits. 

The   only  defense  which    defendant   proposed  to  prove 

by    any    one    of    his    witnesses    was    that    of    an     alibi. 

The    record   shows    that   five    out    of    the    six    witnepses 

identified    defendant   as    the    party    who    negotiated    the 

check.        These      witnesses      were     intelligent      business 
3 — VOL.  7. 
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men  who  conversed  with  him  on  business.  With 
several  of  them  he  made  arrangements  for  the  sale  of 
bagging  and  rope,  and  with  one  of  these  merchants 
he   spent   most   of  a   day   in    Pulaski. 

Not  one  word  is  asked  any  of  the  witnesses  upon 
cross-examination  as  to  the  possibility  of  mistake  as 
to  the  identity  of  the  prisoner.  From  the  evidence 
it   is   impossible    to   doubt    his   identity. 

In  the  case  of  Scales  v.  The  State,  decided  at  the 
present  term,  where  a  very  strong  case  for  a  contin- 
uance was  presented  by  the  defendant  below,  but  no 
bill  of  exceptions  taken  showing  the  facts  on  the  trial, 
we  held  that  the  defendant  having  failed  to  bring  up 
the  evidence  by  bill  of  exceptions,  we  could  not  see 
that  he  was  injured  by  the  refusal  of  the  Circuit 
Court  to  grant  the  continuance,  and  we  are  bound  to 
presume  that  the  evidence  if  brought  up  would  have 
been    unfavorable   to   him. 

If  we  doubted  the  identity  of  the  prisoner,  and 
did  not  feel  a  thorough  conviction  of  the  falsity  of 
his  affidavits,  as  well  from  the  character  of  those  pa- 
pers themselves,  as  from  the  clear  and  satisfactory 
evidence  of  his  identity,  in  the  record,  we  would  not 
hesitate  to  grant  him  a  new  trial  on  account  of  the 
refusal    to    grant   a   continuance. 

But  if  from  the  absence  of  evidence  we  may  pre- 
sume it  negatives  the  defense,  or  is  otherwise  unfavor- 
able to  the  defendant,  much  more  may  we  refuse  to 
disturb  the  action  of  the  Circuit  Judge,  when  we  can 
see  from  the  record  itself  the  most  satisfactory  evidence 
that    the    pretended    defense   of    alibi   is    false,   and    the 
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want  of  witnesses  to  prove  it  but  a  pretext  for 
-delay. 

Every  defendant  should  have  a  fair  and  impartial 
trial,  and  it  is  the  duty  of  the  Circuit  Judges  to  give 
them  reasonable  opportunity  for  preparing  their  defense 
ordinarily.  Their  affidavits  for  continuance  are  taken 
as  true  if  there  be  nothing  to  contradict  them  in  the 
record. 

We  entertain  no  doubt  of  the  identity  of  the  de- 
fendant, and  that  he  was  properly  convicted  under  an 
unexceptionable   charge,  and   we   affirm   the  judgment. 


R.   Butler    v.   The    State.  117    46? 

Criminal  Law.  Reversible  error.  The  failure  by  the  court  to  tell  the 
jury,  when  not  requested  to  do  so,  that  they  are  the  judges  of  the  law 
as  well  as  of  the  facte,  is  not  reversible  error.  Nor  is  the  failure  to 
instruct  them  as  to  what  iH  a  reasonable  doubt. 


FROM    DAVIDSON. 


Appeal  from  the  Criminal  Court.     Thos.  N.  Frazier, 
Judge. 

No   brief  for   Butler. 

Attorney-General  Heiskell  for  the  State. 
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NiCHOl^jox,  C.  J.,  delivered  the  opiDion  of  the  court. 

Koht.  Butler  was  indicted  in  the  Criminal  Court  of 
I>avidm>n  for  stealing  ten  hogs  of  the  value  of  thirty- 
five  dollars.  He  was  convicted  and  sentenced  to  three 
years  imprisonment  in  the  penitentiary.  He  has  ap- 
pealed   to   this   court. 

The  evidence  abundantly  sustains  the  verdict  of  the 
jury;  hut  exception  is  taken  to  the  charge  of  the 
oourt.  After  defining  the  offense  Avith  entire  accuracy 
and   clearness,  the  judge   concluded   as  follows: 

^'  The  jury  are  judges  of  the  proof.  If  they  are 
satisfied  of  defendant's  guilt  beyond  a  reasonable  doubt 
they   should   convict;     if  not,   acquit." 

1.  It  IS  objected  that  in  telling  the  jury  that  they 
are  "judges  of  the  proof,"  the  judge  may  have  made 
the  impression  on  them  that  they  are  not  also  judges 
of  the  law,  from  the  fact  of  his  omitting  to  remind 
them  of  their  right  to  judge  of  the  law  as  well  as 
the  facts.  If  the  defendant's  counsel  had  requested 
the  court  to  charge  the  jury  as  to  their  right  to  judge 
of  the  law,  and  he  had  refused,  or  neglected  to  do 
so,  it  might  have  misled  the  jury  as  to  their  rights, 
and,    therefore,   been    erroneous. 

But  we  must  presume  that  all  jurors  are  apprized 
of  their  constitutional  rights  in  this  regard,  and  if  they 
did  not  exercise  it,  we  are  to  presume  it  was  because 
they   were   content   with    the   law   as   expounded   by   the 

(H)urt. 

2.  It  is  said  that  it  was  not  enough  for  the  judge 
to   tell   the  jury   that   "if  they  are   satisfied   of  the   de- 
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fendant^s  guilt  beyond  a  reasonable  doubt,  they  should 
convict;^'  that  he  ought  to  have  explained  to  the  jury 
what  is  meant  by  the  term  '^  reasonable  doubt.''  The 
law  imposes  no  such  duty  on  the  judge  as  that  of 
defining  the  meaning  of  these  words.  It  is  usual  to 
do  so  in  order  that  jurors  may  be  guarded  against 
entertaining  captious  or  ill-founded  doubts..  The  failure 
to  attempt  an  explanation  cannot  be  complained  of  by 
defendant,  who  sought  no  explanation,  and  cannot  be 
presumed  to  have  desired  it.  We  question  whether^ 
if  the  judge  had  attempted  an  explanation,  he  could 
have  given  a  definition  more  easily  comprehended  by 
the  jury  than  the  language  used  by  him.  He  told 
them  that  they  must  be  satisfied  of  defendant's  guilt 
beyond  a  reasonable  doubt.  This  was  a  full  com- 
pliance with  the  requirement  of  the  law. 
Judgment    affirmed. 
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Joseph  Scruggs  v.   The  State. 

CKOfiKAii  Law.  Indidment,  An  indictment  which  charges  separate  and 
distinct  crimes  in  the  same  count  is  bad;  but  if  the  defendant  go  to 
trial  without  objecting  to  the  form  of  indictment  in  the  court  below, 
he  thereby  waives  all  objection  to  it,  and  the  court  did  not  err  in 
taking  no  action  on  this  informal  mode  of  charging  him. 

Cases  cited:  State  v.  Williams,  10  Hum.,  102;  Owen  v.  The  SUte,  6 
Sneed,  493. 


FROM  DAVIDSON. 


Appeal  from  the  Criminal  Court.  Thos.  N.  Frazier^ 
Judge. 

C.   D.   Berry   for  complainant. 

Attorney- General  Heiskell  for  the  State. 

Freeman^   J.,   delivered   the   opinion   of  the  court. 

The  plaintiff  in  error  was  indicted  in  the  Criminal^ 
Court  of  Davidson  county^  and  charged  in  one  count 
with  stealing  an  overcoat,  the  property  of  W.  Warren, 
of  the  value  of  six  dollars,  and  twenty  pounds  of 
coffee,  the  property  of  Col.  Easley,  of  the  value  of 
five  dollars.  He  was  convicted  and  sentenced  to  three 
years   imprisonment,   and    appealed    to   this  court. 

It  is  now  objected,  in  argument,  that  the  indict- 
ment is  defective  as  charging  two  separate  and  distinct 
felonies   in   the   same   count. 
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In  the  language  of  the  court,  in  the  case  of  The 
State  V.  William8y  10  Hum.,  102,  "it  is  unquestionably 
true  that  distinct  and  separate  crimes  cannot  be  charged 
against  an  offender  in  the  same  count  of  a  bill  of  in- 
dictment, and  that  an  indictment  thus  framed  is  bad 
on  demurrer,  upon  motion  to  quash,  and,  in  case  of 
felony,  probably,  on  motion  in  arrest  of  judgment," 
yet,  on  looking  into  the  record,  we  find  no  such  de- 
fense interposed,  on  the  contrary,  the  defendant  chose 
to  go  to  trial  on  this  indictment  in  this  form  without 
objection,  and  we  think  he  thereby  clearly  waived 
all  objection  to  it.  The  rule  is  one  for  the  benefit  of 
the  defendant,  intended  to  secure  singleness  in  the 
issue  to  be  tried  on  each  charge,  and  if  he  choose  to 
submit  to  be  tried  on  a  count  which  is  double,  with- 
out objection  in  the  court  below,  we  cannot  say  the 
court  erred  in  taking  no  action  on  this  informal  mode 
of  charging  him.  We  think,  however,  it  is  clear  that 
the  indictment  does  charge  two  offenses,  and  in  this 
respect  differs  from  the  case  above  cited,  where  the 
horse,  saddle,  bridle,  and  martingale  were  all  taken 
at  the  same  time  from  the  same  man,  and  were  prop- 
erly held  to  constitute  but  one  offense.  Here  the 
property  is  charged  to  have  been  the  property  of  twa 
different  parties,  is  of  different  character,  and  must 
necessarily  have  been  taken  by  different  acts,  and  at 
different  times,  and  it  can  make  no  difference  that  the 
two  acts  were  near  to  each  other  in  point  of  time. 
This  rule  must  hold  correct,  unless  we  abandon  the 
idea  of  a  trespass  in  larceny,  as  the  trespass  in  the 
taking    in   this   case    was    against    separate    parties,   and 
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at  different  times  in  taking  different  kinds  of  prop- 
erty. 

It  is  not  urged  that  there  is  not  sufficient  proof 
of  the  property  as  belonging  to  the  parties  charged  to 
have   been    the   owners. 

On  this  question  the  law  is  not  very  strict,  as  in 
Owen  V.  The  State,  where  a  horse  had  got  out  of  his 
owner's  lot,  jumped  into  a  neighbor's  field,  where  he 
was  taken  and  put  in  a  stable,  it  was  held  that  the 
property  might  be  laid  either  in  the  owner  or  the 
party  who  had  temporarily  had  the  horse  put  into  his 
stable   for  safe   keeping. 

We  think  that  the  proof  shows  the  ownership  of  the 
property  sufficiently,  certainly  of  the  overcoat,  and  we 
are  satisfied  as  to  the  coffee.  On  the  whole  case  we 
are   compelled    to   affirm    the  judgment. 
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Crawford  v.  The  State. 

Crihinai<  Law.  Bastardy,  Bastardy  in  an  offense  against  the  State  of 
which  the  Criminal  Court  has  jurisdiction.  In  a  bastardy  proceed- 
ing the  question  propounded  to  the  relator,  whether  she  had  had 
sexual  intercourse  with  other  persons  was  properly  ruled  out  by  the 
court.  The  question  should  have  been  confined  to  the  period  within 
which  the  inquiry  was  legitimate,  viz:  from  the  first  of  the  tenth 
month  to  the  first  of  the  sixth  month  next  before  the  birth  of  the 
child. 

Code  cited :  Sec.  5365. 


FROM    MARSHALL,. 


Appeal  from  the  Criminal  Court.  Thos.  M.  Jones, 
Sp.   Judge. 

CowDBN,  McClure,  and  Armstrong  for  com- 
plainant. 

Attorney-General  Heiskell   for   the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  proceeding  under  the  bastardy  laws,  com* 
menced  by  Amanda  J.  Miller,  as  informer  and  relator, 
against  A.  N.  Crawford,  before  a  Justice  of  the  Peace 
of  Marshall    county. 

Upon  the  issue  made  up  in  the  County  Court,  it 
was  determined  by  the  court,  at  its  Febmnry  Term, 
1872,  that  the'  defendant  was  not  guilty,  and  that  he 
be   discharged.       The    relator   prayed    an    appeal    to   the 
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Circuit  Court,  which  was  granted  upon  her  taking  the 
pauper   oath. 

When  tbe  case  came  into  the  Circuit  Court,  the 
judge  ordered  it  to  be  transfered  to  the  Criminal  Court 
established  for  Marshall  county  by  act  of  December 
14,  1871,  upon  the  ground  that  it  was  a  criminal  and 
not   a   civil    proceeding. 

At  the  April  Term,  1872,  of  the  Criminal  Court, 
the  judge,  on  motion,  ordered  the  cause  to  be  dis- 
missed for  want  of  jurisdiction,  holding  that  the  order 
of  transfer   by    the   Circuit   Judge    was   void. 

At  a  subsequent  day  of  the  term,  upon  petition  of 
the  relator,  the  writ  of  certiorari  was  awarded  to  bring 
up  the  cause  from  the  County  Court  for  a  new  trial 
in   the    Criminal    Court. 

At  the  August  Term,  1872,  defendant's  counsel 
moved  to  dismiss  the  petition,  and  at  the  December 
Term,  1872,  the  motion  to  dismiss  was  overruled,  and 
a  trial  was  had  by  a  jury,  who  found  the  defendant 
guilty,  and  that  he  was  the  father  of  the  bastard. 
From  the  judgment  on  this  verdict  he  appealed  to 
this   court. 

The  first  ground  for  reversal  relied  on  is,  that  the 
Criminal  Court  had  no  jurisdiction,  for  the  reason  that 
it  is  a  civil  and  not  a  criminal  proceeding.  The  act 
of  December  14,  1871,  establishing  the  court,  enacts 
that  "said  court  shall  have  all  jurisdiction  given  to 
the  Circuit  Courts  for  the  trial  and  presentment  of 
crimes  and  offenses  against  the  State,  to  the  exclusion 
of  the    Circuit    Courts." 

Prior   to   this   act    the    Criminal    Court   of    Marshall 
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coanty  had  jurisdiction,  upon  appeal,  of  bastardy  cases, 
and  the  question  is,  whether  that  jurisdiction  has  been 
transferred    to   the   Criminal    Court. 

Jurisdiction  is  given  to  the  Criminal  Court  "  for 
the  trial  and  presentment  of  crimes,  and  offenses  against 
the   State.'' 

As  the  law  now  stands  fornication  is  not  indictable 
as  a  crime,  but  if  it  result  in  a  bastard  child  it  is 
an  offense  against  good  morals,  upon  which  the  offender 
may,  upon  information  before  a  justice  of  the  peace^ 
be  arrested  and  bound  over  to  the  County  Court,  or 
be  committed  to  jail  upon  failure  to  give  bond.  The 
Clerk  of  the  County  Court  is  required  to  issue  a 
capias  for  the  offender,  '^  to  be  executed  like  similar 
process  in  criminal  cases,''  and  the  defendant,  when 
arrested,  may  give  bail  to  appear  and  .  answer  the 
charge.  If  he  fails  to  appear  he  may  be  called  out 
and  forfeiture  taken  on  his  bond.  All  these  provi- 
sions of  the  Code  look  distinctly  to  bastardy  as  an 
offense,  to  be  brought  to  trial  in  the  same  way  in 
which  crimes  are  brought  to  trial.  They  have  none 
of  the  features  of  a  civil  proceeding.  But  it  is  pro- 
vided further  that  the  proceedings  are  to  be  conducted 
in  the  name  of  the  State  as  plaintiff,  and  the  accused 
as  defendant,  and  are  intended  for  the  indemnity  of 
counties  against  the  charge  of  supporting  bastards,  and 
the  defendant,  when  found  guilty,  is  required  to  give 
bond  and  security  to  save  the  county,  and  all  other 
counties  in  the  State,  from  all  charges  towards  the 
maintainance  of  the  child.  Nor  is  the  provision  made 
for  the   support   of   the   bastard   to   be   the    property   of 
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the   mother,  but   goes   into  the   hands  of  the   poor  oom- 
miseionera,   to   indemnify   the   county. 

These  provisions  clearly  recognize  bastardy  as  an 
offense  against  the  State.  The  law  is  made  to  protect 
the  public  morals,  and  to  indeniDify  all  the  counties 
of  the  State  against  the  charge  of  supporting  any  bas- 
tard. The  proceeding  is  in  the  name  of  the  State, 
and  is  for  the  benefit  of  the  State.  It  is  manifestly 
an  offense  against  the  State.  The  law  is  made  to 
protect  the  pnblic  morals,  and  to  indemnify  all  the 
counties  of  the  State  against  the  chai^  of  supporting 
any  bastard.  The  proceeding  is  in  the  name  of  tha 
State,  and  is  for  the  benefit  of  the  State.  It  is 
manifestly  an  offense  against  the  State  of  which  the 
Criminal    Court   has  jurisdiction. 

Upon  the  trial,  the  relator,  Amanda  J.  Miller,  was 
introduced  as  a  witness,  and  after  proving  the  charge 
against  the  defendant,  and  stating  that  he  was  the 
only  one  who  had  had  st'xnal  intercourse  with  her, 
on  cross-esaniination  defendant's  counsel  proposed  to 
prove  that  "she  had  had  sexual  intercourse  with  other 
persons." 

The  counsel  for  the  State  objected  to  any  question 
criminating   relator   with   other   persons. 

The  Court  held  that  it  was  his  duty  to  proteot 
relator,  and  would  not  permit  it,  to  which  ds- 
ant   excepted. 

A'hile  the  act  of  1871,  making  fornication  a 
linal  offense,  was  in  force,  it  was  held  that  s 
lan  could  not  be  required,  as  a  witness,  to  answer 
ther   she   had    been   guilty  of  fornication   with   other 
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men ;     that    would     be    to    subject    herself   to    criminal 
prosecution. 

But  since  fornication  ceased  to  be  punished  as  a 
criminal  offense,  the  reason  of  the  rule  has  ceased, 
and  in  a  late  case  at  Knoxville  it  was  held  that  a 
woman  who  comes  forward  as  a  witness  to  prove  her 
own  fornication  with  one  man,  thereby  becomes  a  wit- 
ness subject  to  cross-examination  as  to  other  acts  of 
fornication,  in  the  same  manner  that  all  witnesses  are 
subject   to   cross-examination. 

But  by  the  provision  of  sec.  5365  of  the  Code, 
the  defendant  in  a  bastardy  case  is  limited  in  his  de- 
fence to  proof  of  sexual  intercourse  with  other  persons 
from  the  first  of  the  tenth  month  to  the  first  of  the 
six  month  next  before  the  birth  of  the  child.  With- 
in this  period  it  was  competent  to  cross-examine  the 
relator  as  to  her  sexual  intercourse  with  other  men, 
and  the  judge  had  no  right  to  protect  her  from  such 
examination.  But  as  to  her  sexual  intercourse  outside 
of  this  period,  it  was  not  competent  for  the  defend- 
ant to  interrogate  her  or  other  witnesses.  The  court 
80  held  as  to  other  witncvsses,  and  it  does  not  appear 
that  his  holding  was  different  as  to  the  examination 
of  the  relator.  The  question  proposed  to  be  asked  of 
her  was,  whether  she  had  had  sexual  intercourse  with 
other  persons.  The  question  was  general,  and  not  con- 
fined to  the  period  within  which  the  inquiry  was  legi- 
timate. Of  course  the  question  as  propounded  was 
illegal,  and  there  was  no  error  in  the  action  of  the 
court  in  ruling  it  out  as  incompetent.  If  the  defend- 
and   desired   to   put  the  judge   in  error,  he  should    have 
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propounded  the  question  so  as  to  call  only  for  com- 
petent evidence.  Not  having  done  so,  we  oannot  see 
that   the   court    was    in   error. 

The  judgment   is   affirmed,   and   the   cause    remanded 
to   the   County   Court. 


•  Wesley  Speck  v.  The  State. 

1.  Criminal  Law.     Venue.    The  Constitution  gniarantees  a  trial  hy  an 

impartial  jurj  of  the  county  in  which  the  crime  shall  have  been  com- 
mitted. 

2.  New  County  line  within  Eleven  Miles  of  old  County  seat.    The 

ConHtitution  of  1870  authorized  the  Legislature  to  establish  new  coun- 
ties, but  provides  that  ''no  line  of  such  county  shall  approach  the 
court  house  of  any  old  county  from  which  it  may  be  taken  nearer 
than  eleven  miles."  The  act  of  1871,  establishing  Moore  county,  is 
not  upon  its  face  in  conflict  with  that  provision. 

The  Circuit  Judge  charged  the  jury  :  "  If  you  should  believe  from 
the  evidence  that  pursuant  to  the  act  of  ajtsembly  establishing  the 
county  of  Moore,  the  commissioners  under  said  act  proceeded  to  run 
and  mark  and  establish  the  West  boundary  line  of  Moore  county,  be- 
tween Lincoln  and  Moore,  and  run  and  established  said  line  previous 
to  tho  killing,  and  this  line  included  the  place  of  the  killing  in  Moore 
county,  and  after  this,  and  before  the  killing  and  since  the  killing, 
down  to  the  this  time  Moore  county  has  exercised  jurisdiction  over 
the  territory  so  included  within  such  lines,  by  collecting  taxes,  etc., 
the  offense  is  properly  triable  in  Moore  county,  and  this  although 
such  line,  so  run  and  established,  or  the  place  of  killing,  was  nearer 
than  eleven  miles  to  the  court  house  of  Lincoln  county."  Heldj  there 
is  no  error  in  this  charge. 
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Where  the  act  establishing  a  new  county  is  constitutional  upon  its 
face,  but  the  coniinissionerH  in  laying  out  the  county  violate  the  CJon- 
stitution  by  running  one  of  the  lines  nearer  than  eleven  miles  to  the 
court  house  of  the  old  county,  and  this  line  is  acquiesced  in  by  the 
old  county,  the  objection  cannot  be  taken  in  a  collateral  proceeding 
by  a  defendant  who  has  been  indicted  in  the  new  county. 

Cases  cited :  Ford  v.  Farmer,  9  Hum.,  160 ;  Armstrong  v.  State,  1  Col., 
338 ;  Kirk  v.  State,  1  Col.,  344. 

Code  cited :  Sees.  4976,  5195. 

3.  Constitution.  The  territory  embraced  within  the  lines  of  the  new 
county  belongs  to  the  new  county  within  the  meaning  of  the  above 
provision  of  the  Constitution  until  the  old  county,  in  some  proper 
proceeding  asserts  its  right  to  have  the  line  changed. 


FROM    MOORE. 


Appeal  from  the  Circuit  Court  at  Lynchburg. 

No    briefs   can    be   found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Wesley  Speck  was  indicted  in  the  Circuit  Court  of 
Moore  county  for  the  murder  of  John  Jean,  and  found 
guilty  of  murder  in  the  second  degree  and  sentenced 
to  twenty  years  confinement  in  the  penitentiary.  He 
has   appealed    to    this   court. 

The  question  on  which  a  reversal  is  asked  for 
arises    on    the    following    facts: 

The  homicide  is  shown  to  have  been  committed 
within  the  boundaries  of  Moore  county,  as  organized 
and  established  under  the  act  passed  December  14, 
1871,  for  the  establishment  of  that  county.  But 
proof  was  made  to  show  that  the  killing  took  place 
at  a   still    house    which    is   less   than    eleven    miles   from 
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the  county  seat  of  Lincoln  county,  from  which  that 
portion  of  Moore  county  was  taken,  and  it  is  insisted 
that  although  the  killing  took  place  in  Moore  county, 
as  organized,  yet  that  the  place  is  really  in  Lincoln 
county,  becau.se  of  the  unconstitutional  running  of  the 
West   boundary    line    of  Moore   county. 

The    Circuit    Judge   charged   the  jury    as   follows; 

"If  you  should  believe  from  the  evidence  that, 
pursuant  to  the  act  of  assembly  establishing  the  county 
of  Moore,  the  commissioners  under  said  act  proceeded 
to  run,  mark  and  establish  the  West  boundary  line  of 
Moore  county,  between  Lincoln  and  Moore,  and  run 
and  established  said  line  previous  to  the  killing,  and 
this  line  included  the  place  of  the  killing  in  Moore 
county,  and  after  this  and  before  the  killing  and  since 
the  killing,  and  down  to  the  present  time,  Moore 
county  had  exercised  jurisdiction  over  the  territory  so 
included  within  such  lines  by  collecting  the  taxes, 
etc.,  etc.;  under  such  a  state  of  facts,  if  they  exist, 
the  court  is  of  opinion,  and  so  instructs  you,  that  so 
far  as  this  question  can  arise  in  this  case,  the  offense 
is  properly  triable  in  Moore  county,  as  under  such  a 
state  of  facts  it  is  exercising  jurisdiction  over  such 
territory;  and  this  would  be  so  although  such  line, 
so  run  and  established,  or  the  place  of  killing,  was 
nearer  than  eleven  miles  to  the  court  house  of  Lin- 
coln   county,"    etc. 

It  is  not  denied  that  Moore  county  has  been  or- 
ganized as  a  county,  and  as  such  is  exercising  jur- 
isdiction over  the  territory  embraced  within  its 
boundaries    as     organized,    and    that     the    killing     took 
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place  io  the  county  so  organized.  But  it  is  insisted 
that  the  court  erred  in  instructing  the  jury  that  under 
such  a  state  of  facts  the  offense  was  trial)Ie  in  Moore 
county. 

The  Constitution  guarantees  to  the  accused  in  all 
criminal  prosecutions,  ^*a  speedy  public  trial  by  an 
impartial  jury  of  the  county  in  which  the  crime  shall 
have   been   committed.'' 

The  defendant  had  a  trial  by  an  impartial  jury  of 
the  county  of  Moore,  in  which  county,  as  organized 
and  established  by  law,  the  crime  was  committed. 
But  it  is  said  that  the  act  of  the  Legislature,  and  the 
action  of  the  commissioners  in  fixing  the  Western 
boundary  of  Moore  county  within  less  than  eleven 
miles  of  Fayetteville,  were  null  and  void,  and  there- 
fore that  the  place  of  the  killing  was  in  Lin- 
coln county,  and  the  trial  illegally  had  in  Moore 
county. 

The  Constitution  of  1870  recognized  the  counties 
then  organized  as  part  of  the  political  organization  of 
the  State,  and  provided  that  new  counties  may  be  es- 
tablished by  the  Legislature,  but  ordained  that  "no 
line  of  such  county  shall  approach  the  court  house  of 
any  old  county  from  which  it  may  be  taken  nearer 
than   eleven    miles,"   etc. 

The  power  to  establish  new  counties  is  thus  ex- 
pressly conferred  on  the  Legislature,  but  in  exercMsing 
this  power  there  is  an  express  prohibition  against  es- 
tablishing any  line  of  such  new  county  nearer  than 
eleven    miles    of   the    court    house    of    the    old    county. 

The   old    county    has   a   vested   right   in    its   territory    to 
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the  extent  of  eleven  miles  from  its  court  house,  which 
is  secured  from  legislative  infringment  by  this  express 
prohibition. 

The  county  of  Moore  was  established  in  1871  un- 
der this  provision  of  the  Constitution.  It  was  made 
up  of  fractions  of  the  territory  of  Lincoln,  Franklin, 
Coffee  and  Bedford  counties,  and  its  boundaries  spe- 
cifically set  out  in  the  act,  but  the  commissioners  up- 
pointed  to  organize  the  county  were  empowered  *^  to 
make  any  change  in  the  lines  of  the  county,  if  found 
necessary,  so  as  to  conform  with  the  requirements  of 
the   Constitution    of  the    State. 

The  commissioners  were  to  have  an  actual  survey 
of  the  county  made,  and  an  enumeration  of  the  qual- 
ified voters  in  its  limits,  and  also  to  ascertain  by 
actual  survey  whether  any  old  county  will  be  reduced 
below    five   hundred    miles. 

Upon  the  face  of  the  act  there  is  nothing  from 
which  it  could  be  inferred  that  the  constitutional  re- 
quirements were  violated.  On  the  contrary,  every 
reasonable  precaution  was  taken  to  avoid  every  infrac- 
tion of  those  requirements,  and  hence  the  legal  pre- 
sumption is  that  the  act  is  constitutional.  The  county 
was  organized  under  this  act  of  the  Legislature,  and 
thus  established  as  one  of  the  counties  of  the  State, 
and  as  such  was  claiming  and  exercising  jurisdiction 
over  its  territory  before  and  at  the  time  the  killing 
took    place,    and    down    to    the    trial. 

Upon  thid  state  of  facts  we  are  bound  to  hold, 
that  when  the  commissioners  executed  the  powers  con- 
ferred   on    them,  and    the   county  was   organized    in  pur- 
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8uance  of  the  statute,  the  county  wae  established  and 
became  a  political  corporation  of  the  State^  and  neither 
a  court  of  chancery  nor  a  court  of  law  had  power  to 
inquire  into  the  validity  of  the  act  for  its  establish- 
ment.      Ford   V.   Famiet^y  9    Hum.,    160. 

When  nothing  appears  on  the  face  of  an  act  show- 
ing  its  invalidity,  it  is  to  be  regarded,  prima  /acte, 
as  valid.  Respect  for  the  Legislature,  therefore,  con- 
curs with  well  established  principles  of  law  in  the  con- 
clusion that  such  an  act  is  not  void,  but  voidable 
only;  and  it  follows  as  a  necessary  legal  inference 
from  this  position,  that  the  ground  of  avoidance  for 
unconstitutionality  can  be  taken  advantage  of  by  those 
-only  who  have  a  legal  right  to  question  the  validity 
of  the  act,  and  not  by  strangers:  Cooley's  Con.  Lim., 
164.  The  cases  of  Armstrong  v.  Skite,  1  Col^,  338, 
and  Kirk  v.  State,  344,  are  not  in  conflict  with  these 
provisions.  The  former  was  an.  attempt  to  enforce  sec. 
4976,  which  was  unconstitutional  on  its  face,  because 
it  authorized  the  trial  of  a  criminal  in  another  county 
than  that  in  which  his  crime  was  committed.  The 
latter  was  an  attempt  to  enforce  sec.  5195,  which 
authorizes  a  change  of  venue  without  the  consent  of 
the  accused,  and  was,  therefore,  palpably  unconstitu- 
tional. But  in  the  case  before  us  there  is  nothing 
in  the  act  of  assembly  indicating  its  unconstitutionality, 
and  if  so  it  can  be  ascertained  and  declared  only  upon 
judicial  proceedings  instituted  for  that  purpose  by  some 
party    having   the   right   to    raise   the   question. 

The  question  then  presents  itself,  had  the  defendant 
a  right   to   raise   the   question    of  the   invalidity    of    the 
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act  on  the  ground  that  the  Western  boundary  line  is 
void  because  established  nearer  than  eleven  miles  of 
Fayetteville?  He  has  the  undoubted  right  to  be  tried 
by  a  jury  of  the  county  in  which  his  crime  was  com- 
mitted. Was  he  deprived  of  this  right  by  a  trial  in 
Moore  county?  Does  his  right  of  trial  in  the  county 
where  his  crime  was  committed  mean  anything  moore 
than  that  he  has  a  right  to  be  tried  in  the  county 
organized  and  established,  as  a  political  corporation  of 
the  State,  in  which  his  offense  was  committed?  His 
right  is  that  of  trial  in  the  county  which  has  juris- 
diction of  the  place  at  which  he  committed  the  offense. 
It  is  a  personal  right,  which  is  controlled  by  the  law 
fixing  the  boundary  of  the  county  in  which  his  offense 
was  committed.  It  is  not  such  a  vested  right  as 
authorizes  him  to  require  the  court  to  determine  whether 
the  boundaries  of  the  county  are  constitutionally  estab- 
lished   or   not. 

The  defendant  had  no  such  vested  right  of  trial  ia 
the  territory  of  Lincoln  county  as  would  be  violated 
by  the  act  of  the  Legislature  in  cutting  off  a  fraction 
thereof,  in  making  the  new  county  of  Moore.  His 
right  of  trial  in  the  county  of  Moore  was  as  perfect 
as  it  had  been  in  Lincoln  county  as  soon  as  Moore 
was  organized  and  established  as  a  political  corpora- 
tion. Down  to  that  time  defendant  could  not  be  de- 
prived of  his  right,  but  after  the  county  of  Moore  was 
vested  with  jurisdiction  over  her  territory  the  right  to 
inquire  into  the  legality  of  the  Western  boundary  be- 
longed alone  to  the  county  of  Lincoln.  She  had  a 
vested    right   in    all    her    territory,   and    could    institute 
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judicial  proceedings  to  reclaim  any  portion  thereof 
illegally  taken  from  her  by  running  the  Western 
boundary  of  Moore  nearer  than  eleven  miles  to  her 
court  house.  But  so  long  as  Lincoln  county  acqui* 
esces  in  the  boundary  which  cuts  off  a  portion  of  her 
territory,  the  jurisdictional  right  of  Moore  county  over 
the  territory  so  cut  off  cannot  be  questioned  in  any 
collateral  proceeding  pending  in  the  courts  of  either 
county. 

No  rule  of  law  is  better  settled  than  that  which 
declares  every  act  of  the  Legislature,  which  is  not  pal- 
pably unconstitutional  on  its  face,  is  binding  as  a  law 
until  its  unconstitutionality  is  judicially  determined  in 
a  proceeding  instituted  for  that  purpose,  or  until  some 
proceeding  is  instituted  to  enforce  the  act,  or  to  de- 
clare some  right  under  the  act  affecting  life,  liberty 
or  property.  The  courts  have  no  power  to  pro- 
hibit the  Legislature  from  the  exercise  of  unconstitu- 
tional power  in  legislation ;  they  can  only  refuse  to 
carry  into  execution  such  unconstitutional  legislation: 
9  Hum.,  160.  In  the  case  before  us  the  State  insti- 
tuted a  proceeding  to  punish  defendant  for  a  murder 
committed  in  the  territory  included  within  the  county 
of  Moore.  Defendant  claims  that  he  was  illegally 
tried  and  convicted,  because  the  still  house  at  which 
the  killing  occurred  is  really  on  the  territory  of  Lin- 
coln county,  although  included  within  the  territory  of 
Moore  by  virtue  of  the  act  of  the  Legislature,  and 
the  running  of  the  West  boundary  line  contrary  to 
the  Constitution.  He  insists  on  his  right  to  be  tried 
in   Lincoln   county,   not    under,   but   against   the    act  of 
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the  Legislature^  and  that  the  Circuit  Judge  erred  in 
refusing  to  instruct  the  jury  that  the  act  of  the  Leg- 
islature and  the  West  boundary  line  of  Moore  county 
were   unconstitutional   and   void. 

The  answer  of  the  State  to  this  claim  is,  that  the- 
county  of  Moore  had  been  organized  and  established 
under  the  act  of  the  Legislature;  that  this  act  wa» 
prima  facie  constitutional  and  valid,  and  conferred  jur- 
isdiction on  the  county  of  Moore;  that  after  the  es- 
tablishment of  the  county,  the  courts  have  no  power 
to  inquire  into  the  validity  of  the  act  establishing  the 
county;  that  as  to  the  legality  of  the  West  boundary 
line  of  Moore,  that  is  a  question  between  Moore  and 
Lincoln  counties,  and  until  Lincoln  county  resorts  to 
judicial  proceedings,  and  has  the  line  declared  illegal 
and  void,  Moore  county  exercises  rightful  jurisdiction 
up  to  the  line;  that  the  West  boundary  line  of 
Moore,  although  it  may  not  have  been  run  atid  es- 
tablished at  the  proper  distance  from  Fayetteville,  is 
not  therefore  void  ab  initio,  but  only  voidable  at  the 
election  of  Lincoln  county  upon  proper  judicial  pro- 
ceedings; that  the  proceedings  before  the  Circuit  Court 
was  not  for  the  enforcement  of  the  act  of  the  Legis- 
lature establishing  the  county  of  Moore,  nor  was  the 
defendant  claiming  any  right  of  life,  liberty  or  prop- 
erty under  that  act  which  the  court  was  called  on  to 
declare,  but  was  claiming  a  right  in  opposition  to  the 
act;  and  that  in  such  a  proceeding  it  was  not  com- 
petent for  the  court  to  try  the  question  of  the  un- 
constitutionality of  the  West  boundary  line  of  Moore 
county. 
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These  positions  we  hold  to  be  well  sustained  upon 
reason  and  authority,  and  therefore  are  of  opinion  that 
there  is  no  error  in  the  charge  of  the  Circuit  Judge,, 
and   affirm   the  judgment. 


HUDDLESTON    V.    ThE    StATE. 

1.  Gbiminal  Law.   BUI  of  exoeptums.   Written  charge  of  the  court,  A  written 

charge  of  the  court,  signed  by  the  Circuit  Judge  who  tried  the  case, 
copied  into  the  transcript,  is  no  part  of  the  record  unless  made  so  hj 
bill  of  exceptions  or  in  some  other  lawful  mode. 

2.  The  act  of  1873  requiring  the  judge  to  deliver  his  charge  in  writing 

and  furnish  it  to  the  jury  on  retiring,  does  not  of  itself  make  the 
charge  a  part  of  the  record. 

8.  A  bill  of  exceptions  is  a  written  statement  of  objections  to  the  decisions 
of  the  court  upon  points  of  law  made  by  a  party  to  the  cause,  prop- 
erly certified  by  the  judge  or  court  making  the  decision. 


FROM   CLAY. 


Appeal    from   the   Circuit   Court.       Sam'l   M.    Fite, 
Judge. 

Robert   A.   Cox   for   complainant. 

Attorney   General   Heiskell   for   the   State. 

Sneed,   J.,   delivered    the   opinion    of  the   court. 
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The  indictment  was  for  malicious  stabbing,  and, 
upon  a  trial,  the  defendant  was  convicted  of  an  as- 
sault and  battery,  and  adjudged  to  imprisonment  for 
thirty  days  in  the  county  jail  and  to  pay  a  fine  of 
fifty  dollars.  The  defendant  appealed,  hut  has  brought 
up  no  bill  of  exceptions.  A  paper  is  copied  into  the 
transcript,  purporting  to  be  the  charge  of  the  Circuit 
Judge  who  tried  the  cnnse,  with  his  name  subscribed 
thereto;  but  this  is  not  made  a  part  of  the  record 
by  bill  of  exceptions,  or  in  any  other  lawful  mode. 
Certain  exceptions  are  taken  to  the  charge,  and  the 
counsel  avers  that  the  paper  writing  referred  to  is  the 
charge  as  it  was  delivered  to  the  jury.  This  is  doubt- 
less so,  but  we  are  not  allowed  to  consider  anything 
not  formally  made  a  part  of  the  record  by  bill  of 
exceptions  or  otherwise. 

It  is  argued,  ingeniously  »^nd  plausibly,  that  the  act 
of  1873,  ch.  — ,  which  requires  the  Judge  to  deliver 
his  charge  in  writing  and  furnish  it  to  the  jury  on 
their  retirement,  of  itself  makes  the  charge  a  part  of 
the  record.  We  do  not  think  so.  A  bill  of  excep- 
tions is  a  written  statement  of  objections  to  the  de- 
cisions of  the  court  upon  points  of  law,  made  by  a 
party  to  the  cause,  and  properly  certified  by  the  judge 
or  court  making  the  decision.  Its  object  is  to  put 
the  decision  upon  record  for  the  information  of  the 
court  having  cognizance  of  the  cause  in  error.  In 
our  judicial  parlance,  matters  of  exception  must  be 
made  a  part  of  the  record  by  bill  of  exceptions.  A 
record  is  a  written  memorial  made  by  a  public  officer 
authorized    by    law    to    perform    that    function,   and    in- 
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tended  to  serve  as  evidence  of  something  written,  said 
or  done.  6  Call.,  Va.,  78;  1  Dan.,  Ky.,  595.  The 
record  of  a  court  is  made  up  under  the  solemn  sanc- 
tion of  the  court,  and  to  make  the  charge  a  part 
thereof,  it  must  be  solemnly  ordered  by  the  court 
itself.  A  deposition  in  a  criminal  case  which  goes 
to  the  jury  as  a  part  of  the  evidence,  is  no  part  of 
the  record  of  that  cause  until  made  so  by  bill  of  ex- 
ceptions under  judicial  order,  and  a  written  charge, 
under  the  statute,  which  is  but  a  witness  unto  the 
jury  as  to  what  the  law  is,  stands  upon  no  higher 
ground. 

Let   the  judgment   be   affirmed. 


The  State  v.   Robert  Wilburn. 

Chimin Aii  Law.  Carrying  pistol.  The  act  of  1871,  ch.  90,  prohibiting  the 
carrying  of  an  army  pistol,  except  openly  in  the  hand,  is  constitu- 
tional, and  does  not  infringe  the  right  of  the  citizen  to  keep  and  bear 
arms  for  the  common  defense,  and  the  indictment  in  this  case  suffi- 
ciently charges  the  offense. 

Cases  cited :    Page  v.  State,  3  Heis.,  198 ;  Andrews  v.  State,  3  Heis.,  165. 


PROM   WILSON. 

-» — *— 


Appeal    from    the    Circuit    Court.       Wm.    H.    Wil- 
liamson, Judge. 
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Attorney- General  Heiskell  for  the  State. 

No    brief  for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Wilburn  was  indicted  in  the  Circuit  Court  of  Wil- 
son  county   for   carrying   weapons   contrary   to   law. 

The  first  count  charges  him  with  carrying  a  belt 
and  pocket  pistol  and  revolver  pistol,  the  same  being 
an  arm  such  as  is  not  commonly  carried  and  used  in 
the    United   States   army. 

The  second  count  charges  that  he  ''did  unlawfully 
and  wilfully  carry  an  army  pistol  privately  and  con- 
cealed,  and    not   openly   in    his   hands/'   etc. 

On    motion,   the   second    count    was   quashed. 

A  trial  was  had  on  the  first  count,  and  defendant 
was   acquitted. 

The  State  appealed  from  the  judgment  quashing  the 
second   count. 

The  record  furnishes  us  no  information  as  to  the 
ground  on  which  the  second  count  was  quashed,  nor 
have  we  been  furnished  by  the  counsel  for  defendant 
with  any  argument  in  support  of  the  action  of  the 
court.  We  presume,  however,  that  the  Circuit  Judge 
must  either  have  held  that  the  offense  charged  is  not 
indicated,  or  that  it  is  not  sufficiently  described  under 
the   law. 

By  sec.  26  of  the  Declaration  of  Rights,  art.  1  of 
the  Constitution  of  1870,  "the  citizens  of  this  State 
have  a  right  to  keep  and  bear  arms  for  their  com- 
mon  defense;     but   the    Legislature    shall    have    power. 
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by  law,  to   regulate   the  wearing   of  arms,  with   a   view 

to  prevent   crime." 

• 

The  first  act  passed  after  the  adoption  of  the  Con- 
stitution of  1870,  was  as  follows:  "It  shall  not  be 
lawful  for  any  person  to  publicly  or  privately  carry  a 
dirk,  sword  cane,  Spanish  stiletto,  belt  or  pocket  pis- 
tol, or  revolver."  But  this  act  was  not  to  apply  to 
an  officer  or  policeman  engaged  in  his  official  duties, 
or  to  any  person  bona  fide  aiding  an  officer,  or  to 
any  person  on  a  journey  out  of  his  county  or  State. 
It  is  observed  that  the  prohibition  is  against  the  car- 
rying, publicly  or  privately,  the  weapons  enumerated. 
In  conferring  the  power  to  "  regulate,"  etc.,  the  words 
employed  in  the  Constitution  are  "wearing  of  arms." 
It  was  held  by  this  court,  in  the  case  of  Page  v. 
The  Staie,  3  Heis.,  198,  that  the  Legislature  used  the 
word  carry,  in  this  act,  as  synonymous  with  the  word 
"wear,"  as  applied  to  arms;  and  that  the  expressions 
"wearing  arms,"  "carrying  arms"  and  "going  armed" 
had  the  same  meaning.  Hence,  that  a  person  wa& 
indicted  for  carrying  a  pistol,  not  an  army  weapon^ 
along  the  road  in  his  hand,  if  his  intent  in  so  car- 
rying was  that  of  "going  armed.''  The  power  of  the 
Legislature  to  make  the  carrying  of  weapons  not 
adapted  to  the  common  defense,  unlawful,  admits  of 
no  controversy.  This  power  existed  before  as  well 
as  since  the  adoption  of  the  Constitution  of  1870. 
None  of  the  weapons  enumerated  in  the  act  of  1870 
£bi11  under  the  denomination  of  arms  for  the  common 
defense,  except  it  may  be  the  "  revolver."  This  term 
is  sometimes   applied    to   a    pistol    not   recognized   as   an 
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army  weapon^   and   sometimes   to   the   well-known   army 

weapon   usually  called  a  "repeater."      Hence  this  court, 

• 

in  the  case  of  Andrews  v.  The  StatCy  3  Heis.,  165, 
held  that  the  carrying  of  all  the  weapons  enumerated 
in  the  act  of  1870,  was  constitutionally  declared  un- 
lawful by  that  act,  including  the  revolver.  When  it 
should  appear  by  the  proof  that  it  was  properly  an 
army  weapon,  then  it  was  held  that  the  prohibitioD 
of  the  statute  was  too  broad;  as,  in  effect,  it  is  an 
absolute  prohibition  against  keeping  such  a  weapon, 
and  not  a  regulation  of  the  use  of  it.  In  this  re- 
spect, the  act  was  regarded  as  violating  the  constito- 
tional  right  to  keep  arms.  But  the  court  further 
held  that  the  Legislature  might,  "by  a  proper  law, 
regulate  the  carrying  ot  this  weapon  publicly  and 
abroad,  in  such  a  manner  as  may  be  deemed  most 
<5onducive  to  the  public  peace,  and  the  protection  and 
safety  of  the  community  from  lawless  violence."  It 
was  not  intended  by  this  declaration  to  hold  that 
the  power  of  the  Legislature  was  restricted  to  the  en- 
actment  of  projjer  laws  for  "carrying  this  weapon  pub- 
licly or  abroad."  On  the  contrary,  it  is  fairly  to  be 
inferred  from  the  reasoning  in  the  opinion,  that  the 
power  of  the  Legislature  to  regulate  the  carrying  or 
wearing  of  the  army  pistol,  privately  or  publicly,  was 
conceded,  except  that  a  doubt  was  indicated  as  to 
whether  the  Legislature  could  constitutionally  prohibit 
such  wearing  or  carrying  of  this  weapon,  when  it  was 
clearly  shown  it  was  worn  bona  fide  to  ward  off 
or  meet  imminent  and  threatened  danger  to  life  or 
limb,    or    great    bodily   harm.       But   this   question    was 
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Bot     decided,    but    reserved     until    it    should     properly 
arise. 

After  the  decisions  of  the  cases  of  Andrews  v.  The 
State  and  Page  v.  The  State,  before  referred  to,  the 
Legislature  passed  the  act  of  1871,  ch.  90,  under 
which  the  defendant  in  the  present  case  was  indicted. 
The  title  of  the  act  is,  "to  preserve  the  peace  and 
to  prevent  homicide."  It  enacts,  "that  it  shall  not 
be  lawful  for  any  person  to  publicly  or  privately  carry 
a  dirk,  sword-cane,  Spanish  stiletto,  belt  or  pocket 
pistol,  or  revolver,  other  than  an  army  pistol,  or  such 
as  are  commonly  carried  and  used  in  the  United  States 
army,  and  in  no  case  shall  it  be  lawful  for  any  per- 
son to  carry  such  army  pistol  publicly  or  privately 
about  his  person  in  any  other  manner  than  openly  in 
his  hands,"  etc.  The  same  exceptions  as  to  officers, 
policemen,  and  persons  on  a  journey,  are  then  made, 
as  in   the   act   of   1870. 

It  is  observed  that  the  acts  of  1870  and  of  1871 
are  the  same,  so  far  as  the  prohibition  of  carrying 
the  weapons  enumerated,  and  so  far  as  the  exceptions 
in  favor  of  officers  and  travelers,  are  concerned;  but 
the  diflference  in  the  provision  as  to  the  carrying  of 
the  army  pistol  was,  therefore,  manifestly  intended  to 
remedy  the  defect  held  to  exist  in  the  act  of  1870, 
by  the  decision  of  this  court.  In  other  words,  it 
was  intended  to  regulate  the  wearing  of  the  army 
pistol,  by  prohibiting  its  wearing  or  carrying  publicly 
or  privately  about  the  person,  in  any  other  manner 
than  openly  in  the  hands.  It  was  not  an  absolute 
prohibition   of  the  carrying   or  wearing  of  this  weapon, 
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as  it  recognizes  the  right  to  carry  it  openly  in  the 
hands,  and  it  concedes  to  public  officers  and  travelers 
the  right  to  carry  or  wear  the  army  pistol,  or  any 
of  the  other  weapons  enunaerated  in  the  act,  under 
the   circumstances   specified    in    the   act. 

We  are  not  called  upon,  in  the  present  case,  to 
determine  what  the  Legislature  meant  by  the  "carry- 
ing of  the  army  pistol  openly  in  the  hands,''  or  why 
such  an  exception  was  made.  The  only  questions 
now  before  us  are,  first,  ^  whether  the  act  of  1871, 
prohibiting  the  carrying  of  an  army  pistol  about  the 
person  publicly  or  privately,  is  authorized  by  the 
clause  in  the  Constitution  which  empowers  the  Legis- 
lature,  by  law,  to  regulate  the  wearing  of  arms,  with 
a  view  to  prevent  crime.  As  already  indicated,  we 
have  no  doubt  on  this  question,  and  hold  the  act  to 
be  clearly  constitutional.  The  Constitution  of  1834 
contained  only  the  provision  securing  to  the  citizen 
"the  right  to  keep  or  bear  arms  for  the  common  de- 
fense." The  additional  clause  in  the  Constitution  of 
1870  was  adopted  to  remove  all  doubt  as  to  the  power 
of  the  Legislature  to  regulate  the  use  of  the  arms 
which  the  citizens  had  a  right  to  keep.  It  was  not 
intended  that  the  keeping  or  using  of  such  arms 
should  be  prohibited,  but  that  the  use  thereof  by 
wearing  or  carrying  about  the  person  might  be  so 
regulated  by  law  as  to  prevent  crime.  It  was  crime 
resulting  from  the  habit  of  wearing  arms,  or  of  going 
armed,  which  the  Convention  sought  to  prevent,  by 
expressly  conferring  this  power  of  the  Legislature. 
The   Legislature   has  deemed   it   a   proper   prevention  of 
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crime  to  regulate  the  use  of  this  arm  by  prohibiting 
the  wearing  of  it  or  carrying  it  about  the  person, 
privately  or  publicly,  unless  it  be  carried  openly  in 
the  hands,  or  unless  it  be  worn  or  carried  by  an 
officer  or  policeman  engaged  in  his  duties,  or  by  a 
traveler  on  a  journey.  This  was  a  legitimate  exer- 
cise of  the  power  to  regulate  the  wearing  of  the 
weapon,  and  is  authorized  by  the  Constitution,  and 
does  not  interfere  with  the  right  of  keeping  the  arm, 
or   of  bearing   it   for   the   common    defense. 

The  second  question  is,  whether  the  offense,  under 
this  act,  is  sufficiently  described  in  ^the  indictment  to 
warrant  a  conviction.  The  charge  in  the  indictment 
is,  that  t*ie  defendant  **  unlawfully  aud  wilfully  did 
carry  an  army  pistol  privately  and  concealed  and  not 
openly  in  his  hands."  The  offense  described  in  the 
act  is  that  of  carrying  an  army  pistol  publicly  or 
privately  about  his  person  in  any  other  manner  than 
openly  in  his  hands.  It  thus  appears  that  the  words 
''about  his  person'^  are  omitted  in  the  indictment. 
It  is  not  easy  to  conceive  of  a  plausible  excuse  for 
the  omission  of  these  words  by  the  draftsman  of  the 
indictment,  but  we  are  of  opinion  that  it  is  not  fatal 
to  its  sufficiency.  It  is  made  our  duty  by  the  4th 
section  of  the  act  of  1870,  which  is  not  repealed  by 
the  act  of  1871,  to  give  to  this  act  a  liberal  con- 
struction so  as  to  carry  out  its  true  intent  aud  mean- 
ing. We  held  in  the  case  of  Page  v.  The  State,  3 
Heis.,  200,  that  in  the  statute  of  1870,  which,  as  to 
the  use  of  the  word  "carry,''  is  the  same  as  the 
statute  of   1871,  the  Legislature  used  the  word   "carry" 
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ia  the  sense  of  "wear/'  Such  is 'the  sense  of  the 
word  in  the  statute  of  1871,  and  the  meaning  of  the 
Legislature  was,  that  the  wearing  of  an  army  pistol 
privately  was  unlawful,  which  is  equivalent  in  mean- 
ing to  the  carrying  of  such  pistol  privately  and  con- 
cealed about  the  person.  We  are  therefore  of  opinion 
that  the  offense  is  charged  with  sufficient  certainty  in 
the  indictment  to  authorize  a  conviction  if  the  same 
should    be   sustained    by    proof  on    a   trial. 

The  judgment   is   reversed    and  the  cause   remanded. 


Jo.  Starks  v.  The  State. 

Criminal  Law.  MalieimiA  stabbing.  In  an  indictment  for  malicious  Btab- 
bing  under  sec.  4608  of  the  Code,  the  words  "cut,  penetrate  aud 
wound,"  describe  the  offense  with  quite  as  much  accuracy  and  cer- 
tainty as  if  the  word  stab  had  been  used. 

Cases  cited :    Peck  «.  The  State,  2  Hum.,  85 ;  Jamagin  i'.  The  State,  10 
Yer.,  531. 

Code  cited:    Sec.  4608. 


FROM   DAVIDSON. 


Appeal   from   the  Criminal  Court.       Thos.  N.   Fba- 
ZLERy   Judge. 

J.   A.   Cartwright,   for   complainant. 
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Attorney- General  Heiskell  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Starks  was  indicted  and  convicted  in  the  Criminal 
Court  of  Davidson  for  unlawfully,  and  of  his  malice 
aforethought,  cutting,  penetrating  and  wounding  Jack 
Bowers,  with  a  certain  knife,  then  and  there  held  in 
his   hand. 

A  motion  was  made  to  arrest  the  judgment,  upon 
the  ground  that  the  defendant  was  indicted  under  sec. 
4608  of  the  Code  for  malicious  stabbing,  whereas  the 
offense   charged    is   that   of  malicious   cutting. 

The  indictment  is  in  these  words:  "Jo.  Starks 
unlawfully  and  of  his  malice  aforethought,  then  and 
there  did  cut,  penetrate  and  wound,"  Jack  Bowers, 
with    a   certain    knife,   etc. 

It  was  held  in  Peck  v.  The  State,  2  Hum.,  85, 
that  "it  is  better  to  pursue  strictly  the  words  of  the 
statute,  as  it  precludes  all  questions  about  the  mean- 
ing of  the  expressions  used.  But  when  a  word  not 
in  the  statute  is  substituted  in  the  indictment  for  one 
that  is,  and  the  word  thus  substituted  is  equivalent 
to  the  word  used  in  the  statute,  or  is  of  more  ex- 
tensive signification  than  it,  and  includes  it,  the  in- 
dictment  will    be    suflScient." 

The  question,  then,  arises,  are  the  words  '"'cut,  pen- 
etrate and  wound,"  as  used  in  the  indictment,  equiv- 
alent  to    the    word    "stab"    used    in    the    statute? 

In    the    case    of    Jaimagan    v.    The    State,    10    Yer., 

631,    the    indictment    contained    the    word    "stab,"    and 

that    the    wound    was    inflicted    with   a   knife.       It    was 
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objected  that  it  was  insiifficieDt,  because  that  word  did 
not  describe  the  injury  inflicted  by  the  term  "cut" 
or  "wound,"  so  as  to  show  that  the  skin  was  broken 
or  penetrated  by  the  weapon.  But  the  court  said: 
The  word  "stab/'  by  its  own  proper  force  and  mean- 
ing, imports  a  breaking  and  penetration  of  the  skin 
as  distinctly  as  would  the  word  "cut."  This  case 
recognizes  the  word  cut  as  equivalent  to  the  word 
"stab"  in  such  a  case.  But,  in  the  present  indict- 
ment, the  words  "cut  and  penetrate"  are  used,  and 
as  the  wound  is  charged  to  have  been  with  a  knife, 
they  describe  the  offense  with  quite  as  much  accuracy 
and   certainty   as   if  the   word   "stab"   had   been    used. 

We  are  therefore  of  opinion   that  there   is  no  error, 
and   affirm   the  judgment. 
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Bryant  v.  The  State. 

CRiMiNAii  Law.  Burden  of  proof.  The  court  charged  the  jury  that  proof 
of  the  eorp\i8  delicti,  the  venue,  and  that  the  deceased  was  slain  bj  the 
prisoner,  overthrew  the  presumption  of  innocence,  and  cast  the  bur- 
den of  proof  upon  the  defendant  to  show  that  he  was  not  guilty  of 
the  crime  with  which  he  was  charged,  viz:  murder  in  the  first  degree. 
This  charge  is  erroneous,  as  it  is  calculated  to  mislead  the  jury,  but 
the  jury  should  have  been  instructed  to  look  at  all  the  circumstances 
connected  with  the  killing  from  which  to  infer  the  degree  of  guilt. 

Cases  cited :  Riley  v.  The  State,  9  Hum.,  661 ;  Witt  v.  The  State,  1 
Cold.,  6;  Coffer  v.  The  State,  3  Yerg.,  283;  Nelson  v.  The  State,  10 
Hum.,  518. 


FROM   GILES. 


Appeal  from  the  CrimiDal  Court. 
No    brief  for  complaiDant. 
Attorney-General  Heiskell  for  the  State. 
McFarland,  J.,  delivered   the  opinion  of  the  court. 

The-  prisoner  was  convicted  in  the  Criminal  Court 
of  Giles  county  of  murder  in  the  first  degree,  and  his 
motions  for  a  new  trial  and  in  arrest  of  judgment 
were  overruled,  and  the  judgment  of  death  pronounced, 
from    which    he   appeals   to    this  court. 

The  Judge  of  the  Criminal  Court,  as  his  first  propo- 
sition to  the  jury,  used  the  following :  "  The  prisoner 
stands  charged  with  the  murder  of  Alexander  G.  Steele. 
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You  start  out  iu  this  inveRtigation  with  the  presump- 
tion that  the  prisoner  is  innocent  of  the  crime  with 
which  he  stands  charged,  and  the  presumption  stands 
in  favor  of  the  prisoner  until  the  contrary  is  proved. 
It  devolves  upon  the  State  to  establish  by  proof,  first, 
the  corpus  delicti,  the  body  of  the  offense,  that  Alex* 
O.  Steele  has  been  slain ;  second,  the  venue  that  he 
was  killed  in  the  county  of  Giles;  third,  that  he  was 
killed  by  the  prisoner  at  the  bar.  If  these  three 
things  are  established  by  competent  proof  beyond  a 
reasonable  doubt,  then  the  presumption  of  innocence  is 
overturned,  and  the  burden  of  proof  devolves  upon  the 
defendant  to  show  that  he  is  not  guilty  of  the-  crime 
with    which    he    stands   charged." 

Is  this  proposition  correct?  Perhaps,  as  a  matter 
of  fact,  few  cases  ever  arise  where  the  proof  of  the 
fact  of  the  killing  by  the  prisoner  comes  before  the 
jury  disconnected  from  the  circumstances  attending  it, 
and  from  which  the  degree  of  guilt  is  to  be  deter- 
mined. But  suppose  a  case  to  arise  where  the  evidence 
for  the  prosecution  establishes  without  doubt  the  three 
things  stated  above,  the  corpus  delicti,  the  venue,  and 
that  the  deceased  was  slain  by  the  prisoner,  without 
the  proof  of  any  of  the  circumstances  attending  the 
homicide,  or  the  means  by  which  it  was  perpetrated* 
it  can  readily  be  conceived  that  cases  of  this  sort 
might  arise.  Suppose  the  case  to  rest  alone  upon  this 
evidence,  would  the  prisoner  be  guilty  of  murder  in 
the   first  degree. 

In  the  case  of  Riley  v.  Tfie  State,  Judge  Green,  in 
a   remarkably   clear   opinion,    uses   this '  language : 
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*^  The  sum  of  the  statute  is  this :  In  cases  of 
murder  by  ordinary  means  the  oiroumstances  of  the 
transaction  must  show  that  it  was  done  willfuly,  de- 
liberately, maliciously,  and  premeditatedly,  or  it  is  not 
murder  in  the  first  degree;  but  if  murder  be  perpe- 
trated by  poison,  or  lying  in  M^ait,  it  shall  be  murder 
in  the  first  degree,  the  fact  of  lying  in  wait  shall  of 
itself  be  evidence  of  a  willful,  deliberate,  malicious,  and 
premeditated  purpose.  If'  it  be  proved  that  the  kill- 
ing was  of  such  a  character  that,  under  ordinary  cir- 
•cumstanoes,  it  would  have  been  murder  at  common 
law,  and  the  fact  of  lying  in  wait  exist,  that  fact  will 
make  it  a  case  of  murder  in  the  first  degree  under 
the  statute.  When  lying  in  wait  is  established,  all 
proof  as  to  'intention'  or  willfulness  is  irrelevant  if 
the  stroke  be  given  under  circumstances  that  would 
make  murder  at  common  law.  If  a  party  strike  with 
a  deadly  weapon  without  provocation,  intending  to  in- 
flict the  stroke  as  a  matter  of  law,  which  he  cannot 
dispute,  he  shall  be  held  to  intend  the  consequences, 
and  if  death  ensue  it  is  murder,  and  in  such  a  case, 
if  lying  in  wait  exist,  it  is  murder  in  the  first 
degree.'' 

This  opinion,  as  will  be  observed,  was  given  in 
a  case  where  the  question  of  lying  in  wait  was  in- 
volved. In  the  present  case,  this  question  was  not  dis- 
cussed in  the  judge's  charge,  and  to  this  extent  the 
cases  are  difierent;  but  the  reasoning  is  applicable  and 
convincing,  and  it  settles  the  question  above  pro- 
pounded. 

ist.     He    says,    in    cases    of    murder     by     ordinary 
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meaDS,  the  circumstances  of  the  transaction  must  show, 
that  it  was  done  willfuly,  deliberately,  maliciously,  and 
premeditatedly,  or   it   is   not   murder   in  the  first  degree. 

2d.  He  shows  that  it  is  not  every  killing,  when 
lying  in  wait  is  proven,  that  is  murder  in  the  first 
degree.  Even  then  the  killing  must  be  shown  to 
have  been  under  such  circumstances  as  would  have 
made  it  murder  at  common  law.  Then  only  does  the 
additional  fact  of  lying  in  wait  make  it  murder  in  the 
first   degree. 

3d.  He  shows  that  when  the  fact  of  killing  is 
proven  with  a  deadly  weapon,  even  then  it  is  only 
murder   at   common    law,   or   in    the   second   degree. 

So  it  cannot  be  that  proof  of  the  corpus  delictiy 
the  venue,  and  that  the  deceased  was  slain  by  the 
prisoner  without  doubt,  makes  a  case  of  murder  in 
the   first  degree. 

Is  this  the  meaning  of  the  charge?  We  think  it 
must  have  been  so  understood  by  the  jury.  He  say& 
that  upon  the  proof  of  these  three  things,  beyon<l  a 
reasonable  doubt,  the  presumption  of  the  prisoner's  in- 
nocence is  overturned.  This  may  be  conceded,  but 
he  does  not  stop  at  this,  but  tells  the  jury  that  the 
burden  of  proof  devolves  upon  the  defendant  to  show 
that  he  is  not  guilty  of  the  crime  with  which  he 
stands  charged.  The  crime  with  which  he  stands 
charged  the  jury  must  have  understood  to  be  crime 
of  murder  in  the  first  degree,  and  the  logical  inference 
is,  that  upon  proof  of  the  three  things  stated,  the 
jury  would  convict  of  murder  in  the  first  degree,  un- 
less  the   defendant's   proof  entitled   him   to  an  acquittaL 
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It  18  true  that  the  State  did  not  slop  with  the  in- 
troduction of  the  proof,  but  went  fully  into  the  en- 
tire circumstances  of  the  case;  but  this  does  not  cure 
the  error  of  the  court  in  improperly  charging  the 
burden  of  proof  upon  the  defendant.  But  it  is  argued 
by  the  Attorney  General,  that  if  this  proposition  of 
the  Criminal  Judge,  taken  alone,  be  erroneous,  yet  the 
charge,   as   a   whole,    corrects   the   error. 

After  the  proposition  above  given,  his  honor  pro- 
ceeded to  define  the  different  degrees  of  murder  and 
manslaughter,  and  said  that  the  prisoner's  guilt  must 
appear  beyond  a  reasonable  doubt  before  he  could  be 
convicted  of  any  of  the  grades  of  offense.  He  does 
not,  in  this  charge,  correct  his  former  proposition  as 
to  the  onus  of  proof,  except  in  the  following  language: 
"The  killing  being  proved  with  or  without  a  deadly 
weapon,  the  law  presumes  the  existence  of  malice,  not 
such  malice,  however,  as  would  constitute  murder  in 
the  first  degree,  under  the  statute,  but  murder  at  com- 
mon law,  or  murder  in  the  second  degree,  and  unless 
this  presumption  is  removed  by  the  proof,  he  is  guilty 
of  this   offense." 

This  proposition  does  so  far  change  the  first  as  to 
make  the  proof  of  the  three  facts  first  stated  conclu- 
sive evidence  of  the  defendant's  guilt  of  murder  in  the 
second  degree,  instead  of  murder  in  the  first  degree, 
unless   disproved    by   the   defendant. 

The  question  now  arises,  is  this  proposition  correct? 
It  will  be  borne  in  mind  that  this  charge  is  given 
in  a  case  where  the  evidence  upon  behalf  of  the  State 
as   well   as   the   defendant    had   fully   described    the  cir- 
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cumstancea  of  the  killing,  and  the  instrument  with 
which  it  was  done,  and  when  the  fact  of  the  kflling 
could  not,  upon  the  evidence,  be  controverted.  In 
such  a  case  is  the  above  proposition  correct?  This 
proposition  seems  to  be  sustained  by  a  dida  in  the 
case  of  Witt  v.  The  State,  6  Cold.  The  judgment  in 
the  case  was  arrested  because  the  indictment  was  fatally 
defective,  and  this  proposition  was,  therefore,  not  in- 
volved, and,  besides,  the  statement  of  the  proposition 
was   very    general. 

It  is  said  the  case  of  Gofer  v.  The  State,  3  Yer., 
sustains  the  proposition.  We  do  not  so  understand  it. 
Judge  Catron's  opinion  is  strongly  against  it.  He 
says  the  defendant  is  charged  with  the  fact  of  kill- 
ing, and  the  intent  with  which  it  was  done,  and  the 
intent  must  concur  to  constitute  the  crime.  Since 
the  act  of  Henry  VIIL,  he  uses  this  language:  "The 
jury  were,  in  effect,  told,  if  they  found  the  killings 
which  no  one  denied,  the  malice  was  presumed,  and 
that  they  should  find  the  defendant  guilty.  Suppose 
they  had  returned  a  special  verdict  that  they  found 
the  defendant  slew  the  deceased  as  laid  in  the  indict- 
ment, but  of  the  fact  he  slew  him  with  malice  they 
were  not  convinced,  could  the  court  lawfully  have 
pronounced  judgment  of  death  upon  the  finding?  I 
think    clearly    not." 

In  the  same  case  Judge  Green  said:  "Presumption 
only  arises  where  there  is  an  absence  of  proof.  In 
homicides,  where  the  fact  of  killing,  with  its  attendant 
circumstances,  is  proved  clearly  and  satisfactorily,  so 
that    the    proof    either    shows    express    malice,    or    that 
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there  was  no  malice  at  all,  there  is  nothing  to  he 
presumed,  either  the  one  way  or  the  other;  bnt  in 
eases  where  the  killing  may  be  proved,  and  no  accom- 
panying circumstances  appear  in  the  evidence,  the  law 
presumes  that  the  killing  was  done  malicionsly.  So, 
where  the  killing  is  proved,  and  the  circumstances  at- 
tending it  are  shown,  though  no  express  malice  may 
appear  from  the  proof,  it  may  be  presumed  from  at- 
tending facts,  as,  if  a  deadly  weapon  were  used,  the 
law  presumes  malice;  so  if  there  be  circumstances  of 
cruelty    and    barbarity,"   etc. 

The  opinion  of  Judge  Peck  in  the  case  does  not 
bear  so  directly  upon  the  question,  but  Judges  Catron 
and  Green  clearly  concur  in  the  opinion  that  in  a  case 
where  the  killing  is  proved,  with  the  attending  circum- 
stances, the  law  does  not  presume  malice  from  the 
killing  alone;  the  law  presumes  nothing,  either  the 
one  way  or  the  other,  but  the  jury  are  left  to  deter- 
mine the  question  of  malice  from  the  circumstances. 
For  instance,  if  in  such  case,  says  Judge  Green,  a 
a  deadly  weapon  be  used,  the  law  presumes  malice. 
There  seems  to  be  an  inconsistency  in  saying  that  in 
such  case,  if  a  deadly  weapon  be  used,  the  law  pre- 
sumes malice,  and  at  the  same  time  say  the  law  pre- 
sumes malice  from  the  killing  alone,  whether  with  or 
without  a  deadly  weapon.  So  it  is  manifest  that  the 
doctrine  that  the  law  presumes  malice  from  the  proof 
of  the  killing  alone  does  apply  to  those  cases  where 
the  fact  ol  killing  is  proved  without  any  of  the  at- 
tending circumstances.  That  the  rule  does  apply  in 
such  a  case    was   the   opinion  of  Judge   Green,  in  which 
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he  18  sustained  by  other  authorities,  though  it  is  not 
clear  that  Judge  Catron  concurred  in  applying  the  rule 
even    in   that   case. 

In  other  cases,  however,  the  doctrine  that  the  law 
presumes  malice  from  the  killing  alone,  and  throws 
upon  the  defendant  the  burden  of  disproving  the  malice, 
has  been  announced  without  regard  to  any  distinction 
between  these  cases  where  the  circumstances  are  in 
proof  and  these  cases  where  the  fact  of  killing  alone 
has  been  proved  without  the  attending  circumstances: 
See    Nelson   v.    The   State,    10   Hum. 

But  we  apprehend  in  all  cases  it  is  proper  for  the 
jury  to  consider  whether  or  not  the  presumption  of 
malice  is  rebutted  by  the  circumstances  proven  by  the 
State  as  well  as  the  defendant,  or  whether,  from  all 
the  circumstances^  the  presumption  arises  at  all  or  not, 
and  the  character  of  weapon  used  is  certainly  impor- 
tant. In  a  case  like  the  present,  where  not  only  the 
fact  of  killing  was  proved,  but  all  the  attending  cir- 
cumstances;  and  the  weapon  used  exhibited  to  the  jury, 
we  think  it  was  error  to  tell  the  jury,  "that  the  kill- 
ing being  proved,  with  or  without  a  deadly  weapon, 
the  law  presumes  the  existence  of  malice  such  as  to 
constitute  murder  in  the  second  degree,  and  unless  this 
presumption  is  removed  by  proof,  the  prisoner  was 
guilty   of  that   offense." 

We  think  this  was,  in  effect,  telling  the  jury  that 
it  was  immaterial  whether  the  weapon  used  be  a  deadly 
one  or  not. 

The  language  of  Judge  Green,  in  Riley  v.  The  StatSj 
9   Hum.,  661,   before   referred   to,  is   clear  and   con  vino- 
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ing.  He  says:  "If  a  party  strike  with  a  deadly 
weapon,  without  provocation,  intending  to  inflict  the 
stroke,  he  shall  be  held  to  intend  the  consequences, 
and  if  death  ensue  it  is  murder/^  This  rests  upon  a 
sound  principle.  The  natural  and  probable  conse- 
quences of  such  a  stroke  with  a  deadly  weapon  was 
to  produce  death,  and  if  death,  in  fact,  ensue,  it  is 
Cur  to  hold  that  the  party  intended  to  take  life;  but 
if  the  blow  was  stricken  with  a  weapon  not  calculated 
to  produce  death,  though  death,  in  fact,  ensue,  the 
same  deadly  intent  cannot  be  inferred  from  the  fact 
of  killing  alone;  but  in  the  latter  case  the  malice  and 
deadly  intent  may  be  established  by  other  circum- 
stances. 

We  are  of  opinion  that  the  charge  is  erroneous, 
and   the   prisoner   is   entitled    to   a   new   trial. 

Reverse   the  judgment. 


76  NASHVILLE 


The  Scale  r.  Waid. 


The  State  v.  Ward. 

Cbimikal  Law.  Forgery,  An  infltrament  of  writing  to  be  the  subject  of 
forgery  must  be  Huch  as  that  a  party's  ri^ts  might  have  been  preju- 
dir^  by  the  forgery  thereof. 

CaseH  cited:  Hamphreys  r.  State,  10  Hnm.,  442;  Hale  v.  State,  1  Col., 
167  ;  State  r.  Martin,  9  Hum.,  61,  65. 


FROM    DAVIDSON. 


Appeal  from  the  Criminal  Court.  Thos.  N.  Fra- 
ZIER,  Judge. 

Attorney-General  Heiskell  for  the  State. 

C.    Roberts   for  defendant. 

Freeman,  J.,  delivered   the   opinion  of  the  court. 

Thin  is  an  indictment  for  forging  a  letter  purport- 
ing to  have  been  written  by  J.  R.  Joynor.  It  al- 
leges, first,  that  W.  E.  Wade  unlawfully,  fradulently 
and  feloniouwly,  did  falsely  make,  forge  and  counter- 
feit, and  cause  and  procure  to  be  falsely  made,  forged 
and  counterfeited,  and  willing:ly  did  aid  and  assist  in 
the  false  making,  forging  and  counterfeiting,  a  certain 
paper,  writing  or  letter  for  the  sale  of  certain  coupons, 
and  the  remittance  of  a  certain  sum  of  money  to- wit, 
J  10,000,  by  draft,  to  Memphis,  Tennessee,  the  tenor 
of  which   is  as   follows,   setting   out  the   entire   letter. 
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Forgery  is  defined  by  sec.  4718  of  the  Code  to  be 
''the  fraudulent  making  or  attestation  of  any  writing 
to  the  prejudice  of  another's  rights.  We  need  not 
discuss  the  question  that  two  offenses  are  charged  in 
the  same  count  of  the  indictment.  It  is  well  and 
repeatedly   settled   that  this   cannot   be   done. 

The  question  of  vital  importance  in  the  case  is^ 
whether  the  offense  of  forging  is  charged  by  the  in- 
dictment at  all,  or  whether  the  instrument  set  out  and 
alleged  to  have  been  forged,  with  the  facts  charged^ 
make  a  case  of  forgery.  The  letter  is  dated  Mem- 
phis,   Tenn.,   Sept.    11,    1871,   and   is   as   follows; 

"  Dear  Will. — I  received  your  letter  of  Septem- 
ber 14th,  and  was  disappointed  and  much  surprised  at 
its  contents — disappointed  because  I  expected  to  find  a 
check  for  the  amount  of  the  coupons,  and  surprised 
that  the  banks  should  think  there  was  anything  wrong 
in  them.  I  can't  imagine  what  he  means,  and  hardly 
know  what  to  say  to  relieve  you  of  the  trouble  you 
seem  to  be  in.  Had  I  the  time  to  spare  I  would 
come  at  once,  but  I  am  too  busily  engaged  at  present 
to  leave.  I  will,  however,  state  that  said  cofipons 
are  my  own  personal  property,  purchased  with  my  own. 
money,  and  that  I  purchased  most  of  them  from 
brokers  in  New  York  when  I  was  there  a  little  over 
a  year  ago.  At  that  time  they  were  low  in  the 
market,  and  I  thought  I  could  make  something  by 
selling  them,  with  the  aid  of  some  of  my  friends 
here,  to  the  Memphis  and  Charleston  Railroad,  but 
when  I  attempted  to  do  so  I  was  informed  that  they 
had   made  arrangements  with   a  banker  in   Nashville  to 
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buy  for  them  and  pay  over  for  the  road — perhaps  the 
sarae  banker  that  says  there  is  something  wrong  in 
those    I    left    with   vou." 

Then  follows  an  explanation  with  reference  to  a 
conditional  ownership  of  a  few  of  the  bonds,  by  the 
writer,  and  then  he  directs  as  to  the  other  coupons: 
that  he  let  "the  banker  have  them  at  the  price  men- 
tioned, or  if  this  explanation  donH  suit  him,  send  them 
all  to  me  at  once,  for  I  can  get  nearly  as  much  as 
he  offered  for  them  here,  but  the  price  is  declining 
any  way.  If  he  takes  them,  pet  a  draft  for  $10,000 
in  favor  of  Toof,  Philips  &  Co.,  and  do  with  the 
balance  as  I  instructed  you  when  I  saw  you  last. 
Hoping  this  will  ease  their  minds  as  well  as  yours, 
I    am    as   ever,   your   true    friend, 

"J.   R.  Joiner.'* 

This  instrument  is  charged  to  have  been  made  with 
intent  to  injure  and  defraud  the  State  of  Tennessee, 
and  divers  other  persons,  and  to  the  prejudice  of  the 
State,   etc. 

The  general  rule,  subject  possibly  to  some  qualifi- 
cation, "that  if  the  writing  counterfeited  could  be  of 
no  legal  effect,  if  genuine,  it  will  not  be  forgery: 
Humphreys  v.  Sfatey  10  Hum.,  442.  It  is  not  nec- 
essary, however,  that  injury  has  actually  resulted  in 
order  to  make  out  the  offense.  It  is  sufficient  that 
the  fraudulent  intent  existed,  and  that  injury  might 
have  resulted  if  his  object  had  been  accomplished : 
Hale  V.  State,  1  Col.,  167,  which  we  t^ke  to  mean, 
as  shown  by  that  ease,  as  the  effect  of  that  particular 
instrument,   the   instrument   in    the   case  being  an    order 
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to  J.  R.  Anderson  to  let  Miller  have  three  dollars 
in    goods   and    charge   J.    G.    King. 

In  view  of  these  principles  we  cannot  see  how  the 
State  of  Tennessee,  or  any  one  else,  could  possibly 
have  been  injured  by  this  letter,  or  if  genuine,  it 
could  have  furnished  evidence  affecting  the  rights  of 
the  State  or  any  one  else — that  is,  have  fixed  any 
liability    upon    them. 

Without  further  discussion  of  other  objections  to 
the  indictment,  it  suffices  to  say,  that  we  hold  this 
letter  is  not  the  subject  of  forgery,  as  set  out 
in  the  indictment,  and  there  are  no  specific 
allegations  in  the  indictment  showing  how  any  one^s 
rights  might  have  been  prejudiced  by  it,  as  in  the 
rule  where  the  instrument  does  not  on  its  face  show 
this  material  ingredient  in  the  offense :  State  v.  Mar- 
tin, 9  Hum.,  64,  65.  The  judgment  of  the  court 
quashing   the   indictment    must    be   affirmed. 
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Henry   Wade  v.  The  State. 

Criminal  Law.  Evidence,  The  evidence  of  a  witness  who  has  since 
died,  before  a  committing  court,  can  be  proved  by  any  one  who  heard 
his  testimony,  although  it  was  not  reduced  to  writing,  provided  the 
person  will  on  oath  undertake  to  repeat  it  in  such  detail  as  the  court 
may  require. 

Case  cited:  Hendrick  v.  The  State,  10  Hum.,  479. 

Code  cited :  Sec.  488. 


FROM   RUTHERFORD. 


Appeal   from    the   Criaiinal    Court. 

No    record    found. 

McFarland,  J.,  delivered   the  opinion  of  the  court. 

The  prisoner  was  convicted  of  the  crime  of  steal- 
ing a  horse,  the  property  of  W.  A.  Ransom,  in  Ruth- 
erford county,  and  sentenced  to  ten  years  in  the  pen- 
itentiary, and  has  appealed  from  the  judgment,  and 
for   a    reversal    the    following   questions   are    made : 

1.  The  State  was  allowed  to  prove  the  statements 
made  by  one  In  man,  when  examined  as  a  witness 
before  the  magistrate  who,  upon  a  preliminary  exami- 
nation, committed  the  defendant  to  answer  for  this 
offense.  In  man  having  since  died.  For  this  purpose 
Clark,  the  magistrate,  and  one  Arnold  were  examined. 
This  precise  question  was  elaborately  examined  by  this 
court  in  Hendrick  v.  jf%€  State,  10  Hum.,  479,  and  it 
was   held   that  the   evidence  was   admissible   in   criminal 
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as  well  as  civil  cases.  The  specific  objectiou  here  is, 
that  the  evidence  was  not  taken  down  by  the  com- 
mitting magistrate  as  directed  by  the  statute.  In  the 
case  referred  to  of  Hendrick  v.  TTie  State,  as  in  this 
case  the  evidence  of  the  deceased  witness  was  given 
before  a  committing  magistrate,  and  it  was  held  com- 
petent to  prove  his  statement  by  any  person  who  was 
present  and  heard  the  viva  voce  testimony  of  the  de- 
ceased,— the  judge,  jurors,  counsel  or  bystander,  may 
prove  it,  provided  he  will  on  his  oath  undertake  to 
repeat  it  in  such  detail  as  the  court  may  require : 
sec.  488.  If  so,  it  is  for  this  wholly  immaterial 
whether  it  was  taken  down  in  writing  or  not.  Next 
it  is  argued  that  the  testimony  of  one  or  both  of  these 
witnesses  should  have  been  excluded  upon  defendant's 
motion,  for  the  reason  that  one  witness  details  impor- 
tant facts  as  deposd  to  by  In  man,  not  detailed  by  the 
other.  The  rule  laid  down  in  the  case  above  cited 
is,  that  to  make  the  testimony  admissible,  the  witness 
must  upon  his  oath  be  able  to  undertake  to  repeat 
in  substance  all  that  was  said  by  deceased  both  upon 
his  direct  and  cross-examination,  upon  the  subject 
which  he  is  called  to  prove.  The  reason  of  this  is 
obvious.  He  should  not  be  permitted  to  prove  a 
statement  made  by  the  deceased  witness  unless  he  is 
able  to  give  what  the  witness  may  have  further  said 
on  cross-examination  on  the  same  subject.  It  often 
happens  that  the  force  of  a  witness's  testimony  is  ma- 
terially changed  by  cross-examination  or  by  additional 
facts.  The  testimony  of  a  witness  upon  any  one  sub- 
ject should  be  taken  all  together.  The  admishibility 
6— VOL.  7. 
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of  the  testimony  is  a  question  for  the  court,  The 
objection  here  is,  not  that  the  witnesses  did  not  pro- 
fess to  have  heard  and  remembered  all  the  testimony 
of  deceased  witness,  but  that  in  point  of  fact  one  wit- 
ness does  detail  more  than  the  other.  This  objection 
is  not  sound.  The  witnesses  were  both  competent — 
they  differed  in  their  detail  of  the  facts.  It  is  nec- 
essary that  they  shall  profess  to  be  able  to  detail  the 
substance  of  all  that  was  said  by  the  deceased  witness 
if  called  for,  but  it  is  not  essential  that  they  state 
everything  that  was  in  fact  said  on  all  subjects.  The 
witness  may  not  be  asked  the  question.  Neither 
party  may  desire  it.  If  it  be  essential'  that  the  wit- 
nesses shall  agree  literally  as  to  thier  evidence,  this 
would  reverse  all  rules  of  evidence.  The  difference 
in  this  case  may  have  been  owing  to  the  mode  of 
examination. 

2.  It  is  argued  that  the  statements  of  the  prisoner 
made  to  the  deceased  witness  In  man  should  have  been 
excluded  because  made  under  the  influence  of  fear. 
This  objection  is  not  tenable.  Inman  proved  that 
near  Murfreesboro  the  prisoner  passed  him  on  the 
road  riding  fast,  he  halted  him  but  he  did  not  stop; 
he  drew  his  pistol  on  him  and  compelled  him  to  stop. 
Inman  asked  him  whose  horse  he  was  riding.  Pris- 
oner replied  it  was  his  father's,  to  go  home  with  him 
and  he  would  prove  it.  Inman  started  to  go,  but 
remembered  that  witness's  father  owned  no  horse,  and 
he  then  returned  with  the  prisoner  to  town.  On  the 
way  prisoner  admitted  that  it  was  not  his  father's 
horse,    but   that   he   got  him    in    town.       The   pistol  was 
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only  drawn  to  compel  the  prisoner  to  halt.  The 
statement  then  made  was  not  a  confession.  At  the 
time  the  confession  was  made  there  was  no  violence 
used.  It  is  clear  that  no  confession  was  extorted. 
The  charge  we  think  free  of  just  exceptions.  No 
doubt  can  be  entertained  of  the  prisoner's  guilt.  The 
prosecution  agreed  to  loan  his  horse  to  Wade  to  ride 
home,  and  hitched  him  near  the  court  house  and  told 
Wade  when  he  could  get  hira.  Wade  did  not  go 
home.  Soon  after  the  prisoner  was  found  in  posses- 
sion of  the  horse  making  rapidly  away.  At  first  re- 
fuses to  stop,  but  when  compelled  to,  gives  a  full 
statement  as  to  where  he  got  the  horse;  and  after- 
wards admits  he  got  the  horse  in  town,  without  any 
other  explanation  of  his  possession.  He  did  not  at- 
tempt to  show  that  he  held  the  horse  by  permission 
of  J.  C.  or  Ransom  Wade.  The  legal  presumption 
that  he  stole  the  horse  out  of  the  actual  or  construct- 
ive possession  of  the  owner  is  no  way  rebutted. 
AfiQrm   the  judgment. 
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Bill   Kelly  v.  The  State. 

Cbdcinal  Law.  Judge^s  charge.  Finding  of  jury.  Where  the  indictment 
contains  two  counts — the  first  for  rape,  the  second  for  assault  and 
battery  with  intent  to  commit  a  rape — it  is  not  error  for  the  court  to 
tell  the  jury,  if  they  find  the  defendant  guilty  of  "  rape,"  their  verdict 
should  be  '^guilty  as  charged  in  the  first  count,  or  guilty  as  charged 
in  the  indictment  generally,  as  the  first  count  included  the  offense 
charged  in  the  second  count."  And  if  the  jury  return  the  following 
verdict — "  they  do  say  that  the  defendant  is  guilty  as  charged  in  the 
indictment;  and  the  jurors  aforesaid  do  further  say,  that  the  defend- 
ant for  his  offense  aforesaid  shall  suffer  death  by  hanging" — the  ver- 
dict is  good. 

Cases  cited:  Bly  u.  The  State,  King's  Dig.,  bpc.  5066;  Menly  v.  The 
State,  7  Maryland,  148 ;  Bullock  v.  The  State,  10  Georgia,  59 ;  Arch. 
Cr.  PL,  30. 


FROM   DAVIDSON. 


Appeal  from  the  Criminal  Court.  Thos.  N.  Fra- 
zier^   Judge. 

Attorney  General  Heiskell  for  the  State. 

No   brief  for    Kelly. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Bill  Kelly  was  tried  and  convicted  of  a  rape  on 
Sarah  E.  Moore,  in  the  Criminal  Court  of  Davidson 
county,  and  sentenced  to  death.  He  has  appealed  ta 
this   court. 

The  indictment  contains  two  counts — one  for  rape, 
and  the  other  for  assault  and  battery  with  intent  to 
commit   a   rape. 
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The  Criminal  Judge  charged  the  jury:  "Before  the 
jnry  would  be  warranted  in  convicting  the  defendant 
of  rape,  as  charged  in  the  first  count  in  the  indict- 
ment, they  should  be  fully  satisfied  of  his  guilt  be- 
yond any  and  all  reasonable  doubt.  But  if  they  are 
so  satisfied  of  his  guilt,  their  verdict  should  be  'guilty 
as  charged  in  the  first  count,'  or  'guilty  as  charged  in 
the  indictment  generally,'  as  the  first  count  includes 
the   offense   charged    in   the   second   count." 

The  jury  returned  the  following  verdict:  "They 
do  say  that  the  defendant  is  guilty  as  charged  in  the 
indictment;  and  the  jurors  aforesaid  do  further  say 
that  the  defendant,  for  his  offense  aforesaid,  shall  suffer 
death   by   hanging." 

It  is  insisted  that  the  Judge  erred  in  his  charge 
that  if  the  jury  were  satisfied  that  the  defendant  was 
guilty  of  the  rape  it  would  be  sufficient  to  find  a 
general  verdict  of  guilty,  although  there  was  a  second 
count  charging  an  assault  and  battery  with  intent  to 
commit   a   rape. 

It  is  obvious  that  the  crime  of  rape  charged  in 
the  first  count  includes  the  crime  of  an  assault  and 
battery  with  intent  to  commit  a  rape  charged  in  the 
second  count,  and  the  defendant  might  well  have  been 
convicted  of  an  assault  and  battery  with  intent  to 
commit  a  rape  on  the  first  count  for  rape,  without 
having  a  second  count  as  to  the  assault  and  battery. 
It  would  be  impossible  for  the  jury  to  find  the  de- 
fendant guilty  of  rape  without  also  finding  that  he 
made  the  assault  and  battery  with  intent  to  commit 
a   rape.       The  true  distinction  seems   to   be,  that  where 


86  NASHVILLE: 


Kelly  V,  The  State. 


distinct  offenses,  having  no  necessary  connection,  are 
charged  in  separate  counts,  a  general  verdict  of  guilty 
would  constitute  such  error  as  would  be  sufficient  for 
arresting  the  judgment.  Such,  we  suppose,  was  the 
case  of  BIy  v.  The  State,  referred  to  in  King's  Dig., 
sec.  5066,  as  a  MS.  case  at  Brownsville,  April  term, 
1868.  But  where  the  indictment  charges  two  distinct 
offenses  in  different  counts,  growing  out  of  and  being 
connected  with  the  same  transaction,  one  offense  being 
punished  differently  from  the  other,  then  a  general 
verdict  of  guilty  refers  to  the  higher  offense  charged. 
Menly  v.  The  State,  7  Maryland  R.,  148;  Bullock  v. 
I%e  State,  10  Ga.  R.,  59.  The  rule  is  laid  down 
in  the  latter  case  as  follows:  "As  a  general  rule  of' 
criminal  pleading,  a  defendant  cannot  be  charged  with 
distinct  offenses  in  the  same  indictment;  as,  for  in- 
stance, larceny  in  one  count  and  perjury  in  another, 
for  the  reason  that  it  would  materially  embarrass  him. 
in  his  defense ;  but  the  same  offense,  that  is  to  say, 
the  same  species  of  the  offense,  may  be  charged  in 
different  ways  in  several  counts,  in  order  to  meet  the 
evidence."  Arch.  Cr.  PL,  30.  And  further:  "On 
the  trial  of  an  indictment  containing  two  counts,  both 
being  good,  the  presumption  of  the  law  is,  that  the 
jury  intended  to  find  him  guilty  of  the  highest  grade 
of  the   offense   charged    in    the    indictment." 

In  the  present  case,  the  jury  have  not  only  re- 
turned a  general  verdict  of  guilty,  but,  by  way  of 
showing  that  they  intended  to  find  him  guilty  on  the 
first  count,  they  indicate  the  punishment  which  alone 
attaches    to    the    offense    charged     in     the    first    count. 
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We  are,  therefore,  of  opinion  that  there  was  no  error 
in  the  charge  of  the  court,  nor  in  refusing  to  arrest 
the  judgment  upon  the  ground  that  the  verdict  \va& 
general. 

We  do  not  think  there  was  any  error  in  the  ad- 
mission of  the  declarations  of  the  woman  on  whom 
the  rape  was  committed ;  nor  is  there  any  doubt  as 
to  the  guilt  of  the  defendant.  The  proof  is  full  and 
conclusive,  showing  a  case  of  unquestionable  guilt. 
We  are  therefore  of  opinion  that  the  defendant  has 
been   properly   convicted,   and    we   affirm    the    judgment* 


Tom   Brady  v.  The  State. 

Crdonax  Law.  Tippling.  The  defendant  was  indicted  in  four  difierent 
cages  for  tippling  on  Sunday.  The  indictments  are  precisely  the  same 
in  each  case,  and  charge  the  seUing  to  have  been  to  the  same  party. 
The  four  cases  were  tried  by  the  same  jury,  on  plea  of  not  guilty.  The 
jury  foui^d  the  defendant  guilty  in  three  cases  and  not  guilty  in  one 
case.  Upon  this  verdict  the  defendant  was  discharged  as  to  case  No. 
711,  and  fined  and  imprisoned  as  to  the  other  three.  Heldy  there  was 
no  error  in  this. 

Case  cited :    The  State  v.  France,  6  Baxter,  478.  * 

No   record    to   be   found.  ^ 

Fbeeman,  J.,  delivered    the   opinion    of  the   court. 

The   defendant    was    indicted    in    four   diflFerent   cases 
for  tippling  on  Sunday.      The  indictments  are  precisely 
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identical  in  each  case,  and  charge  tlie  selling  to  have 
been  to  the  same,  party.  The.  four  cases  were  tried 
together  by  the  sarae  jury,  on  plea  of  not  guilty. 
The  jury  found  the  defendant  guilty  in  three  cases, 
and  not  guilty  in  one  case.  Upon  this  verdict  de- 
fendant was  discharged  as  to  case  No.  711,  and  fined 
and  imprisoned  as  to  the  other  three  cases;  upon 
which  judgment,  after  motions  for  a  new  trial  and  in 
arrest  of  judgment,  an  appeal  in  error  is  prayed  to 
this   court. 

In  the  case  of  The  State  v.  France,  at  last  term 
at  Jackson,  for  selling  lottery  tickets,  we  had  this 
precise  question.  France  was  indicted  in  five  cases, 
and  found  guilty  in  four  cases,  but  acquitted  as  to 
the  fifth,  all  the  cases  being  tried  by  the  same  jury 
at  the  same  term.  The  court  held,  in  an  opinion 
by  Judge  Burton,  that  the  "same  identical  offense 
being  charged  in  each  case,  it  was  wholly  immaterial 
upon  which  he  was  convicted  or  acquitted,"  and 
affirmed  the  judgment  While  this  seems  somewhat 
wanting  in  technical  regularity,  in  a  case  like  the 
one  then  and  now  before  us,  and  where  the  offenses 
are  identical,  we  can  see  no  injury  that  has  resulted 
to  the  defendant  from  this  holding,  and  adhere  to  the 
rule  thus  laid  down.  We  need  not  discuss  the  ques- 
tion,  as  ..the   above   case    is   conclusive   of  this   one. 

Let   the  judgment   be   affirmed. 


ARGUED   AND   DETERMINED 

IN  THE 

SUPREME   COURT  OF  TENNESSEE, 

FOB  THE 

W^ESTERN    DIVISION. 
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John  Crocke   v.  The  State. 

1«  Criminal  Law.  Surprise,  Amending  affidavit  of  defendant.  Error  to 
deny.  When.  Evidence,  Where  the  committing  magistrate  was  in- 
troduced to  prove  a  confession  by  the  defendant  made  on  the  com- 
mitting trial,  it  was  error  to  refuse  to  allow  the  defendant  to  amend 
an  affidavit  on  motion  for  a  new  trial,  alleging  surprise,  and  offering 
to  prove  bj  two  persons  present  at  the  trial,  facts  tending  to  rebut  the 
magistrate's  testimony,  because  the  affidavit  failed  to  state  exactly 
what  the  defendant  proposed  to  prove  by  witnesses. 

2.  Same.  BiU  of  exceptums.  Where  it  was  afterwards  interpolated  into 
the  bill  of  exceptions,  by  the  clerk,  that  the  court  made  a  different 
ruling  as  to  the  affidavits,  such  interpolation  will  not  be  regarded  as 
a  part  of  the  bill  of  exceptions. 


FROM    SHELBY. 


Appeal   from   the   Crirainal   Court.       Jno.   R.   Flip- 
pin,   Judge. 
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Attorney- General   Heiskell  for  the  State. 

No   brief  for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

John  Crocke  waa  indicted  in  the  Criminal  Court 
of  Shelby  county  for  the  murder  of  Lou  Goodwin, 
convicted  of  murder  in  the  second  degree,  And  sen- 
tenced to  fifteen  years'  imprisonment  in  the  peni- 
tentiary. 

The  first  ground  relied  on  for  a  reversal  of  the 
judgment  is,  that  the  Judge  overruled  the  motion  for 
a  new  trial,  based  upon  the  affidavit  of  defendant, 
dated  January  3,  1873,  that  he  was  surprised  by  the 
testimony  of  E.  W.  Caldwell,  the  committing  magis- 
trate, who  had  detailed  a  confession  made  by  defend- 
ant on  the  committing  trial,  and  proposing  to  rebut 
his  testimony  by  two  witnesses.  Col.  W.  L.  DufiF  and 
J.  P.  Littell,  who  were  present  at  the  committing 
trial,  and  then  present  in  court.  The  Judge  held 
that  defendant's  affidavit  was  insufficient  in  substance, 
and  refused  to  hear  the  two  witnesses.  Defendant 
then  moved  the  court  to  allow  him  to  amend  his 
affidavit  so  as  to  state  specifically  what  he  expected 
to  prove  by  said  two  witnesses,  which  the  court  re- 
fused to  do,  and  the  two  witnesses  were  not  allowed 
to  testify.  To  all  of  which  defendant  excepted,  and 
prayed  an  appeal  to  the  Supreme  Court,  which  was 
granted.  Then  follows  in  the  bill  of  exceptions,  in 
brackets,  this  entry:  "But  afterwards  the  court  re- 
considered   its    action,    and    said    it    would    permit    the 
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affidavits  of  Duff  and  Littell  to  be  filed,  and  would 
again  reconsider  the  motion  for  a  new  trial  when  they 
had  been  filed,  and  five  days  were  allowed  for  filing 
said  affidavits/*  Signed  "Clerk.''  Defendant  tendered 
his  bill  of  exceptions,  which  was  signed  on  the  8th 
of  January,    1874. 

It  appears  that  Lou  Goodwin,  the  deceased,  was  a 
lewd  woman,  living  in  a  house  with  two  other  lewd 
i¥omen,  and  that  defendant  was  in  the  habit  of  visit- 
ing  the   house. 

After  her  death  she  was  examined  by  a  physician^ 
'who  found  on  her  head  two  wounds,  one  of  slight 
character  on  the  back  of  her  head,  and  the  other 
over  the  left  eye,  the  bone  being  crushed  in,  from 
which  the  physician  was  of  opinion  she  died  of  com- 
pression  of  the   brain. 

On  the  trial  before  the  committing  magistrate,  the 
two  lewd  women  referred  to  were  examined  as  to  the 
homicide,  but  on  the  trial  in  court  they  were  not  ex- 
amined, it  being  proved  by  one  of  the  State's  wit- 
nesses that  they  disappeared  during  the  yellow  fever 
epidemic,  and  their  whereabouts  since  was  unknown  to 
him.  It  was  not  shown  that  any  effort  had  been 
made   to   produce   them   on    the   trial. 

There  being  no  proof  as  to  the  killing  before  the 
jury,  the  State  introduced  the  committing  magistrate, 
who  testified  as  follows:  "I  committed  the  defendant 
to  jail,  and  while  I  was  writing  the  mittimus,  or 
about  the  time  I  finished  it,  he,  the  defendant,  re- 
marked that  he  did  strike  her  once  or  twice  with  a 
ohair  while    they  were   drinking,    but  did    not   think   he 
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hit  her  hard  enough  to  take  life^  and  did  not  think 
he  hit  her  hard  enough  to  kill  her.  I  was  not  pay- 
ing particular  attention  to  him^  and  don't  know  that 
I  heard  all  he  said  during  the  conversation^  but  have 
stated  the  substance  of  what  I  understood  to  be  ad- 
dressed to  me.  I  thought  this  was  addressed  to  me; 
yeS;  I  am  confident  it  was.  This  is  all  I  heard  him 
say,  and  I  think  if  he  had  said  anything  else  I 
would  have  heard  it.  There  was  no  inducement  held 
out  by  me  to  induce  this  confession.  These  remarks 
were  not  made  in  reply  to  any  questions  propounded 
by  me;  don't  know  whfether  they  were  in  answer  to 
questions  from  some  one  else  or  not.  Mr.  Dunn, 
the  officer,  and  several  other  persons  were  in  the 
room  at  the  time/'  This  statement  was  after  the 
witnesses  had    been  examined  and    the   case  disposed  of. 

Dunn,  the  officer,  was  examined  in  court  by  the 
State,  but  no  question  seems  to  have  been  asked  him 
as  to  this  statement  of  defendant  detailed  by  the  com- 
mitting  magistrate. 

It  was  to  rebut  the  confession  so  proved  by  the 
committing  magistrate,  that  the  defendant  asked  leave 
of  the  court  to  have  Col.  Duff  and  Littell  examined 
on  his  motion  for  a  new  trial.  The  materiality  of 
the  proof  of  the  committing  magistrate  is  obvious — it 
was,  in  fact,  the  only  proof  connecting  the  defendant 
with  the  killing.  It  was,  therefore,  of  vital  impor- 
tance to  defendant  to  rebut  this  proof,  and  this  he 
proposed  to  do  by  the  oral  examination  of  two  wit- 
nesses, who  were  present  at  the  committing  trial  and 
then   present   in   court. 
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Technioally,  the  affidavit  of  the  defendant  was  prob- 
ably defective  in  a  particular  which  could  readily  be 
amended.  He  offered  to  amend  it,  but  this  was  re- 
fused, and,  without  hearing  the  two  witnesses  then  in 
court,  the  Judge  overruled  the  motion  for  a  new  trial. 
This  was  manifest  error.  The  character  of  the  testi- 
mony given  by  the  committing  magistrate ;  the  fact 
that  he  was  not  positive  that  he  heard  all  that  was 
said  by  defendant;  that  he  only  undertakes  to  give 
the  substance  of  defendant's  statement  as  it  impressed 
itself  on  his  mind,  and  while  he  was  not  paying  par- 
ticular attention,  but  was  either  engaged  in  writing 
out  bis  mittimus  or  was  just  closing  it,  together  with 
the  fact  that  Dunn,  the  officer,  who  was  present  when 
the  confession  was  made,  was  examined  but  testified 
to  no  such  statement — these  facts  and  circumstances 
cast  some  degree  of  cloud  upon  the  testimony  of  the 
committing  magistrate,  and  show  that  the  defendant 
had  a  right  to  the  testimony  of  the  two  witnesses  for 
the  development  of  the  real  truth  of  the  case,  and 
that  injustice  was  done  to  his  cause  by  the  refusal  to 
hear  them.  It  was  not  to  be  presumed  by  defend- 
ant that  the  two  women  who  had  testified  as  to  the 
homicide  on  the  committing  trial,  would  not  be  pres- 
ent on  the  trial  in  court ;  nor  that  the  committing 
magistrate  would  be  called  to  testify  as  to  his  state- 
ments after  the  committing  trial  was  closed.  It  was 
a  case  in  which  defendant  might  well  be  surprised  by 
the   testimony   of  the   committing    magistrate. 

But  it  may  be  said,  that  although  the  Judge  erred 
in   refusing   to   allow   the   affidavit   to   be   amended,   and 
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the  two  witnesses  to  be  then  examined,  yet  that  after- 
wards he  corrected  the  error  and  agreed  to  hear  the 
testimony,  if  the  affidavits  of  the  witnesses  should  be 
filed  in  five  days.  But  this  seems  to  be  a  historical 
statement,  interpolated  into  the  bill  of  exceptions  by 
the  clerk,  after  the  motion  for  a  new  trial  was  re- 
fused, and  after  an  appeal  had  been  granted  to  the 
defendant.  We  cannot  regard  this  interpolation  as 
legitimately  a  part  of  the  bill  of  exceptions;  and 
«ven  if  we  could,  it  is  fair  to  presume  that  the  two 
witnesses  had  left  when  the  Judge  reconsidered  his 
ruling,  and  it  was  not  then  in  the  power  of  defend- 
ant  to   procure   their  affidavits  within  the   time   limited. 

As  we  regard  the  error  committed  as  fatal  to  the 
action  of  the  court,  in  refusing  to  hear  the  testimony 
ofl^ered  on  the  motion  for  a  new  trial,  we  deem  it 
improper  to  examine  the  evidence  further  to  determine 
whether   it   supports   the   verdict.  • 

The  judgment   is   reversed. 
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The  State  v.  Lorry. 

Criminal  Law.    Borbershofp,    BarberiDg  on  Sunday  is  not  indictable, 
either  as  a  nuisance  or  a  misdemeanor. 

Code  cited :    Sees.  1723,  4596. 


FROM    SHELBY. 


Appeal  from  the  CrimiDal  Court.  Jno.  R.  Flip- 
pin,  Judge. 

Attorney-General  Heiskell  for  the  State. 

G.   P.    M.   Turner   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Lorry  was  indicted  in  the  Criminal  Court  at  Mem- 
phis for  keeping  open  his  shop  and  carrying  on  his 
business  of  barbering  on  Sunday,  openly  and  publicly, 
to  the  evil  example  of  all  others,  to  the  common 
nuisance  of  all  good  citizens,  and  against  the  peace 
and  dignity   of  the   State. 

On  motion  the  indictment  was  quashed,  and  the 
State   has   appealed.  * 

It  is  provided  by  sec.  1723  of  the  Code,  that  if 
any  merchant  or  other  person  shall  be  guilty  of  doing 
or  exercising  any  of  the  common  avocations  of  life, 
acts  of  real  necessity  or  charity  excepted,  on  Sunday, 
be  shall,  on  conviction  before  a  justice  of  the  peace, 
forfeit   and    pay   three    dollars,   one-half    to    the    person 
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suing  for  the  same^  and  the  other  half  for  the  use 
of  the   county. 

By  sec.  4596  of  the  Code,  "  when  the  performance 
of  any  act  is  prohibited  by  statute,  and  no  penalty 
tor  the  violation  of  such  statute  is  imposed,  the  doing 
of  such    act    is   a   misdemeanor." 

It  follows  that  although  defendant  is  prohibited 
from  following  his  avocation  of  barbering  on  Sunday, 
yet,  as  the  statute  fixes  a  penalty  for  such  violation, 
his  violation  of  the  prohibitory  law  is  not  indictable 
as   a   misdemeanor. 

But  it  is  observed  that  the  indictment  concludes 
by  charging  defendant  with  carrying  on  his  business 
of  barbering  openly  and  publicly  to  the  common  nui- 
sance of  all  good  citizens.  The  question  then  is, 
whether  the  defendant  is  indictable  for  a  public  nui- 
sance in  carrying  on  his  trade  on  Sunday.  If  this 
be  so,  then  every  other  person  who  carries  on  his 
ordinary  business  openly  and  publicly  on  Sunday  may 
be  indicted  for  a  nuisance.  The  occupation  of  the 
barber  stands  on  the  same  platform  with  that  of  the 
merchant,  mechanic,  farmer,  or  professional  man.  It 
is  an  occupation  necessary  for  the  comfort  and  con- 
venience of  the  citizens,  and  in  no  respect  a  nuisance, 
unless  it  becomes  so  by  the  simple  fact  that  it  is 
carried   on    on    Sunday. 

The  legal  definition  of  a  nuisauce  is,  *Hhat  which 
incommodes  or  annoys;  something  which  produces  in- 
convenience or  damage.''  It  cannot  be  said  that  a 
barber's  shop  is  something  which  incommodes  or  an- 
noys,  or   which    produces    inconvenience    or    damage   to 
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others.  On  the  contrary,  the  business  of  barbering 
is  so  essential  to  the  comfort  and  convenience  of  the 
inhabitants  of  a  town  or  city,  that  it  may  be  regarded 
as  a  necessary  occupation.  To  hold  that  it  becomes 
a  nuisance  when  carried  on  on  Sunday,  is  a  perver- 
sion of  the  term  nuisance.  All  that  can  be  said  of 
it  is,  that  when  prosecuted  on  Sunday  it  is  a  viola- 
tion of  the  statute,  and  subject  to  be  proceeded  against 
as  prescribed  by  law,  but  not  subject  to  be  indicted 
as  a  nuisance.  It  may  shock  the  moral  sense  of  a 
portion  of  the  community  to  see  the  barber  carrying 
on  his  business,  with  open  doors,  on  Sunday,  but  it 
produces  no  inconvenience  or  damage  to  others,  and 
therefore  cannot  be  regarded  in  legal  contemplation  a 
nuisance. 

We   are  therefore   of  opinion  that   the   ruling  of  the 
court   below   was   correct,   and   affirm   the  judgment. 

7 — VOL.  7. 
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Polk  v.  Foster. 

Lien  on  Future  Crop.  Sale  of  land.  Mortgage.  Deed  of  trust.  Where 
the  vendor  of  land  retains  a  registered  lien  on  the  future  crops  for  the 
payment  of  the  purchase  money,  and  the  title  to  the  same  is  to  he 
ahflolute  only  when  the  conditions  of  the  sale  have  heen  complied 
with :  Heldj  that  his  right  to  the  crop,  until  the  purchase  money  he 
paid,  is  superior  to  that  of  heneficiaries  under  a  trust  convey anoe 
made  subsequent  to  the  registration  of  the  lien  to  secure  them  in  the 
advancement  of  monies  to  his  vendee. 

Case  cited:  Tedford  v.  Wilson,  3  Head,  312. 


FROM   SHELBY. 

Appeal  from  the  Chancery  Court.  W.  H.  Smith, 
Chancellor. 

Harris,   Pillow,   and   Stephens   for  complainant. 

Jarnagin   &    Frayser    for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

In  December,  1869,  L.  E.  Polk  sold  and  conveyed 
to  G.  B.  Cooper  a  tract  of  land  in  Arkansas,  on  four 
years  credit,  taking  his  notes,  payable  in  four  instal- 
ments, and  executing  a  deed,  but  expressly  reserving 
a  lien  on  the  land,  and  on  the  cotton  to  be  raised 
on  the  land  for  the  three  successive  years.  This  con- 
veyance  was  duly  proven  and  registered  in  Arkansas, 
and    possession    taken    by    Cooper. 

In    February,    1870,    Cooper   sold    and    conveyed   the 
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land  to  Jno.  W.  Greer  and  J.  W.  Standifor  for  five 
hundred  bales  of  cotton^  to  be  paid  in  four  instalments 
of  125  bales  each  year,  making^  a  conveyance  of  the 
land,  but  reserving  a  lien  thereon,  and  on  all  the 
cotton  to  be  raised  on  the  land  for  four  years  to 
secure  the  payments.  This  conveyance  was  registered 
in    Arkansas   in    April,    1870. 

Greer  and  Standifor  took  possession  under  this  last- 
named  conveyance,  and  in  April  and  August,  1870,  ' 
conveyed  the  land  and  cotton  of  1870  to  J.  M.  Ander- 
son to  secure  Foster,  Kealhoffer  and  Co.  for  advances 
made  and  to  be  made  for  supplies  with  which  to  raise 
the    crop. 

Foster,  Kealhoffer  &  Co.,  by  themselves  or  agents, 
took  possession  of  the  cotton  raised  in  1870,  as  it  was 
ginned  and  baled,  and  sent  it  to  Memphis,  where  they 
sold  it,  and  converted  the  proceeds  to  their  own  use. 
Upon  these  facts  complainants  Polk  and  Cooper  file 
their  bill  against  Foster,  Kealhoffer  &  Co.,  claiming 
that  they  had  a  lien  on  the  cotton  so  converted  by 
them,  and  seeking  a  decree  for  the  value  of  the  cotton 
so  sold   by   them. 

The  Chancellor  sustained  a  demurrer  to  this  bill, 
upoQ  the  ground,  as  wp  suppose,  that  Polk  and  Cooper 
had  no  such  lien  on  the  cotton  by  the  laws  of 
Arkansas  as  would  entitle  them  to  hold  Foster,  Keal- 
hoffer  &    Co.    responsible    for    the    conversion. 

It  is  seen  that  an  express  lien  is  retained  in  the 
deed  from  Polk  to  Cooper,  not  only  on  the  land,  but 
on  all  the  cotton  to  be  raised  for  three  years  on  the 
land.       And,   also,   that   Cooper   retains   an  express   lien 
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in  bis  deed  to  Greer  and  Standifor  on  the  land,  and 
the  cotton  to  be  raised  for  four  years.  These  deeds 
were  both  registered  before  Foster,  Kealhoffer  &  Co. 
took  this  deed  of  trust  and  mortgage  &om  Greer  and 
Standifor. 

The  determination  of  the  questions  arising  in  the 
case  depends  upon  the  proper  understanding  of  the 
contracts  as  to  the  liens  on  the  cotton  to  be  raised 
contained  in  the  deeds  from  Polk  to  Cooper,  and  from 
Cooper  to  Greer  and  Standifor.  In  the  former,  after 
retaining  a  lien  on  the  land  for  the  purchase  money, 
the  clause  proceeds :  ^^  and  a  lien  is  also  hereby  re- 
tained upon  the  entire  interest  of  the  said  Cooper, 
whatever  it  may  be,  in  each  crop  raised  by  him  upon 
said  tract  of  land  until  said  notes  are  paid.''  The 
deed  was  executed  on  the  29th  of  December,  1869, 
when  there  was  no  crop  in  the  ground  or  growing. 
The  evident  purpose  of  the  parties  was  to  secure  to 
Polk  a  lien  on  the  future  crops,  under  the  belief  that 
future  crops  could  be  mortgaged.  While  it  is  well 
settled  that  a  growing  crop  may  be  sold  or  mortgaged, 
the  weight  of  authorities  is  that  future  crops  cannot 
be  mortgaged,  at  least  in  such  way  as  to  make  the 
registration  of  such  mortgage  effectual  as  against  cred- 
itors or  subsequent  purchasers  without  notice :  2  Hil- 
liard  on  Mortgages,  385;  MiUineas  v.  iVe/ier,  20 
Barb.,   37. 

But  such  a  contract  is  valid  and  binding  on  the 
parties,  and  when  properly  executed  and  signed,  may 
be  enforced  as  between  the  parties,  and  as  against 
creditors  or   purchasers   with  notice,  even   without  regis- 
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tration.  It  was  so  held  in  Tedford  v.  Wilson,  3 
Head,   312. 

The  evident  intention  of  the  parties  was  that  what- 
ever cotton  Cooper  might  raise  on  the  land  he  would 
hold  for  Polk,  subject  to  Polk's  notes  for  the  purchase 
money.  This  was  one  of  the  stipulations  in  the  con- 
tract of  salcy  was  based  on  a  valuable  consideration, 
and  inserted  in  the  deed  as  part  of  the  contract.  The 
acceptance  of  the  deed,  with  this  stipulation  on  it  by 
Cooper,  made  it  binding  on  him,  although  not  signed 
by  him,  at  least  for  one  year.  In  New  York,  it  is 
held  that  if  a  mortgage  of  future  property  is  valid  in 
equity,  it  is  only  as  a  contract  to  assign  when  the 
property  is  acquired.  And  if  enforced  in  equity,  it 
can  only  be  as  a  right  under  the  contract,  not  as  a 
trust  attached  to  the  property :  Ottis  v.  Sill,  8  Barb., 
102.  After  the  future  property  contemplated  by  the 
contract  is  acquired,  and  is  in  possession  of  the  party 
to  whom  it  is  contracted  to  be  mortgaged,  such  party 
will  hold  it  against  a  creditor  of  the  mortgagor:  this 
is    decided   in    Tedford    v.    Wilson,  just    referred   to. 

But  in  the  present  case  Cooper  raised  no  cotton 
himself.  In  February,  1870,  he  conveyed  the  land  to 
Greer  (who  afterwards  took  Standifor  in  the  contract), 
for  which  they  were  to  pay  each  year,  for  five  years, 
125  bales  of  cotton,  a  lien  being  retained  on  the  land 
by  Cooper,  and  the  right  to  re-enter  in  the  event  of 
Greer's  failure  to  make  any  one  payment — the  first 
delivery  of  125  bales  to  be  on  the  1st  of  January, 
1871,  and  the  conveyance  to  be  void  on  failure  to 
make    any    one    of   the    payments,    and    any    payments 
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already  made  to  be  forfeited.  Then  follows  this 
clause:  "it  is  hereby  expressly  agreed  that  a  lien  is 
hereby  reserved  in  favor  of  Cooper  on  all  the  cotton 
that  may  be  produced  on  the  premises,  for  the  term 
of  four  years  following  the  date  hereof,  or,  to  insure 
said  lien,  none  of  the  cotton  shall  be  removed  from 
said  premises  until  the  payments  aforesaid  shall  be  re- 
spectively  made." 

It  is  obvious  that  this  contract  was  only  a  condi- 
tional sale  of  the  land,  to  be  absolute  only  upon  the 
payments  of  the  several  instalments  of  cotton,  and  to 
be  void  on  the  failure  to  make  any  one  of  the  pay- 
ments. The  legal  effect  of  the  stipulations  of  the 
contract  was  to  constitute  Greer  the  lessee  of  the  prem- 
ises for  four  years,  at  an  annual  rent  of  125  bales  of 
cottoD,  and  upon  the  punctual  payment  of  the  c^everal 
instalments  the  title  of  the  land  to  be  absolute  in 
Greer. 

This  is  distinctly  manifested  by  the  stipulation  that 
all  the  cotton  raised  on  the  premises  should  be  held 
by  Greer,  and  not  be  removed  until  each  instalment 
was  paid.  In  regard  to  the  cotton  to  be  raised,  Greer 
agreed  to  occupy  the  relation  of  agent,  or  lessee  or 
trustee  of  Cooper.  The  crop,  when  being  cultivated^ 
and  when  matured  and  gathered,  was  to  be  in  the 
possession   of  Greer   for   the   benefit   of  Cooper. 

As  we  have  already  seen,  the  contract  as  to  the 
lien  on  the  future  crops  could  not  be  regarded  as  a 
mortgage,  to  be  governed  by  our  registration  laws. 
It  cannot,  therefore,  be  held  that  the  registration  of 
the   deed    containing   the   stipulation   as   to   the    lien   on. 
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the  future  crops  could  operate  as  notice  to  creditors  of 
and  purchasers  from  Greer.  But  as  Greer  was  in 
possession  of  the  crop  as  the  agent  or  trustee  of 
Cooper,  Cooper's  right  to  have  it  appropriated  could 
only  be  defeated  by  an  innocent  purchaser  for  value, 
without   notice. 

The  controlling  question  in  the  case,  therefore,  is, 
whether  Foster,  Kealhoffer  &  Co.  were  innocent  pur- 
chasers without  notice?  Their  trust  deed  on  the  land 
is  dated  in  April,  1870,  and  their  mortgage  on  the 
growing  crop  in  August,  1870.  The  trust  deed  is 
made  to  secure  advances  made  and  to  be  made,  to 
tlie  amounc  of  Jl,500 — the  mortgage  to  secure  a  note 
for  $1,000,  executed  on  the  day  of  the  date  of  the 
mortgage.  The  allegations  in  the  bill  are  that  as  the 
deeds   from   Polk  to  Cooper  and   from   Cooper  to   Greer 

were   made   and    registered    before   the    thrust    deed    and 

* 

mortgage  of  Greer  and  Standifor  to  Foster,  Kealhoffer 
&  Co.,  they  were  affected  with  notice,  and  could  not 
be  innocent  purchasers.  The  allegations  as  to  actual 
knowledge  of  the  prior  conveyances,  if  made  at  all,  is 
only  made  inferentially,  although  one  of  the  interrog- 
atories calls  on  Foster,  Kealhoffer  &  Co.  to  state 
whether  they  did  not  have  such  knowledge.  Assum- 
ing that  the  bill  intended  to  charge  actual  notice,  as 
well  as  notice  by  registration,  it  follows  that  the  de- 
murrer was  erroneously  sustained. 

The  law  imputes  to  a  purchaser  a  knowledge  of  all 
facts  relating  to  the  same  land  appearing  at  the  time 
of  his  purchase  upon  the  muniments  of  title  which  it 
was   necessary   for   him   to   inspect,   in  order  to  ascertain 


Polk  r.  Foster. 

the  HuflSciency  of  such  title:  3  Wash.  Real  Prop.,  292, 
and   authorities   cited. 

The  presumption,  therefore,  ia  that  Foster,  Keal- 
bofier  &  Co.  inspected  the  deed  from  Polk  to  Cooper 
and  from  Cooj>er  to  Greer,  and  if  so  they  were  affcted 
with  knowledge  of  the  stipulations  therein  as  to  the 
liens  in  favor  of  Cooper  and  Polk.  With  this  pre- 
sumption against  FoBt«r,  Kealhoffer  &  Co.  as  innocent 
purchasers,   the   demurrer    was   erroneously   sustained. 

But  one  ground  of  demurrer  is,  that  the  several 
conveyances  were  made  of  lands  in  Arkansas,  and  that 
the  contracts  were  to  be  executed  in  that  State,  and 
that  by  the  laws  of  that  State  the  liens  sought  to  be 
secured    by   the   deeds   are   invalid. 

We  cannot  know,  judicially,  how  the  liens  sought 
to  be  enforced  by  the  bill  are  afiected  by  the  laws  of 
Arkansas. 

As  far  aa  we  have  examined  the  Arkansas  author- 
ities to  which  we  have  been  referred,  we  fitid  nothing 
different  from  the  general  principles  of  law  in  our  own 
State  iu  reference  to  the  questions  involved.  But  if 
there  he  such  laws,  they  can  be  made  available  by 
answer   or    plea. 

We  are,  therefore,  of  opinion  that  the  demurrer 
wajd  erroneously  sustained.  We  reverse  the  decree  and 
remand  the  cause  for  such  further  pleadings  and  pro- 
""lings  as   the   parties   may  decree   proper   for  the  trial 

the   cause   on   its   merits.       The   costs   of    the   appeal 

i    be   paid    by   defendant. 
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Barton  v.  The   State. 

Cbdonal  Law.  Carrying  piMoly  etc.  Carrying  a  navy  in  scabbard  on 
saddle  while  riding  along  public  road  is  indictable.  It  is  not  neces- 
sary to  describe  the  pistol,  it  being  unlawful  to  carry  any  kind  of  a 
pistol  except  a  navy  six  or  army  pistol,  and  they  must  be  carried 
openly  in  the  hand. 


FROM   OBION. 


Appeal  from  the  Circuit  Court.  Jas.  D.  Porter, 
Judge. 

James   G.   Smith   for  complainanty 

Attorney- General  Heiskell  for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Barton  was  indicted  in  the  County  Court  of  Obion 
county  for  carrying  a  pistol  not  openly  in  his  hands, 
and  upon  conviction  was  fined  ten  dollars.  A  motion 
was   made   to   quash    the   indictment,  but   was  overruled. 

The  proof  shows  that  defendant  was  riding  along 
the  public  road  from  Troy  with  a  navy  six  in  a  scab- 
bard  hung   to    the    horn    of  his   saddle. 

The  motion  to  quash  the  indictment  was  properly 
overruled. 

The  charge  was  that  defendant  '*  unlawfully  did 
carry  a  certain  pistol,  it  not  being  openly  in  his 
hands,   and    that    he   was   not    an    officer,'^   etc.       It   is 


106  JACKSON: 


Porter  v.  The  State. 


iDdictable  to  carry  any  kind  of  pistol  except  an  army 
pistol  or  navy  six,  and  that  can  be  carried  lawfully 
only  openly  in  the  hands.  The  charge  is  sufficiently 
descriptive   of  the   offense. 

There  is  no  error  in  the  charge  of  the  court  or 
in    the   finding   of  the  jury. 

Judgment    affirmed. 


Porter  v.  The  State. 

1.  Criminal  Law.    Indictment.    An  indictment  charging  the  defendant 

with  "carrying  upon  his  person  a  pocket  pistol,  other  than  an  army 
pistol  and  such  a  pistol  as  is  usually  used  in  the  U.  S.  army/'  is  suf- 
ficiently certain  and  descriptive  of  the  offense  under  the  statute. 

2.  Same.     Carrying  pistols.    A  "  pocket  pistol "  is  such  a  pistol  as  a  man 

ordinarily  carries,  or  may  conveniently  carry,  or  actually  carries,  on 
his  person  in  his  pocket.  The  name  of  the  pistol  is  unimportant,  and 
the  number  of  times  the  pistol  shoots  is  immaterial. 


FROM  LAUDERDALE. 


Appeal  from  the  Circuit  Court.       Thos.  J.  Flippin, 
Judge. 

No   brief  for  complainant. 

Attorney-General  HELSKELii  for  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
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David  M.  Porter  was  tried  and  convicted  in  the 
Circuit  Court  of  Lauderdale  county^  on  a  presentment 
for   unlawfully   carrying   a   pistol. 

The  presentment  contained  three  counts.  In  the 
first  defendant  was  charged  with  unlawfully  ^'carrying 
upon  his  person  a  pocket  pistol  other  than  an  army 
pistol  and  such  a  pistol  as  is  usually  used  in  the  U. 
8.  army."  In  the  second^  for  "carrying  a  belt  pis- 
tol, other  than  an  army  pistol  and  such  as  is  usually 
used  in  the  U.  8.  army."  And  in  the  third,  for 
carrying  upon  his  person  an  army  pistol,  the  same 
being  such  a  pistol  as  is  usually  used  in  the  U.  8. 
army,  not  then  and  there  having  said  pistol  openly  in 
his   hands." 

The  Circuit  Judge  overruled  a  motion  to  quash  the 
two  first  counts  of  the  presentment.  The  motion  to 
quash  was  made  upon  the  ground  that  the  first  and 
second   counts   do   not   charge   an    indictable   offense. 

It  is  insisted  that  the  Circuit  Judge  erred  in  over- 
ruling the  motion  to  quash,  for  the  reason  that  upon 
the  proper  grammatical  construction  of  the  language  of 
the  presentment,  defendant  is  charged  with  carrying 
"such  a  pistol  as  is  usually  used  in  the  U.  8.  army," 
which   is  not  an   indictable   offense. 

The  language  of  the  presentment  follows  substan- 
tially that  used  in  the  act  of  1871,  ch.  90,  which 
defines  the  offense  as  follows:  "publicly  or  privately 
carrying  a  belt  or  pocket  pistol  or  revolver,  other 
than  an  army  pistol,  or  such  as  are  commonly  carried 
and   used  in   the  U.   8.   army." 

The    charge    in    the    first    count    is,   that    defendant 
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carried  on  his  person  a  pocket  pistol,  other  than  an 
army  pistol,  and  such  a  pistol,'^  that  is,  and  other  than 
*'  such  a   pistol   as   is  usually   used   in    the  U.  S.  army.'* 

The  obvious  intention  of  the  draftsman  of  the  pre- 
sentment, in  the  first  and  second  counts,  was  to  neg- 
ative the  idea  that  the  pocket  or  the  belt  pistol  charged 
to  have  been  worn  by  the  defendant,  was  either  an 
army  pistol  or  a  pistol  usually  used  in  the  U.  S. 
army.  This  is  done  with  sufficient  certainty  by  the 
language  employed.  There  was,  therefore,  no  error  in 
overruling   the    motion    to   quash. 

The  question  before  the  jury  seems  to  have  been 
whether  the  pistol  shown  to  have  been  in  the  hands  of 
the   defendant   was   an    army   pistol   or   not. 

It  was  in  reference  to  the  proof  on  this  question 
of  fact  that  the  judge  instructed  the  jury,  that  "a 
pocket  pistol  is  such  a  pistol  as  a  man  ordinarily 
carries,  or  may  conveniently  carry,  or  actually  carries 
on  his  person  in  his  pocket.  The  name  of  the  pis- 
tol is  unimportant,  and  the  number  of  times  the  pis- 
tol shoots  is  immaterial.  So  a  belt  pistol  is  such  a 
pistol  as  a  man  usually  carries,  or  that  may  be  con- 
veniently carried,  or  is  actually  carried  on  the  person 
in   a   belt. 

This  description  is  not  intended  to  comprehend  such 
a  class  of  pistols  as  fall  under  the  head  or  description 
of  army  pistols,  or  such  as  are  usually  worn  and  car^ 
ried  in  the  U.  S.  army,  for  example.  Coitus  navy  six 
or  large  army  pistols;  for  as  to  these  the  law  gives 
him  authority  to  carry  them,  provided  he  does  so 
openly   and    in    his   hands. 
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You  will  then  determine  from  the  proof  whether, 
if  the  proof  shows  that  the  defendant  had  a  pistol,  it 
falls  undsr  the  head  of  a  belt  or  pocket  pistol,  or  an 
army  pistol,  and  if  the  latter,  whether  it  was  carried 
as   authorized   by   law. 

We  think  this  charge  is  clear  and  strictly  correct 
as   applicable  to  the   proof  in   the   case. 

The  jury  found  the  defendant  guilty,  and  the  proof 
fully   sustains   their  verdict. 

The  judgment  is   affirmed. 


Temple  v.  The  State. 

Cbihikal.  Law.  Forcibly  evdering  premises  not  burglary.  To  charge  the 
jary  that  the  mere  unlawful  entering  upon  the  premises  of  another, 
and  against  his  consent,  is  such  an  act  as  the  law  regards  as  having 
a  tendency  to  lead  to  an  immediate  hreach  of  the  peace,  and  is  an  in- 
dictable offense.  Held,  erroneous.  The  distinction  is  well  settled 
that  if  the  entry  is  made  without  force,  although  it  may  be  unlawful, 
it  is  only  a  civil  trespass,  but  if  accompanied  with  force  amounting 
to  a  breach  of  the  peace,  or  such  as  is  calculated  to  produce  a  breach 
of  the  peace,  it  is  a  criminal  trespass. 


FROM   m'nAIRY. 


Appeal    from   the  Circuit  Court.     J.  F.  McKinney, 
Special   Judge. 

No  record   can   be  found. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Temple  was  indicted  in  the  Circuit  Court  of 
McNairy  county  "for  forcibly  and  unlawfully  entering 
upon  the  premises  of  one  J.  E.  Randolph,  and  against 
his  consent,  to  the  evil  example  of  all  others,  and 
against   the   peace   and    dignity   of  the   State." 

A  motion  was  made  to  quash  because  the  indict- 
ment avers  only  a  civil  trespass,  and  not  a  criminal 
offense.       The    motion   was   overruled. 

Upon  the  trial  the  proof  showed  that  Temple  was 
engaged  in  having  a  survey  made  of  a  tract  of  land 
adjoining  the  land  of  the  prosecutor,  and  continued  to 
have  the  survey  made,  although  prosecutor  objected 
upon  the  ground  that  he  was  running  on  his  lands. 
No  force  was  used  and  no  threats  of  violence  re- 
sorted   to. 

The  court  charged  the  jury  that  "the  act  of  the 
defendant  must  have  been  such  as  the  law  contem* 
plates  would  have  a  tendency  to  lead  to  an  immediate 
breach  of  the  i)eace,"  further,  "the  unlawful  entering 
upon  the  premises  of  another,  and  against  his  consent, 
is  such  an  act  as  the  law  regards  as  being  such  ten- 
dency." 

Under  this  charge  the  jury  found  the  defendant 
guilty,   and    he    was   fined   ten    dollars. 

It  is  laid  down  in  State  v.  RoaSy  4  Jones'  N.  C.  R., 
316,  "that  to  make  a  trespass  indictable,  it  must  be 
committed  manu  forti,  in  a  manner  which  amounts  to 
a  breach  of  the  peace;  or,  according  to  some  of  the 
cases,  which    would   necessarily  lead   to   a   breach   of  the 
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peace  if  the  person  in  possession  is  not  overawed  by 
a  display  of  force,  so  as  to  be  induced  to  surrender 
and  give  up  the  possession,  because  resistance  would 
be  useless.  Unless  this  degree  of  force  is  resorted  to, 
the  trespass  is  a  mere  civil  injury  to  be  redressed  by 
action.^' 

The  Circuit  Judge  laid  down  the  law  in  substan- 
tial conformity  with  the  rule  here  referred  to,  but 
added,  that  the  unlawful  entering  upon  the  premises 
of  another,  and  against  his  consent,  is  such  an  act  as 
the  law  regards  as  having  a  tendency  to  lead  to  an 
immediate  breach  of  the  peace.  In  other  words,  that 
the  mere  unlawful  entering  upon  the  premises  of  an- 
other against  his  consent,  is  an  indictable  offense, 
whetner  the  entry  was  accompanied  with  force  or 
violence   or   threats   of  intimidation    or   not. 

This  defiinitiou  of  the  law  does  away  with  any 
distinction  between  a  civil  and  a  criminal  trespass. 
The  distinction  is  well  settled,  that  if  the  entry  is 
made  without  force  although  it  may  be  unlawful,  it  is 
only  a  civil  tresspass,  but  if  accompanied  with  force 
amounting  to  a  breach  of  the  peace,  or  such  as  is 
calculated  ordinarily  to  produce  a  breach  of  the  peace, 
it  is   a    criminal   trespass. 

The  Judge  committed  the  same  error  in  his  charge 
that  he  did  in  overruling  the  motion  to  quash  the  in- 
dictment. The  indictment  contains  no  averment  of 
force,  or  threats,  or  violence,  but  is  simply  a  charge 
of  a   civil    trespass. 

The  judgment  is  reversed  and  the  indictment 
quashed. 
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Wood  v.  Tipton  County. 

C0UNTIB8.  Charader  of  the  corporation.  Liability  for  neglect  of  its  officers. 
Extent  of  Ua  liabUUrj  ffenerally.  Public  Road,  WTiere  damage  is  sus- 
tained by  reason  of  a  failure  to  keep  a  public  bridge  in  repair ;  Held, 
that  the  county  ie  not  liable. 


FROM    TIPTON. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flippin, 
Judge. 

Bate   &   Smitheal   for   complainant. 

No   counsel   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Wood  sued  the  County  of  Tipton  in  the  Circuit 
Court  thereof  for  failing  to  keep  a  bridge  in  repair, 
whereby  a  mule  of  plaintiff's  was  damaged.  Defend- 
ant demurred  to  the  declaration  upon  the  ground  that 
Tipton  county  is  not  such  a  corporation  as  can  be 
made  liable  by  law  for  damages,  for  injuries  caused 
by    reason    of  a   public   bridge   being   out  of  repair. 

The  demurrer  was  sustained  and  the  suit  dismissed. 
Plaintiff  has   appealed. 

The  power  of  County  Courts  over  roads,  bridges, 
etc.,  is  a  prerogative  of  sovereignty  delegated  by  the 
Constitution  to  the  County  Court.  Each  county  is 
declared  by  statute  to  be  a  corporation,  and  the  jus- 
tices   of    the    County    Court    are    the    representatives   of 
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the   county,  and    authorized  to  act   for  it.       The    County 
Court,    within    the  powers    precribed   by   the  Constitution 
and    laws,    is    the    legislature    for    the    people    of   the 
county,    and    bears    a    relation    to    the    people    of    the 
county   analogous   to    that   which   the   General   AFserobly 
bears   to   the   people   of  the   State.       Within    their   pre- 
scribed   sphers    the    counties    legislate     for    the    public 
good,    in   respect   to   ordering    the   laying   out   of   roads, 
building   bridges,  and    such    other  local    improvements  as 
are    for    the     public    benefit,    and     authorized     by    law. 
They   are    no    more    liable   to    be    sued    for    neglect  of 
the   duty    of   its   officers   than    is   the    State   for    similar 
neglect  of  duty  by  its  officers.       The  common    law  gives 
no   such   action,    and    it   is   therefore    not    sustainable   at 
all,   unless   given    by  the    statute:       Cooley's  Con.  Lim., 
247.       We   have    no    statute  subjecting   counties   to  suits 
for  damages   arising  from   neglect  of  the   county  officers* 
The   county   is   declared    a   corporation    to    facilitate   the 
execution   of  the  powers   delegated  to   it  as  a   local  leg- 
islature,  and    to    enable    it   to    make   binding    contracts, 
and   to   be   liable   to   suit   for  just   claims   arising    under 
such   contracts.       But    this   is    the   extent    to    which,   as 
corporations,   counties   can    be   sued. 

There    is    no    error    in    the    judgment    of    the   court 
below,   and   the   same   is   affirmed. 
8— VOL.  7. 
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P.  T.  Glass  &  Co.  t?.  Benj.  T.  Porter. 

Chancery  Practice.  Equity  of  redemption.  Sale  of  land.  To  authorize 
a  sale  of  land,  cutting  off  the  equity  of  redemption,  by  the  Chancery 
Court,  application,  on  {sufficient  credit  for  that  purpose,  must  be  made 
in  the  bill  and  appear  in  the  decree. 


FROM     LAUDERDALE. 


Appeal  from  the  Chancery  Court.  Jno.  W.  Har- 
ris^  Chancellor. 

Wilkinson   &   Wilkinson    for  complainant. 

Marley  &  Steele  and  Richardson  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  by  complainants,  as  creditors  of 
Benj.  T.  Porter,  to  have  three  deeds  of  trust  executed 
by  Porter  closed,  and  the  debt  secured  satisfied,  with 
the  view  of  reaching  and  applying  the  surplus  to  the 
satisfaction  of  their  debts.  A  decree  was  made  for 
the  sale  of  the  land  conveyed  in  the  trust  deed,  to 
be  on  a  credit  of  six  months,  and  free  from  the 
equity  of  redemption.  The  land  was  sold,  and  pur- 
chased by  P.  T.  Glass  at  the  amount  of  complainant's 
debt  and  costs,  and  the  sale  confirmed  and  the  title 
vested. 
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Porter  appeals^  and  the  only  question  made  is,  that 
the  Chancellor  erred  in  decreeing  a  sale  of  the  land 
on  a  credit  and  cutting  off  the  right  of  redemption. 
The  bill  contains  no  prayer  for  a  sale  of  the  land 
free  from  redemption^  and  in  the  deeds  of  trust  there 
is  no  waiver  of  the  right  to  redeem ;  on  ihe  con- 
trary, in  all  of  them  it  is  provided  that  the  land 
shall  be  sold  for  cash,  and  in  one  the  right  to  re- 
deem   is   expressly   reserved. 

It  has  been  repeatedly  held  by  this  court,  that  to 
authorize  a  sale  of  land  free  from  the  equity  [of  re- 
demption by  decree  of  the  Chancellor,  the  application 
for  sale,  on  sufficient  credit  for  that  purpose,  must  be 
made   in   the   bill   as   well   as   appear   in   the   decree. 

It  follows  that  the  decree  is  erroneous  and  must 
be  reversed,  the  sale  made  set  aside,  and  the  land 
sold  in  pursuance  of  the  terms  prescribed  in  the  trust 
deed,  by  the  clerk  of  this  court.  The  costs  of  both 
courts   will   be   paid   out   of  the   proceeds   of  the   sale. 
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Parilee  Williams,  by  next  friend,  v.  J.  B.  Wil- 
liams et  aL 

Homestead.  Conveyance  vdthout  wif^a  consent  Title  void.  Remedy.  Where 
the  wife  does  not  join  in  a  conveyance  of  the  homeetead,  such  convey- 
ance is  abBolutely  void,  so  far  as  it  abridges  her  homestead  rightA^ 
and  she  may,  by  next  friend,  file  a  bill  quia  timet  to  have  the  cloud 
removed  and  her  homestead  rights  declared,  though  she  has  never 
parted  with  the  possession  or  occupancy. 

Code  cited:    Sec.  2114a. 


FROM    HENDERSON. 


Appeal  from  the  Chancery  Court.  George  H. 
Nixon,   Chancellor. 

Taylor  &  Woods  for  complainant. 

No   counsel   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

J.  B.  Williams,  being  the  owner  in  fee  of  a  small 
tract  of  land  in  Henderson  county,  which,  with  the 
improvements  thereon,  was  worth  less  than  $1,000,  on 
the  28th  of  December,  1872,  sold  and  conveyed  the 
same  to  John  M.  Seal,  and  executed  to  him  a  deed 
in  fee  simple,  with  covenants  of  seizin  and  of  general 
warranty.  In  this  conveyance  complainant  Parilee, 
who  is  the  wife  of  said  J.  B.  Williams,  did  not  join. 
By   her   next   friend,   she    files    her    bill,   alleging   these 
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facts,  and  also  that  this  tract  of  land  is  all  the  real 
property  owned  by  her  husband  or  herself,  and  that  * 
at  the  time  of  the  conveyance  her  husband  and  her- 
self were  in  the  actual  possession  of  the  land  as  their 
homestead,  and  that  they  still  continue  in  possession 
thereof,  but  that  the  deed  so  made  by  her  husband, 
without  her  joining  therein,  constitutes  a  cloud  upon 
her  rights  under  the  homestead  law,  and  she  prays 
that  the  cloud  be  removed  and  her  rights  declared 
and  protected.  The  bill  was  filed  against  J.  B.  Wil- 
liams and  J.  M.  Seals,  as  to  both  of  whom  the  bill 
was  taken  for  confessed.  Upon  the  hearing.  Chancel- 
lor Nixon  dismissed  the  bill,  and  complainant  has  ap- 
l)ealed. 

The  Constitution  secures  a  homestead  in  the  pos- 
session of  each  head  of  a  family,  and  the  improve- 
ments thereon,  to  the  value  in  all  of  one  thousand 
dollars,  and  exempts  the  same  from  sale  under  legal 
process   during   the   life   of  such    head    of  a    family. 

The  plain  intention  of  this  provision  is,  not  merely 
to  protect  the  husband,  as  the  head  of  the  family,  in 
the  possession  and  enjoyment  of  the  homestead,  but 
the  protection  of  the  interests  of  the  wife  and  the 
minor  children  constituted  a  leading  consideration  for 
the  adoption  of  the  provision.  This  fact  is  apparent 
by  the  prohibition  against  the  alienation  of  the  prop- 
erty without  the  joint  consent  of  the  husband  and 
wife,  when  that  relation  exists.  To  give  complete 
protection  to  the  wife  and  children,  the  homestead  is 
not  only  exempt  from  the  reach  of  creditors  of  the 
husband,   but    he    is  deprived    of   the    power   to   defeat 
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the  enjoyment  of  the  homestead  by  his  wife  and  chil- 
dren, by  selling  and  conveying  it,  except  by  deed  in 
which  she  joins.  And  the  Legislature,  in  giving  leg- 
islative effect  to  these  provisions,  requires  that  the 
conveyance  shall  be  regulated  by  the  laws  as  to  the 
conveyance  of  land  by  married  women ;  that  is,  the 
conveyance  can  be  effective  only  upon  the  privy  ex- 
amination   of   the   wife.       Code,   sec.   2114  a. 

It  is  manifest,  from  these  constitutional  and  legis- 
lative provisions,  that  while  possession  of  the  home- 
stead is  the  essential  feature  in  the  exemption  from 
sale  under  legal  process,  or  by  the  deed  of  the  hus- 
band, the  wife  is  recognized  as  having  a  present,  Fiib- 
sisting  and  continuing  interest  in  the  maintenance  and 
preservation  of  the  benefits  of  this  possession,  and  that 
she  has  such  a  right  in  the  land,  connected  with  the 
right  of  possession,  that  when  that  right  is  violated 
she   is   entitled   to   claim   the   protection   of  the   courts. 

In  the  present  case  the  husband  has  undertaken, 
in  contravention  of  the  express  prohibition  of  the  Con- 
stitution and  statute  law,  to  convey  the  entire  title  of 
the  homestead  tract,  without  the  consent  and  against 
the  will  of  his  wife.  It  is  now  a  rule  of  property, 
made  permanent  by  the  fundamental  law,  that  every 
head  of  a  family  is  deprived  of  the  right  to  alienate 
the  homestead,  unless  his  wife  joins  in  the  conveyance. 
It  follows  that  such  conveyance  is  absolutely  void,  and 
communicates  no  title  to  the  purchaser,  so  far  as  it 
abridges  or  interferes  with  the  wife's  homestead  right; 
and  the  wife,  by  her  next  friend,  has  such  an  inter- 
est  in    the    preservation   of    the    homestead    as    entitles 
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her  to  invoke  the  protection  of  a  court  of  chancery, 
by  bill  quia  timet,  to  have  the  cloud  upon  her  rights 
removed,   and   her   homestead    rights   declared. 

The  decree  of  the  Chancellor  will  be  reversed  with 
costs,  and  a  decree  rendered  here  in  accordance  with 
this  opinion. 


John  C.  Reeves,  Ex'r,  v.  J.  L.  Pulliam,  Ex'r. 

1.  SuBETY.    lAabilUy  of  on  note^  though  adminulrator  of  his  deceased  principal 

ia  protected  by  the  statute  of  limitationa.  Although  the  administrator  of 
a  principal  in  a  note  may  defeat  a  recovery  upon  the  note  by  the  plea 
of  the  statute  of  limitations,  yet  the  exoneration  of  such  administra- 
tor does  not  relieve  the  sureties  of  his  intestate  from  liability. 

Cases  cited:  Caplinger  v.  Vaden,  5  Hum.,  629;  Marshall  v.  Hudson,  9 
Yer.,  57 ;  Bradford  v.  McLemore,  3  Yer.,  319 ;  Shropshire  v.  Shrop- 
shire, 7  Yer.,  166 ;  Bank  v.  Campbell,  7  Yer.,  353 ;  Gobs  v.  Gibson,  8 
Hum.,  197 ;  Keer  v,  Clark,  11  Hum.,  77. 

2.  Same.    Remedy  of  surely.     When    the  surety  on  such  a  note  is  com- 

pelled to  pay  the  debt,  he  then  has  cause  of  action  against  the  admin- 
istrator of  either  the  principal  for  the  amount  so  paid,  or  the  admin- 
istrator of  a  co-surety  for  pro  rata  contribution. 

3.  Same.     Right  of  adrion  ajccrues,     Wfien.    Stalute  of  limilatums.    "While 

the  surety  is  entitled  to  his  motion,  upon  rendition  of  the  judgment. 
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yet  his  cause  of  action  is  the  payment  of  the  judgment,  and  the  stat- 
ute begins  to  run  from  that  time,  and  not  from  the  rendition  of  the 
judgment. 

Case  cited :    Maxey  v.  Carter,  10  Yer.,  521. 

Code  cited:    Sees.  3626^,  3625a,  3626,  2279,  2281,  2784,  2786. 


FROM     FAYETTE. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flip- 
pin,   Judge. 

Calvin   Jones   for  complainant. 

J.    L.    Pulliam    for   defendant. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

At  the  July  terra,  1874,  of  the  Circuit  Court  of 
Fayette  county,  Cacke  and  Dortch,  executors  of  Josiah 
Hiijgerson,  recovered  a  judgment  against  E.  J.  Reeves, 
principal,    and    I.    G.    Reeves   and    plaintiflF,   as   sureties. 

Defendant,  Pulliam's  testator,  AV.  G.  Day,  was  a 
co-surety  on  the  note  upon  which  the  judgment  was 
obtained,    but    was    not   sued    in    the   action. 

Pulliam  was  qualified  as  executor  of  Day's  estate 
in    January,    1865,   and    made    his   settlement   in    1871. 

At  the  July  term,  1871,  of  said  Circuit  Court, 
and  after  said  judgment  had  been  rendered  against 
bim,  plaintiff  entered  a  motion  for  judgment  over 
against   his    principal   and    co-sureties. 

On  the  31st  of  March,  1874,  the  plaintiff  paid 
$710.46,  the  amount  of  the  judgment  and  interest 
thereon,  and  the  sum  of  $12.80,  the  costs  of  suit; 
and   on    the    10th    of  July,   1874,    he   dismissed    his   mo- 
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tioD  entered  at  July  term,  1871,  and  on  the  said  10th 
of  July,  1874,  entered  this  motion  against  defendant, 
the   executor   of  his   co-surety,   Day. 

The  defendant  relies  upon  the  statutes  of  limita- 
tions of  two  years  and  six  months,  all  the  parties 
being  residents  of  said  Fayetie  county,  and  of  seven 
years   as   a   bar   to   the   recovery. 

By  sees.  3625^,  3625  a  of  the  Code,  a  right  to  a 
judgment  by  motion  is  given  to  a  co-surety  against 
whom  judgment  has  been  rendered,  or  who  has  paid 
said  judgment  or  more  than  his  ratable  share  thereof 
against  all  the  parties  to  the  instrument  for  their  pro- 
portion, whether  they  were  included  in  said  original 
judgment  or  not.  By  the  next  section,  3,626,  this 
remedy  lies  both  for  and  against  the  representatives 
of  deceased    parties. 

It  will  be  observed  that  the  right  to  make  the 
motion  accrues  upon  the  rendition  of  the  judgment 
against  the  surety,  or  upon  payment  by  him  of  the 
original  judgment,  or  more  than  his  ratable  share  of 
said    original  judgment. 

The  right  of  recovery  in  this  case  depends  in  part 
upon  the  question  whether  the  failure  to  prosecute  the 
motion  upon  the  ground  of  the  rendition  of  the  judg- 
ment gives  the  defendant  the  right  to  rely  upon  the 
statute  of  limitations  from  the  time  said  judgment  was 
rendered  against  a  motion  entered  and  prosecuted  against 
defendant  upon  the  ground  that  plaintiff  had  paid  the 
judgment,  or  whether  the  statutes  would  begin  to  run 
against  the  latter  motion  only  from  the  time  of  pay- 
ment  of  the  judgment. 
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The  statutes  clearly  give  the  co  surety  the  right  to 
the  motion,  upon  the  payment  of  the  judgment,  as  a 
distinct  and  substantive  cause  of  action.  And  the 
statutes  of  limitation  would  only  run  against  such  cause 
of  action  from  the  time  it  accrued,  and  that  time 
would    be    when    the  judgment   was   paid. 

This  is  the  construction  placed  upon  sec.  3625  of 
the  Code  by  Judge  Caruthers  in  his  History  of  a 
Lawsuit,  and  it  is  a  sound  one.  See,  also,  10  Yer., 
621,  where  it  is  expressly  adjudicated  in  conformity 
to    this   construction. 

In  this  view,  neither  sees.  2279,  2281,  2784  nor 
2786  being  acts  of  limitations  of  two  and  seven  years, 
bars  the  action  in  this  cause,  as  these  statutes  run 
only  when  there  is  a  cause  of  action.  5  Hum.,  629; 
9   Yer.,   57;     3   Yer.,   319;     7    Yer.,    165. 

But  it  is  insisted  that  the  statute  of  limitations 
having  barred  the  original  debt  against  defendant,  the 
administrator  of  the  cosurety  of  plaintiff,  it  cannot  be 
revived  against  him  by  the  recovery  of  a  judgment 
against  plaintiff,  co-surety  of  his  intestate,  and  having 
a  complete  defense  to  the  original  cause  of  action  un- 
der the  statute  of  limitation,  he  cannot  be  made  liable 
to  pay  the  co-surety  any  part  of  the  debt  due  to  the 
original  creditor  which  his  co-surety  has  been  com- 
pelled   to    pay. 

In  the  case  of  Marshall  v.  Hudsoriy  9  Yer.,  57, 
this  defense  was  made,  and  it  was  held  that  the  surety 
was  liable,  although  the  administratrix  of  the  principal 
had  succeeded  in  defeating  the  recovery  of  the  creditor 
against    her    by   the    plea   of    the   statute   of    limitations. 
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The  court  held  that  although  she  had  succeeded  in 
her  plea  of  the  statute  of  limitatious  against  the  cred- 
itor of  her  intestate,  yet,  as  soon  as  Marshall  had 
been  compelled,  as  intestate's  surety,  to  pay  the  debt, 
he  becaipe  her  creditor,  and  was  entitled  to  judgment 
against  her. 

It  is  by  the  payment  of  the  debt  of  the  principal 
that  the  surety  becomes  creditor  of  his  principal,  or 
his  representative,  by  the  express  provisions  of  the 
statutes,  and  then  his  caupe  of  action  accrues.  Code, 
sees.   3625,   3626  a;     10   Yer.,    521. 

And  in  10  Yer.,  521,  it  is  held  that  the  same 
rule  applies  as  between  co-surecies,  that  when  one  of 
the  co-sureties  has  paid  the  debt  he  may,  within  two 
years  from  that  time,  make  his  motion,  or  bring  his 
action  against  the  personal  representative  of  the  de- 
ceased co-surety  for  contribution ;  that  the  act  of  lim- 
itation begins  to  run  against  him  from  the  time  he 
paid  the  judgment,  and  not  from  the  time  the  judg- 
ment   was   rendered   against   him. 

So  it  has  been  held  by  successive  adjudications  of 
this   court — 

1.  That  although  the  administrator  of  a  principal 
in  a  note  may  defeat  the  recovery  upon  the  note  by 
the  plea  of  the  statute  of  limitations,  yet  the  exone- 
ration of  such  administrator  does  not  relieve  the  sure- 
ties of  his  intestate  from  liability.  Bank  v.  Camp- 
beU,   7   Yer.,    353. 

2.  That  although  the  administrator  of  a  deceased 
principal  debtor  by  note  may,  by  the  plea  of  the 
statute    of    limitatious,    defeat     the    creditor's    recovery 
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against  him,  yet  when  the  surety  on  such  note  is 
compelled  to  pay  the  debt,  snch  surety  then  has  a 
cause  of  action  against  such  administrator  for  the 
amount  so  paid ;  that  this  cause  of  action  commences 
in  point  of  time  and  is  founded  upon  the*  payment 
of  the  debt  by  him.  Marshall  v.  Hudson,  adm^r,  9 
Yer.,   57. 

3.  That  where  one  of  two  co-sureties  pays  a  judg- 
ment recovered  against  him,  he  may  have  his  mo- 
tion against  his  co-surety^s  executors  for  contribution 
within  two  years  from  the  time  he  paid  the  judgment^ 
although  more  than  two  years  had  elapsed  from  the 
time  of  the  rendition  of  the  judgment  against  him, 
and  as  it  appears  more  than  two  years  from  the  qual- 
ification of  the  executor  of  the  deceased  co-surety  had 
elapsed. 

The  cause  of  action  is  the  payment  of  the  judg- 
ment, and  the  statute  of  limitations  only  begins  to 
run    from    that   time.       Maxeij   v.    Carter,   10   Yer.,   621, 

In  the  case  of  Goss  v.  Gibson  et  al.,  complainant 
filed  his  bill  against  his  co-sureties  for  contribution. 
Complainant  and  defendant  were  all  co-sureties  of  one 
Marshall.  In  December,  1842,  all  the  defendants 
were  declared  bankrupts  and  discharged  from  all  their 
debts   and    liabilities. 

In  September,  1843,  judgments  were  rendered  against 
the  complainant  upon  claims  upon  which  he  and  de- 
fendants were  co-sureties  for  Marshall,  and  complain- 
ant was  compelled  to  pay  them,  and  then  filed  his 
bill  for  contribution  as  above  stated.  Defendants  in- 
sisted  that    they    were   discharged   from    all    liability    on 
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said  claims  by  their  certificate  iu  bankruptcy.  And 
so  they  were.  But  this  court  held  that  at  the  time 
of  their  discharge  in  bankruptcy  the  complainant  had 
no  debt  or  demand  against  them,  and  the  certificate 
of  discharge  in  bankruptcy  was  no.  protection  against 
complainant's  right  to  recover  (8  Hum.,  197) ;  that 
although  they  were  discharged  from  the  debt  to  the 
original  creditor,  when  complainant  paid  that  debt  as 
co-surety   his   right   of  action   accrued   against   them. 

In  Kerr  v.  Clarky  Clark  offered  Smith  as  witness, 
he  and  Smith  being  co-sureties  on  the  note  sued  on. 
Smith  was  not  sued,  and  was  discharged  in  bankruptcy 
from  all  liability  for  his  debts.  He  was  allowed  to 
testify,  over  plaintiff ^s  objection,  in  the  Circuit  Court, 
and  verdict  and  judgment  were  for  defendant,  and 
plaintiff  appealed  to  this  court.  This  court  said :  ''  It 
18  true  Smith  had  been  discharged  in  bankruptcy,  and 
as  between  himself  and  the  holder  of  the  note  he  was 
under  no  responsibility,  but  should  Clark  be  compelled 
to  pay  the  debt  as  surety,  he  will  then  have  a  right 
of  action  against  Smith  for  contribution.  Clark's  right 
of  action  would  accrue  after  the  discharge  in  bank- 
ruptcy of  Smith,  and  of  course  would  be  unaffected 
by   that   discharge.       11    Hum.,    77. 

In  these  cases-  the  defendants  were  discharged  from 
the  original  debts.  But  the  payment  of  their  co- 
surety   gave   a   cause   of  action   notwithstanding. 

Certainly  the  right  to  plead  the  statute  of  limita- 
tions, which  we  can  see  would  be  a  good  defense  to 
the     original     obligation,   can    constitute    no    higher    or 
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better  defense  against  the  action  of  the  co-surety  than 
the   actual   discharge   from   such   original   debt. 

The  surety's  right,  who  has  paid  the  debt  of  his 
co-surety,  to  recover,  therefore,  does  not  depend  upon 
the  payment  of  a  debt  which  they  were  jointly  bound 
to  pay  at  the  time  the  payment  was  made,  but  upon 
the  fact  of  their  being  co-sureties  in  the  obligation 
which  one  has  been  obliged  to  pay;  and  when  he 
has  paid  it,  and  not  before,  he  has  a  cause  of  action. 
Before  judgment  or  payment,  one  co-surety  has  no 
right  of  action  against  the  other;  afterwards  he  has, 
by  the  express  terms  of  the  statutes  and  the  repeated 
adjudications  of  this  court.  Up  to  such  event  they 
both  stand,  as  to  each  other,  upon  a  plane  of  perfect 
equality.  Their  creditor  may  sue  either  or  both,  at 
his  option.  They  cannot  dictate  to  him,  and  if  he 
sues  one  and  obtains  satisfaction  out  of  him,  only  then 
such   surety    has   his   remedy   against   his   co-sureties. 

In  3  Pars,  on  Con.,  91,  it  is  said:  -^If  a  surety 
pays  for  his  principal,  the  statute  begins  to  run  from 
his  first  payment  for  his  principal,  but  as  to  his  claim 
on  a  co-surety  for  contribution,  it  does  not  begin  only 
when  he  begins  to  pay,  but  only  when  his  payments 
amount  to  more  than  his  share.''  And,  again:  ^'The 
contract  upon  which  the  assumpsit  is  founded,  dates 
fj'om  the  time  when  the  relation  of  co-security  or  co^ 
obligor  i^  entered  into,  although  the  caiise  of  action 
doeri  not  arise  until  the  payment.  Hence  d.e  dis- 
charge of  one  of  the  joint  debtors,  by  whatever  cause, 
from  his  direct  liability  to  the  creditor,  does  not  re- 
lieve   him    in    law,   any    more   than    in  equity,    from    his 
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oMigation  to  indemnify  such  of  the  remaining  joint 
debtors  as  have  borne  more  than  their  original  pro- 
portion   of  the   debt."       1    Pars,   on    Con.,   35,   36. 

"A  party  acquires  a  right  to  contribution  as  soon 
as  he  pays  more  than  his  share,  but  not  until  then, 
consequently  the  statute  of  limitations  does  not  begin 
to   run    until    then."       Ibid,   36. 

The  judgment  of  the  Circuit  Judge  dismissing  the 
plaintiff's  action,  is  erroneous,  and  is  reversed,  and  the 
plaintiff  is  entitled  here  to  judgment  for  one-third 
of  the  judgment  and  interest  and  costs  recovered  off 
him. 


PiTsiR  Miller  v.   Knight. 

1.  Principal  and  Surety.  When  affreement  for  dday  will  discharge  surety. 
The  taking  of  a  deed  of  trust  by  the  holder  of  a  note,  prima  fcLcie^  is 
an  additional  or  collateral  security,  and  does  not  prevent  the  holder 
of  the  note  from  suing  both  the  principal  and  surety,  and,  therefore, 
does  not  operate  to  discharge  the  surety,  although  taken  without  the 
consent  of  the  surety,  unless  it  is  otherwise  expressly  agreed. 

Ca«e«  cited:  Hill  v.  Bostick,  10  Yer.,  410;  Decherd  r.  Blanton,  3  Sneed, 
^      376 ;  Lea  v.  Dozier,  10  Hum.,  447. 
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2.  Same.  The  surety  called  on  the  holder  and  urged  him  to  avail  him- 
self of  the  benefits  of  a  deed  of  trast,  and  file  the  claim ;  the  holder 
replied  that  the  Hurety  need  not  trouble  himself  about  the  note,  that 
he  had  it  secured.  Afterward,  the  principal  to  the  note  became  in- 
solvent, and  the  holder  brought  suits  on  the  note  against  the  surety, 
who  filed  hiH  bill  and  prayed  to  be  discharged :  Held,  that  the  surety 
was  not  discharged  on  this  state  of  facts. 


FBOM    HARDEMAN. 


Appeal  from  the  Chancery  Court.  Jas.  Fentress, 
Chancellor. 

Fentress,   Stephens  &  Smith   for  complainant. 

Wood   &   McNeal   for   defendant. 

Freeman,   J.,   delivered   the   opinion   of  the  court. 

Complainant  was  surety  on  a  note  for  two  thousand 
dollars,  given  by  A.  Moore  &  Co.,  L.  L.  Warr,  and 
H.  P.  Rogers  to  L.  T.  Knight,  dated  January,  1866, 
due  twelve  months  after  date.  He  files  this  bill,  claim- 
ing to  be  discharged  from  liability  on  two  grounds: 
1st.  That  Knight  had  made  a  binding  agreement  for 
delay  for  twelve  months  from  the  4th  day  of  July, 
1866,  in  consideration  of  deed  of  trust  made  by  Warr 
and  Rogers,  conveying  an  amount  of  property  estimated 
at  $10,000  to  one  Grant,  to  secure  this  and  other 
debts  in  said  deed  mentioned,  said  agreement  being 
without  the  knowledge  or  consent  of  complainant. 
2d.  That  A.  Moore,  one  of  the  makers  of  the  note, 
had    made   a  deed    of  trust   of    his  individual   and    firm 


APRIL  TERM,  1874.  12& 


Miller  v.  Knight. 


property,  the  proceeds  of  the  first  to  be  applied  to 
the  payment  of  his  Individual  debts,  of  the  second  to 
pay  his  firm  debts :  that  complainant  had  called  on 
Knight,  and  suggested  that  he  file  his  claim  with  the 
trustee  in  this  deed  of  trust,  and  accept  the  provisions 
of  the  trust,  but  that  Knight  told  him  that  he  need 
not  be  uneasy,  that  he  had  the  note  just  where  he 
wanted  it,  and  perfectly  secured,  so  that  Miller  would 
not  be  troubled  with  it.  He  charges  that  he  insisted 
on  Knight's  accepting  the  benefits  of  this  trust,  which 
he  failed  and  refused  to  do,  with  wj^ich  conduct,  com- 
plainant  says,    he    was   not   satisfied. 

It  further  appears  that  the  principals  in  the  note 
have  become  insolvent,  and  complainant  has  been  sued 
on  the  note,  and  this  bill  seeks  an  injunction  against 
the   prosecution    of  that   suit. 

On  the  first  question  we  need  only  say,  that  after 
full  argument  and  careful  investigation  of  the  question 
at  Nashville  during  last  term  of  this  court,  we  held, 
"that  taking  a  deed  of  trust  such  as  the  one  before 
U8  did  not  discharge  the  surety;  that  it  was  not  a 
8U!4pension  of  the  debt,  because  not  so  expressly  agreed 
nor  necessarily  implied  from  the  terms  of  the  deed : 
10  Hum.,    447. 

In  the  language  of  the  Supreme  Court  of  the 
United  States,  in  United  States  v.  Hodge,  6  Har.  R.^ 
79:  ^^  Prima  facie  such  an  instrument  is  an  additional 
or  collateral  security,  and  leaves  the  existing  remedies 
of  the  creditor  against  both  principal  and  surety  in- 
tact."      In    addition,  that   it  was   for   the   benefit  of  the 

surety,   as    he    would,    on    payment   of  the   debt,    be    en- 
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tifled   to   the   benefit  of  the  security  thus  taken   by  way 
of  suhatitiiHon. 

The  case  of  Hilt  v.  Boslick,  10  Yer.,  410,  is  not 
in  conflict  with  this  view,  as  what  is  called  in  the 
syllabus  of  the  case  an  additional  security,  wa^,  in  fact, 
a  new  note,  having  four  months  to  run,  made  by  the 
principal.  This  is  a  very  different  case  from  the  one 
in  this  record.  We  are  satiBfled  with  the  rule  laid 
down,  and  adhere  to  it. 

As  to  the  second  question,  the  rule  is  correctly  laid 
down  in  American  Leading  Cases,  vol.  2,  edition  of 
1871,  as  follows:  "A  promise  to  look  solely  to  the 
debtor,  or  a  promise  to  proceed  forthwith  against  him, 
is,  when  standing  alone,  nudum  pactum,  and  can  have 
no  eftect  on  the  obligation  of  the  surety ;  and  this  is 
equally  true  of  an  allegation  that  the  debt  has  beeo 
paid,  and  the  surety  will  have  no  further  trouble. 
When,  however,  the  surety  is  induced  by  such  an  i\s- 
surance  to  surrender  the  seciirilies  which  he  has  re- 
ceived from  the  principal,  or  to  forego  any  means  of 
indemnity,  or  protection  from,  an  estoppel  will  arise  to 
*^e   extent   of   the   resulting   loss. 

Such  was  the  ease  of  Carpenter  v.  IGng,  9  Met,, 
II,  where  the  surety  had  relinquished  a  security  held 
f  him  on  being  told  by  the  creditor  that  the  debt 
id  been  paid,  although,  in  fact,  it  had  not  been  paid 
1   full. 

The  principle  on  which  representations  such  as  are 
leged  in  the  bill,  or  such  as  are  cited  above,  releases 
le  surety  is  that  of  estoppel,  where  there  must  be 
an   admission   or    statement    inconsistent    with    the   as- 
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sertion  of  the  right  claimed,  an  action  of  the  other 
party  upon  such  statement  or  admission,  and  injury  as 
the   result   of  such  action."       3  Sneed,   376. 

The  allegations  of  the  bill,  that  Knight  told  Miller 
that  he  had  the  note  secured,  and  complainant  would 
never  be  troubled  about  it,  would  not,  under  the  above 
rules,  be  sufficient  to  release  the  surety,  even  if  proven 
definitely,  as  no  injury  is  shown  to  have  resulted  from 
the  statement,  no  security  given  up,  nor  any  means 
of  indemnity  or  protection  foregone  in  reliance  on  the 
fact  charged. 

We  need  not  examine  the  evidence  in  detail,  as  it 
could  not  do  more  than  prove  the  allegations  of  the 
bill. 

The  decree  of  the  Chancellor  dismissing  the  bill  is 
affirmed,  and  a  reference  to  the  clerk  to  ascertain  the 
value  of  gold  when  the  note  fell  due,  for  which  pur- 
pose, if  desired,  the  case  can  be  remanded.  Costs  to 
be  paid    by   the   complainant. 
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Titus  v.  The  State. 

1.  Criminal  Law.    Bape.    It  is  competent  to  prove  the  prosecutrix  to 

have  been  a  common  prostitute. 

2.  Same.    And  the  prosecutrix  may  be  asked,  and  must  answer,  whether 

she  had  cohabited  with  any  other  person  beside  the  defendant  about, 
or  shortly  before,  the  time  of  the  alleged  offense  by  defendant  upon 
her,  as  an  element  which  should  be  weighed  by  the  jury  for  what  it 
is  worth,  on  the  question  of  force  or  consent. 

8.  Evidence.  Where  the  object  is  to  contradict  the  witness,  her  examina- 
tion by  the  justice  on  the  preliminary  trial,  identified  by  him  as  the 
testimony,  and  proved  to  have  been  signed  by  him  for  the  witness,  at 
her  request,  she  being  unable  to  write,  is  competent  evidence,  whether 
it  is  shown  to  her  or  read  over  to  her  at  the  tiiue  it  is  offered  aa 
evidence  or  not.  The  rule  as  to  proof  of  letters  written  by  the  witness 
has  no  application  in  this  case. 

Cases  cited:  Beid  v.  Williams,  5  Sneed,  580;  Nelson  v.  State,  2  Swan, 
237. 


FROM   LAUDERDALE. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flippin^ 
Jadge. 

Lynn   &   Oldham    for  complainant. 

Attorney-General   Heiskell   for   the   State. 

Freeman,  J.,  delivered   the  opinion   of  the   court. 

Titus  was  indicted  in  the  Circuit  Court  of  Lauder- 
dale county  for  a  rape  on  Caroline  Kirkpatrick.  He 
was  convicted  and  sentenced  to  thirty  years  imprison- 
ment  in    the   penitentiary. 
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The  proof  shows  the  prosecutrix,  Caroline  Kirk- 
patrick,  to  have  been  a  common  prostitute,  evidently 
of  the   coarser  grade   of  her   class. 

On  the  trial  the  counsel  for  the  defense  asked  the 
prosecutrix  "  whether  or  not  she  had  had  sexual  inter- 
course with  any  other  persons  besides  the  defendant 
about  or  shortly  before  the  time  of  the  alleged  offense 
by  defendant  upon  her/'  The  counsel  also  proposed 
to  prove  by  said  witness  that  at,  and  about,  and  shortly 
before  the  alleged  offense,  she,  the  prosecutrix,  had  had 
frequent  sexual  intercourse  with  various  and  divers 
men,  both  of  which  propositions  were  overruled  by  the 
court.       This   was   error. 

The  testimony  was  competent  to  go  to  the  jury,  as 
furnishing  an  element  tending  to  show,  or,  at  any  rate, 
which  should  have  been  fairly  left  to  the  jury  to  be 
weighed  for  what  it  was  deemed  worth,  on  the  ques* 
tion  of  whether  the  intercourse  had  been  forcible  and 
against  her  will,  or  had  been  by  her  consent  to  the 
act. 

The  rules  which  have  been  established  with  refer- 
ence to  the  admissibility  of  testimony  to  prove  the 
facts  at  issue  between  the  parties  have  been  well  said 
to  be  '^  founded  in  the  philosophy  of  nature,  in  the 
truths  of  history,  and  in  the  experience  of  common 
life'':    1    Greenl.   on    Evidence,   sec.    584. 

It  would  be  absurd,  and  shock  our  sense  of  truth, 
for  any  man  to  affirm  that  there  was  not  a  much 
greater  probability  in  favor  of  the  proposition  that  a 
common  prostitute  had  yielded  her  assent  to  sexual 
intercourse   than    in    the   case   of   the   virgin   of   uncon- 
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taminated  purity.  All  will  readily  assent  to  the  propo- 
sition that  she  who  followed  prostitution  as  a  trade 
would  not  be  so  likely  to  depart  from  her  degraded 
habit,  and  redist  an  offer  for  indulgence  of  illicit  vice, 
as  would  the  woman  of  perfect  purity,  whose  every 
instinct  would  prompt  her  to  revolt  at  the  thought  of 
such  a  liberty.  Yet  the  principle  which  would  ex- 
clude the  testimony  offered  must  necessarily  be  based 
on  the  idea,  either  that  no  such  difference  exists,  or 
that  this  element,  on  which  every  one  would  necessa- 
rily rely  in  the  formation  of  an  opinion  on  the  ques- 
tion of  consent  as  of  great  weight,  shall  be  disre- 
garded in  such  an  investigation  in  court,  where  the 
highest  object  should  be  the  ascertainment  of  truth,  by 
all  means  fairly  tending  to  its  development.  We  are 
aware  there  has  been  much  conflict  on  this  question, 
both  in  decisions  and  elementary  writers,  but  after 
careful  reflection  we  think  the  rule  most  conducive  to 
the  attainment  of  truth  in  such  cases  is,  to  allow  the 
question  to  be  asked  and  answered  by  the  witness. 
In  this  we  agree  with  and  adopt,  in  addition  to  what 
we  have  said  above,  the  language  of  Mr.  Justice 
Cowan,  in  the  case  of  the  People  v.  Abbott,  19  Wend. 
B.,  195,  that  '^any  fact  tending  to  the  inference  that 
there  was  not  the  utmost  reluctance,  and  the  utmost 
resistance,  is  always  received,  not  as  conclusive,  but 
as  throwing  distrust  upon  the  assumption  that  there 
was  a  real  absence  of  assent.  A  mixed  case  will  not 
do,  the  connection  must  be  absolutely  against  the  will, 
and  are  we  to  be  told  that  previous  prostitution  shall 
not   make   one    among    those   circumstances   which    raise 
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a  doubt  of  assent;  that  the  triers  should  be  advised 
to  make  no  distinction  in  their  minds  between  the 
virgin  and  a  tenant  of  the  stew;  between  one  who 
would  prefer  death  to  pollution,  and  another  who,  in- 
cited by  lust  and  lucre,  daily  offers  her  person  to  the 
indiscriminate  embraces  of  the  other  sex  ?  And  how  ^ 
is  the  latter  case  to  be  made  out?  How  more 
directly  and  satisfactorily  than  by  an  examination  of 
the    prosecutrix   herself." 

We  deem  this  reasoning  unanswerable  on  the  ques- 
tion. We  may  add,  that  while  the  cases  generally 
agree  that  you  may  prove  the  prosecutrix  to  be  a 
common  prostitute,  and  we  think  the  argument  of  Mr. 
Justice  Cowan  in  the  above  cases  eminently  sound, 
that  to  admit  proof  of  the  fact,  or  of  general  reputa- 
tion, to  prove  the  fact  of  being  a  prostitute,  and  at 
the  same  time  refuse  to  allow  proof  of  the  facts  that 
show  her  to  be  such,  is,  to  say  the  least  of  it,  not 
reconcilable   with   sound   logic. 

The  only  other  ground  on  which  it  might  have 
been  urged  that  the  witness  was  not  bound  to  answer 
18  the  one  formerly  considered  doubtful,  and  so  sug- 
gested to  be  by  McKiuney,  Judge,  in  Reid  v.  WilliamSy 
5  Sneed,  680,  as  to  whether  a  witness  can  be  com- 
pelled to  answer  a  question  to  his  own  disgrace.  The 
modern  authorities  settle  the  question  that  a  witness 
can  claim  no  such  privilege,  in  accordance  with  what 
was  the  view  of  Mr.  Starkie,  in  his  work  on  evidence, 
186-87,  though  the  question  had  not  been  definitely 
settled  at  that  time  by  adjudication  :  See  later  author- 
ities   in    note    to    Shar wood's    Starkie,    p.    1871.       The 
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witness,  however,  did  not  claim  to  be  exempted  from 
answering  in  this  case,  therefore  this  ground  of  ob- 
jection   need   not   be   further   considered. 

We  held  in  accordance  with  the  views  expressed  in 
this  opinion  on  the  main  question,  in  at  least  one  case, 
at  Knoxville,  at  December  Special  Term,  where  the 
action  was  by  the  female  for  seduction.  The  principle 
as  to  admissibility  of  testimony  is  the  same  as  in  this 
case. 

Another  objection  is  presented  to  the  action  of  the 
Circuit  Court  on  the  trial  in  this  case.  It  was  pro- 
posed to  prove  a  contradiction  between  the  statements 
made  by  the  witness  on  her  examination  in  court 
and  her  examination  before  the  committing  magistrate 
on  the  trial  before  him.  To  do  this  the  ex- 
amination, as  taken  by  the  justice  of  the  peace, 
was  tendered  and  identified  by  him  as  the  testimony, 
and  that  he  signed  it  for  her  at  her  request,  she 
being  unable  to  write,  we  presume.  This  was  ruled 
out  by  the  judge,  on  the  ground  that  it  was  not 
shown  to  or  read  over  by  the  prosecutrix,  as  we  under- 
stand it,  at  the  time  offered.  We  hold  that  in  this 
there    was   error. 

We  do  not  think  the  rule  applicable  to  the  proof 
of  letters  written  by  the  witness  has  any  application 
to  this  case.  There  the  letter  must  be  shown  to  the 
witueas,  and  he  permitted  to  examine  it.  This,  how- 
ever, is  for  the  purpose  of  identification,  and  that  he 
may  have  his  attention  called  to  the  particular  letter, 
and   thus   his     memory   refreshed. 

This   rule   is   one   applicable   in   practice   to   the   case 
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where  the  contents  of  the  letter  are  to  be  put  iij 
evidence  in  proof  of  the  facte  therein  contained.  But 
here  the  only  object  is  to  show  a  contradiction  to  affect 
the  credit  of  the  witness,  not  to  show  that  the  facts 
stated  in  the  paper  are  true.  The.  law  requires  that 
the  magistrate  shall  take  down  the  testimony.  It  is 
a  sworn  statement  made  by  her  in  the  same  case,  on 
sound  principle ;  it  is  the  best  evidence  of  what  she 
did  say,  as  being  written  down  by  an  officer  in  the 
performance  of  his  duty,  and  assented  t^o  by  her  at 
the  time.  If  you  can,  as  is  the  settled  rule,  not  only 
show  that  a  witness  has  sworn  differently  at  another 
time,  but  has  even  made  different  statements,  not  under 
oath,  by  calling  his  attention  to  the  person  and  time, 
or  place,  for  the  purpose  of  contradiction,  it .  certainly 
ought  to  be  admissible  to  introduce  a  higher. class  of 
evidence,  to- wit:    a  writing   to   show   such    contradiction. 

We  need  not  discuss  this  question,  however,  or  ex- 
amine the  ground  of  contra  views  expressed  by  de- 
cisions, as  our  own  court  has  settled  the  question  in 
&vor  of  the  view  we  have  expressed  in  the  case  of 
Nelson  v.  77ie  State,  2  Swan,  237.  The  rule  there 
laid   down    we    think   sound,  and   adhere   to    it. 

Without  expressing  any  opinion  in  the  facts  of  the 
case,  it  suffices  to  say  that  for  the  errors  pointed  out 
the  case  must  be  reversed  and  remanded  for  a  new 
trial. 
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The  State  v.  Ed.  Becton  et  al. 

1.  Criminal  Law.    Robbery.    Evidence.    Where  a^ witness,  upon  the  ques- 

tioD  of  the  defendant's  identity,  in  order  to  make  bis  recognition  of 
him  more  explicit,  details  facts  and  circamstances  under  which  he 
saw  defendant,  calculated  to  prove  a  separate  nubfltantive  felony  from 
the  one  charged  in  the  indictment,  such  evidence  is  competent,  the 
answer  being  brought  out  by  defendant's  counsel  on  cross-examina- 
tion. 

2.  Same.     Prwdice.    Charge  of  court.     It  is  not  always  error,  under  the  act 

of  1873,  concerning  written  charges,  for  the  court,  in  ruling  on  ques- 
tions of  evidence  during  the  trial,  to  state  verbally  to  the  jury  quali- 
fications of  such  testimony  and  his  reasons. 

3.  Same.     Commute  capital  offenses  to  imprisonment.    Sec.  5257,  providing 

that  the  punishment  for  capital  offenses  may  be  commuted,  applies  as 
well  to  crimes  made  capital  offenses  after  the  act  as  before.  In  oihet 
words,  that  this  finding,  involving  the  life  of  the  defendant,  should 
not  be  left  to  the  whim,  caprice  or  prejudices  of  a  jury,  but  should  be 
bafled  on  the  facts  of  the  case;  and  the  principles  on  which  this  find- 
ing should  be  based  ought  to  be  explained  to  the  jury,  so  that  they 
might  act  intelligently  in  the  performance  of  the  duty  impoRed  by  the 
statute,  of  settling  the  question  whether  the  death  penalty  should  be 
inflicted,  or  whether  the  circumstances  and  facts  of  the  case,  in  view  of 
the  spirit  of  the  law,  demanded  a  less  severe  punishment,  and  the  jury 
must  be  held  to  be  limited  by  the  provisions  of  the  statute  to  the 
commutation  therein  expressed ;  but  while  this  is  the  duty  of  the 
court,  such  failure  so  to  charge  cannot  be  assigned  as  error,  when  the 
prisoner's  counsel  has  failed  to  request  an  additional  charge. 

Code  cited :    Sees.  5257,  5259. 


FROM    SHELBY. 


Appeal   from   the   Criminal   Couri.       Jno.   R.   Flip- 
pin,   Judge. 

Attorney-General  Heiskell  for  the   State. 
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Moss  &  Jones  for  defendant. 

Freeman,   J.,   delivered   the   opinion   of  the  court. 

Defendants  were  indicted  and  convicted  in  the  Crim- 
inal Court  of  Memphis  for  the  offense  of  robbing  from 
the  persom.  The  jury  returned  a  verdict  simply  of 
guilty  as  charged,  and  the  Judge  proceeded  to  pro- 
nounce sentence  of  death,  from  which  there  is  an  ap- 
peal  to   this   court. 

The  sentence  and  finding  on  which  it  is  based  is 
under  the  act  of  1865,  ch.  5,  sec.  6,  providing  that 
"whoever  shall  feloniously  rob  another,  or  steal  from 
his  person,  shall,  ou  conviction  thereof,  suffer  death  by 
hanging:  provided,  the  jury  before  whom  the  offender 
is  tried  and  convicted  may,  if  they  think  proper,  com- 
mute the  punishment  to  imprisonment  in  the  peniten- 
tiary for  a  period  of  not  less  than  ten  nor  more  than 
twenty-one   years." 

The  substantial  facts  of  the  case  are  as  follows, 
from  the  statements  of  McBride,  the  party  robbed : 
On  Christmas  morning,  between  7  and  8  o'clock,  as 
he  was  on  his  way  to  the  city  of  Memphis,  about 
half  a  mile  from  where  he  had  crossed  Wolf  River 
ferry,  and  not  more  than  perhaps  a  mile  from  the 
limits  of  the  city,  probably  he  met  defendants,  with 
three  other  parties.  Two  of  the  parties  were  armed 
with  guns,  one  having  a  double-barrel  shot-gun.  One 
of  the  party  said  halt,  as  witness  rode  up,  and  asked 
if  he  had  any  money.  He  replied,  very  little.  The 
parties  crowded  up  around  him  in  a  boisterous  man- 
ner, evidently  being   under  the  influence  of  liquor,  and 


■ 


140  JACKSON: 


The  State  v,  Becton. 


<( 


on  a  Christmas  drunk/'  it  being  Christmas  day. 
One  of  them  caught  witness  by  the  collar  and  choked 
him^  and  another  held  a  gun^  cocked,  to  his  head^ 
while  another  took  his  pocket-book,  containing  money 
to  the  amount  of  one  dollar  and  forty  cents  in  frao^ 
tional  currency.  Becton,  one  of  the  defendants,  re- 
marked, while  holding  the  gun  pointed  at  witness's 
head,  "I  believe  I  will  shoot  him  anyhow,*'  and  as 
witness  started  off,  leveled  his  gun  at  him.  Some  of 
the  party  knocked  the  gun  up,  saying,  "don't  shoot 
him,  we  have  got  his  money,"  the  gun  going  off 
when  knocked  up,  but  doing  no  injury.  Lewis,  the 
other  defendant,  struck  the  party  with  a  brick,  pei> 
haps  as  he  started  off.  McBride  then  went  on  to 
the  city,  found  the  sheriff,  returned  to  Chelsea,  or 
north  Memphis,  near  where  the  robbery  took  place, 
found  the  defendants  in  a  drunken,  riotous  crowd,  and 
arrested    them. 

Several  errors  are  assigned,  which  we  proceed  to 
notice  so  far  as  they  present  any  matters  deemed  ma- 
terial   to    the   decision    of  the   case. 

First,  it  is  alleged  there  was  error  in  admitting 
certain  testimony  of  one  Groves,  and  in  remarks  made 
by  the  court  to  the  jury  on  the  question  of  excluding 
or  permitting  the  same  to  go  to  them  for  considera- 
tion. Groves  proved  on  examination,  in  chief,  that 
he  knew  defendants,  and  met  them  not  far  from  the 
place  of  the  robbery  that  morning;  that  when  he  saw 
them  they  were  engaged  in  a  quarrel  with  another 
man  unknown  to  him.  On  cross-examination,  in  answer 
to  questions  of  defendant's  counsel  in  an  effort  to  show 
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he  was  mistaken  as  to  identity  of  prisoners,  he  said 
he  was  certain  it  was  Becton  and  Lewis,  as  he  had 
known  them  for  several  years,  and  then  adds:  "When 
I  saw  them  quarreling  with  the  strange  man,  I  rode 
up  and  told  Becton,  who  had  his  gun  drawn  on  him, 
to  let  him  alone  and  not  hurt  him.''  Defendants^ 
counsel  then  asked  the  court  to  exclude  from  the  jury 
what  the  witness  had  said  in  regard  to  the  defendants 
having  another  difficulty  with  other  parties,  which  the 
court  refused  to  do,  but  went  on  to  explain  to  the 
jury  the  purpose  of  admitting  the  testimony,  and  on 
what   view   it   was   competent. 

As  to  the  competency  of  the  testimony  objected  to, 
we  cannot  see  clearly  that  it  was  incompetent,  as  it 
did  not  show  the  existence  of  another  crime,  tending 
to  lead  to  the  conclusion  that  the  defendants  were 
guilty  of  the  one  with  which  they  were  charged,  but 
only  the  circumstances  under  which  the  party  saw 
them,  and  the  facts  that  called  his  attention  specially 
to  them,  and  thus  were  legitimate  on  the  question  of 
his  accuracy  in  asserting  the  identity  of  the  defend- 
ants. It  is  not  even  shown  that  the  act  was  crimi- 
nal. It  might  have  been  innocent,  as  in  self-defense, 
or  it  might  have  been,  so  far  as  we  can  see  from 
what  is  belbre  us,  without  any  purpose  to  injure. 
However,  be  that  as  it  may,  the  facts  were  brought 
out  by  defendants'  counsel  on  cross-examination,  and 
being  thus  presented  by  themselves,  cannot  be  objected 
to  or  assigned  as  error.  This  is  on  the  well-settled 
rule  that  a  party  cannot  be  permitted  to  ask  a  ques- 
tion,   taking   the   chance   of  getting    an   answer   for    his 


142  JACKSON: 


The  State  v.  Becton. 


benefit,  and  when  he  finds  it  against  him,  object  to 
the  matter  thus  brought  out.  He  cannot  thus  expe- 
riment with  a  court.  It  is  true,  if  it  appeared  that 
the  question  put  to  the  witness  had  not  tended  to 
bring  out  the  objectionable  facts,  and  the  witness's 
answer  had  not  been  a  response  to  the  question  put, 
then  the  rule  would  not  apply.  But  nothing  of  this 
kind  appears,  nor  is  the  request  for  exclusion  of  the 
testimony  based  on  such  ground.  There  was  no  error, 
then  in  admitting  this  testimony,  or  in  refusing  to 
withdraw   it   from    the  jury. 

But  the  court,  in  ruling  on  this  question,  went  on 
to  say  to  the  jury  that  "  what  witness  had  said  could 
not,  and  should  not,  be  looked  to  by  them  for  th« 
pur|X)8e  of  showing  the  prisoners  guilty  of  the  crime 
for  which  they  were  on  trial,  nor  any  bearing  what- 
ever that  way,  but  the  fact  of  Groves  having  seen 
them  under  the  circumstances  testified  to  might  be 
looked  to  as  showing  the  opportunity  of  witness  to 
see  them,  and  that  it  was  not  a  mere  casual  glanoe, 
but  a  fixed  and  attentive  scrutiny,  and  for  no  other 
purpose  whatever;  that,  as  a  general  rule  of  law  ap- 
plying to  this  case,  a  person  cannot  be  proven  guilty 
of  one  crime  by  showing  he  had  committed  another/' 
It  is  now  assigned  as  error,  that  this  was  in  viola- 
tion of  the  act  of  1873,  as  being  a  verbal  charge  to 
the  jury. 

We  have  not  been  able  to  assent  to  this  view  of 
the  question  in  this  case.  While  we  do  not  say 
there  might  not  be  a  case  where  verbal  instructions, 
given   to   a  jury  during   the  trial,   would   not   be  a  vio- 
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lation  of  the  spirit  of  the  statute^  and  cause  for  ro- 
versal,  vet  we  do  not  think  this  such  a  case.  The 
testimony  was  brought  out  by  counsel  of  the  defend- 
ants, and  as  such,  competent  to  be  considered  by  the 
jury.  The  fact  that  the  Judge  limited  its  application 
for  the  benefit  of  the  defendant?,  and  stated  the  ground 
and  purposes  for  which  it  was  admissible,  cannot  be 
held  such  error  as  should  reverse  a  case.  This  would 
be  to  trammel  the  free  discussion  of  grounds  of  ad- 
mission of  testimony  as  between  the  counsel  and  court^ 
preventing  a  statement  of  the  reasons  for  the  action 
of  the  court  to  an  extent  unwarrantable  and  unneces- 
sary. On  such  a  question  the  Judge  may  well  state 
the  grounds  on  which  he  deems  the  testimony  compe- 
tent, and  the  purposes  for  which  it  is  admitted,  a!»d 
thus  give  counsel  the  means  of  combating  his  conclu* 
sion,  either  '  then  or  in  argument  of  the  case,  and 
asking  the  exclusion  of  the  objectionable  testimony  be- 
fore the  jury  retires,  or  in  the  charge  of  the  Judge 
to  them.       We   do   not   think    this   error. 

The  only  other  question  which  we  deem  proper  to 
notice  is,  that  the  Judge  failed  to  instruct  the  jury 
that  they  might  commute  the  punishment  to  impris- 
onment for  life,  this  being  a  capital  case.  Sec.  5267 
of  the  Code  provides:  "The  court  may  also,  when 
any  person  is  convicted  of  a  capital  offense,  and  the 
jury  who  convicted  him  state  in  their  verdict  that 
they  are  of  the  opinion  that  there  are  mitigating  cir- 
cunistances  in  the  case,  commute  the  punishment  irora 
death  to  imprisonment  for  life  in  the  penitentiary.'* 
We  think    it  beyond  question   that  if  there  is   nothing 
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in    the    act  of    1865^    under    which     this    conviction    is 
had,    which    contravenes    this   section,   it    must    apply   to 
this   case,  as  its    language   is   general  and    applies  to  all 
capital    cases   of  which    a    party    may    be   convicted,   and 
cannot   be   held    to  apply  only  to   such   offenses  as  were 
then    capital.       The    reason    and    policy    of    the    enact- 
ment  is   equally   applicable   to   capital   cases,    whether  so 
at     the     time     or     made    so     by    subsequent    enactment. 
The    principle     on    which    the    provision     rests    is,   that 
there    may    be    in    the    same    offense    circumstances    of 
more    or    less    aggravation    or    mitigation,   which    would 
forbid  the  death    penalty,   and   yet  demand  a  very  high 
degree   of    punishment.       In    all     such    cases    the    jury 
should   be    instructed    by    the   court    as   to    their   discre- 
tion, or,  rather,  their  duty,   and,  in   addition,  should   be 
instructed    by  the  court   that  they   should    look   into   the 
facts   of  the  case,  and   see   if  such   circumstances  as   in- 
dicated   appeared,    and    if  so,    should   find   them,  and    so 
return    their   verdict.       In    other   words,   that    this    find- 
ing,   involving    the     life   of    the   defendant,   should     not 
bii    left   to    the    whim,    caprice    or    prejudices   of  a  jury, 
but    should    be    based    on    the    facts    of    the    case,    and 
the    principles   on    which    this    finding    should    be   bssed 
ought   to  be  explained    to  the  jury,  so  that  they   might 
act    intelligently    in    the    performance   of   the   duty    im- 
posed  by    the   statute,   of  settling    the   question    whether 
the   death    penalty    should    be    inflicted,    or    whether    the 
circumstances    and    facts    of    the    case,    in    view   of    the 
spirit   of  the   law,   demanded   a   less   severe   punishment. 
The    question,   then,   is    presented,    does    the    act    of 
1865,   by   its   terms,   and   fair    construction,   exclude   the 
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operation  of  this  general  provision  of  law  as  to  cap- 
ital cases.  We  think  it  does.  The  general  or  first 
clause  provides  that  the  person  convicted  shall  suffer 
death  by  hanging;  the  proviso  is  for  commutation,  if 
the  jury  think  proper,  to  confinement  in  the  peniten- 
tiary for  a  specified  period,  to- wit:  from  ten  to  twenty- 
one  years.  The  Legislature  had,  in  express  terms, 
fixed  the  penalty  in  cases  where  the  jury  deem  it 
proper  to  commute  the  punishment — in  plain  language 
has  said,  the  jury  must  either  hang  or  confine  in  the 
penitentiary  for  the  period  specified.  If  it  had  been 
intended  to  allow  other  variations  from  the  rule  pre- 
scribed, it  would  have  been  easy  to  have  added  the 
proper  terms  to  express  the  purpose.  The  expression 
of  the  one  thing  in  clear  terms  must  be  held  to  ex- 
clude the  other.  The  jury,  then,  must  be  held  to  be 
limited  by  the  provisions  of  the  statute  to  the  com- 
mutation  therein    expressed. 

We  deem  it  proper  to  say,  that  in  view  of  the 
very  severe  penalty  imposed  by  this  act  of  1865  for 
the  offense  under  consideration,  and  also,  in  the  same 
act,  for  stealing  a  horse,  mule  or  ass,  and  from  a 
fair  construction  of  the  purpose  of  the  Legislature  in 
thus  making  the  penalties  so  severe,  it  is  the  duty  of 
the  judges  to  carefully  instruct  juries  as  to  this  duty 
in  respect  to  commuting  the  punishment  to  be  in- 
flicted. It  was  the  purpose  of  these  statutes  to  inflict 
the  death  penalty,  it  is  true,  for  the  offense;  but  it 
is  equally  the  purpose  that,  in  a  proper  case,  the  jury 
may,  or  rather  shall,  commute  to  the  less  severe  pen- 
alty prescribed.  The  infliction  of  the  death  penalty, 
10— VOL.  7. 
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or  of  the  lesser  one^  should  depend  upon  the  aggra- 
vated character  of  the  offense  lu  the  one  case,  or  oo 
circumstances  of  less  aggravation  in  the  other,  and 
certainly  cannot  be  held  to  depend  upon  the  caprice, 
passion  or  prejudices  of  a  jury,  without  regard  to  the 
fieicts  which  may  render  it  proper  to  inflict  the  one 
penalty  or  the  other.  The  jury  should  in  every  case 
be  instructed  as  to  the  elements  proper  to  be  consid- 
ered in  deciding  upon  this  question,  without,  however, 
in  any  way  limiting  their  discretion  in  the  matter — 
only  giving  the  proper  basis  on  which  it  should  be 
exercised. 

The  Judge  in  this  case  failed  to  perform  this  duty. 
But  can  this  be  assigned  as  error,  no  request  to 
charge   further   having   been   made? 

The  act  of  1873,  providing  for  the  delivery  of 
charges  in  criminal  eases  in  writing,  by  sec.  3  pro- 
vides :  "  If  the  attorneys  on  either  side  desire  further 
instructions  given  the  jury,  they  shall  write  precisely 
what  they  desire  the  Judge  to  say  further.  In  such 
case  the  Judge  shall  reduce  his  decision  on  the  prop- 
osition to  writing,  and  also  read  the  same  to  the  jury, 
without  one  word  of  oral  comment,  it  being  intended 
to  prohibit  judges  wholly  from  making  oral  statements 
to  juries  in  any  case  involving  the  liberties  and  lives 
of  citizens." 

We  have  held  the  first  part  of  the  statute  to  be 
imperative  on  the  judge,  and  failure  to  comply,  with- 
out express  waiver,  a  ground  for  reversal.  We  do 
not  see  how  we  can  avoid  holding  this  section  to  be 
equally   imperative,    and    that   a   judge   will    not    be   in 
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«rror  in  failing  to  give  further  instructions  than  those 
given  in  writing^  when  no  request  is  made  in  com- 
pliance  with   the   express   mandate   of  the   statute. 

The  language  of  each  section  is  equally  the  man- 
date of  the  legislative  body — the  supreme  law-making 
power  in  the  State.  Within  the  scope  of  the  consti- 
tutional powers  of  that  body,  it  may  prescribe  what- 
ever rule  is  deemed  best.  All,  whether  citizens,  offi- 
cials or   courts,    must   bow   to   the   mandate. 

In  support  of  this  view,  we  «Aay  add,  that  if 
proper  instructions  were  asked  for  verbally,  and  not 
as  prescribed  by  the  statute,  the  judge,  by  the  terms 
of  the  law,  would  not  be  bound  to  give  them,  for  he 
is  only  required  to  *^  reduce  his  decision  on  the  prop- 
osition to  writing,  and  give  it  to  the  jury,  when  pre- 
cisely  what  is  required  is  written  out  and  presented 
to  him  for  sueh  decision.^^  If  this  be  true,  then 
much  less  will  he  be  in  error  for  failure  to  charge 
when  no  request,  either  written  or  verbal,  is  presented. 

This  is  conclusive  of  this  case,  as  the  other  ques- 
tions presented  in  argument  have  nothing  in  them. 
The  result   is,   that   the  judgment   must   be   affirmed. 

In  view  of  the  facts  of  this  case  and  the  extreme 
severity  of  the  penalty,  we  think  it  a  proper  case  in 
which  to  recommend  the  parties  to  the  Governor  for 
oommutatiou  of  their  sentence  from  death  to  impris- 
onrueDt  for  life,  in  accordance  with  the  provisions  of 
sec.  5259   of  the   Code. 
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Lucre,  in   error,  v.  The  State. 

Ckdonal  Law.  Evidence,  Pr(iciice,  A  prisoner  under  indictment  for 
an  offense  committed  at  the  same  time  with  the  prisoner  on  trial  may 
be  a  witness  for  defendant. 


FROM   DECATUR. 


Appeal  from  the  Circuit  Court.  G.  B.  Black^ 
Judge. 

No   brief  for  complainant. 

Attorney-General  Heiskell  for  the  State. 

McFarland,  J.,  delivered  the  opinion  of  the  court* 

The  prisoner  appeals  from  the  judgment  of  the 
Circuit  Court  of  Decatur  county  upon  a  conviction  for 
horse  stealing.  The  indictment  charges  him  with  steal- 
ng  a  horse^  the  property  of  C.  Jones.  Upon  the 
trial  the  defendant  offered  Harvey  Garrison  as  a  wit- 
ness^ by  whom  he  proposed  to  prove  important  facts 
in   his  favor. 

The  Attorney  General  objected  to  the  witness  upon 
the  ground  that  an  indictment  was  then  pending  in 
said  court  against  said  Garrison  for  stealing  a  horse, 
the  property  of  one  Healey,  and  that  the  proof  already 
introduced  established  the  fact  that  Healey's  horse  was 
stolen  at  the   same   time   that  the  prosecutor's  horse,  in 
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the  present  case^  was  stolen,  and  that  Garrison  and 
the  prisoner  were  foand  together  in  possession  of  the 
two  stolen  horses.  The  objection  was  sasfcained,  and 
the   witness  excluded.  ^ 

It  is  conceded  by  the  &.ttorney  General  that  he 
can  produce  no  direct  authority  sustaining  the  ruling 
of  the  Circuit  Judge.  He  argues,  however,  that  the 
reason  of  the  rule  which  excludes  a  person  jointly  in- 
dicted with  the  prisoner  for  the  same  offense  will 
equally  apply  to  a  case  like  the  present.  The  fact 
that  no  authority  is  produced  authorizing  the  exclusion 
of  the  witneas  except  where  they  are  jointly  indicted 
for  the  same  offense,  would  go  to  show  that  to  render 
the  witness  incompetent  it  must  appear,  not  only  that 
they  are  indicted  for  the  same  offense,  but  that  they 
are  jointly  indicted.  At  all  events  it  should  certainly 
appear  that  the  witness  and  prisoner  are  under  indict- 
ment for  the  same  offense.  This  does  not  appear  in  the 
present  case.  The  present  indictment  charges  the 
prisoner  with  stealing  the  horse  of  C.  Jones.  The 
indictment  which  it  is  said  is  pending  against  the  wit- 
ness Garrison  charges  him  with  stealing  the  horse  of 
one  Healey.  The  Judge  seems  to  have  been  of  opinion 
from  the  proof  that  has  been  introduced  in  the  case 
that  the  stealing  of  Healey's  horse  was  a  part  of  the 
same  transaction  as  the  stealing  of  the  prosecutor^s 
horse,  and  that  if  guilty,  the  prisoner  and  the  witness 
were  jointly  guilty.  But  we  know  of  no  rule  that 
would  authorize  the  judge  upon  hearing  the  evidence 
to  determine  that  the  proposed  witness  is  jointly  guilty 
of  the  offense   charged   against   the    prisoner,   and   upon 
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iAkh  gronod  ex»l<iule  him.  It  is  the  fact  that  i\m 
wilnefiB  is  iadioted  for  the  same  otfenae  that  Eendesa 
kiffi  ineompetent,  and  we  do  not  say  that  a  separate 
indictment  will  render  him  incompetent.  But  here  this 
indiotment  charges  the  prisoner  with  stealing  th/e  horse 
of  Jones.  The  separate  indictment  said  to  be  pending 
against  the  witness  does  not  charge  that  h^  m  guilty 
of  the  same  offense,  but  guilty  of  stealing  anothev 
bcMTse   from   another  owner. 

We  are  of  opinion  that  the  court  below  erred  ia 
txoluding  the  witness.  The  facts  assanied  as  tlaue 
gvottnd  of  his  honor's  action  ni%ht  be  left  to  the 
jury  in  determining  the  credit  to  be  gwen  to  tba 
wUaees. 

The  judgment  must  be  reversed  and  a  new  trial 
•warded. 
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Phillips  &  Co.  v.  The  State. 

NniSANGE.  Slaughter-house  On  pMic  road.  In  order  to  constitute  a 
slaughter-house  a  nuisance  to  the  travelers  on  a  public  road  it  must 
appear  that  a  material  obstruction  or  inconvenience  is  occasioned  ia 
the  free  and  safe  use  of  the  road,  and  not  merely  to  some  individuals 
the  smell  is  offensive. 

Code  cited :  Sec.  4833. 


FKOM    HAYWOOD. 


Appeal    from    the    Circuit    Court.       G.    B.    Black^ 
Judge. 

H.   B.   Folk   for  plaintiffs. 

Attorney- General  Heiskell  for  the  State. 

McFabland,  J.,  delivered   the  opiuion  of  the  court. 

The  plaintiffs  in  error  were  presented  and  convicted 
of  keepibg  a  slaughter-house  near  a  public  road^  and 
near  the  city  of  Brownsville,  in  such  manner  as  to 
become  a  public  nuisance.  The  proof  does  not  show 
that  the  slaughter-house  was  near  enough  to  be  offen- 
sive to  any  of  the  residents  of  the  city  or  the  county 
adjoining  while  at  their  houses.  But  there-  is  proof 
that  the  smell  was  offensive  to  some  persons  passing 
the  road,  and  that  horses  sometimes  scared  or  shied 
in   passing. 

For   the   defendants   there   is   proof  to   show    that  no 
filth   or  offal    was    permitted   to    remain,    that   the   house 
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was  ^ell  kept,  and  the  sniell  not  offensive,  or  if  at 
all,  in  a  very  slij^ht  degree.  According  to  one  wit- 
ness the  house  was  thirty  or  forty  steps  from  the  road. 
Another  witness  says  he  stepped  it  and  it  was  sixty- 
one   steps. 

Defendant's  counsel  asked  the  judge  to  instruct  the 
jury  "that  if  they  find  that  the  defendants  kept  a 
slaughter-house  for  supplying  the  market  with  fresh 
meat,  and  on  or  near  a  public  road,  so  that  the  smells 
necessarily  arising  from  the  same  were  occasionally  of- 
fensive to  some  individuals  in  passing,  this  latter  fact 
alone    would    not   constitute   a  nuisance." 

His  honor  refused  this  request,  but  in  lieu  thereof 
charged  the  jury  "  that  if  it  was  offensive  to  the  smell 
oc  sight  of  any  individuals  or  the  public  it  would  be 
a   nuisance." 

We  think  tins  was  erroneous.  It  is  not  charged 
in  the  presentment  that  anything  existed  offensive  to 
the  sight,  but  that  filth  and  offal  was  permitted  to 
remain  from  which  unhealthy  and  pernicious  exhalations 
and  vapors  arise.  That  the  smell  of  the  slaughter- 
house was  in  some  small  degree  offensive  to  one  or 
two  individuals  in  passing  would  certainly  not,  by  the 
common    law,    constitute   it   a   nuisance. 

By  the  Code,  sec.  4833,  "the  erecting,  continuing, 
or  using  any  building  or  other  place  for  the  exercise 
of  a  trade,  employment,  or  manufacture,  which,  by  oc- 
casioning noxious  exhalations,  offensive  smells,  or  other- 
wise becomes  injurious  and  dangerous  to  the  health  of 
individuals  or  the  public  is  a  nuisance,  and  may  be 
abated    accordingly." 
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It  U  clear  that  under  this  section  it  must  appear 
that  the  place  has  become  '^  injurious  and  dangerous 
to  the  health  of  individuals  or  the  public/^  and  not 
merely  that  the  smell  is  somewhat  offensive.  By  the 
next  section  it  is  enacted^  ^^so,  also^  the  causing  or 
suffering  any  offal^  filth  or  noisome  substance  to  be 
collected  or  remain  in  any  place  to  the  prejudice  of 
others     ....     is   a   nuisance.'^ 

As  applied  to  the  facts  of  this  case^  the  rights  of 
others,  that  are  alleged  to  be  prejudiced  by  the  keep- 
ing of  this  slaughter-house^  is  the  right  to  the  free 
use  of  the  public  road  passing  near  said  house,  and 
to  show  that  the  rights  of  the  public  or  individuals 
are  prejudiced,  thereby  it  ought  to  appear  that  a 
material  obstruction  or  inconvenience  was  occasioned  in 
the  free  and  safe  use  of  the  road,  and  not  merely  that 
to   some   individuals   the   smell   was   offensive. 

For  this  error  let  the  judgment  be  reversed  and  a 
new   trial   awarded. 
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CuRRBY  V.  The  State. 

1.  Gkimikal  Law.    IndictmeTU,     When  lost.     Copy  to  be  had  in  felony  caaes- 

Defendant  in  felony  cases  may  lawfully  be  put  upon  his  trial  upon 
oopy  of  indictment  copied  from  the  minutes  when  the  original  has 
been  "  lost,  destroyed,  misplaced,  or  purloined." 

2.  Same.    Where  the  Attorney  Qeneral  stated  to  the  court  that  the  indict- 

ment was  lost,  and  enquired  of  the  court  if  he  might  read  it  from  the 
minutes,  or  would  he  be  required  to  have  it  copied,  which  was  done. 
After  the  jury  was  sworn  the  defendant  objected  to  reading  the  copy 
instead  of  producing  the  original :  Held,  he  had  waived  his  right  to 
demand  the  original. 

Case  cited  :■  State  v.  Evans,  8  Hum.,  113. 

Code  cited.  Sees.  5138,  5139. 


FROM   PERRY. 


Appeal  from  the  Circuit  Court.  Elijah  Walker, 
Judge. 

No   brief  for  complaiuant. 

Attorney-General.  Heiskell  for  the  State. 

Freeman,   J.,   delivered   the   opinion   of  the  court. 

The  prisoner  was  convicted  in  the  Circuit  Court  of 
Perry  county  of  an  assault  with  intent  to  commit  a 
rape  on  Margaret  A.  Huffstedler.  The  assault  was 
made  on  the  17th  of  July,  1873.  The  prisoner  was 
sentenced  to  imprisonment  in  the  penitentiary  for  fif- 
teen years,  and  prosecuted  an  appeal  in  error  to  this 
court. 
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Th.e  first}  error  assigBed  i&  that  the  party  was  pui 
u^D  his  trial  upoQ  a  copy  of  the  indietmeDt  taken 
Irem  the  miiiate  book  on  which  it  bad  been  entered 
in  pursuaoce  of  the  Code,  sec.  5138,  requiring  all  in'^ 
diotiaents  for  felony  to  be  entered  on  the  minates,  and 
the  original  compared  with  the  entry  by  the  judge  be- 
Ibro  he  signs  the  proceedings  of  the  day.^'  See.  51 3& 
yvovideB,  '^a  copy  of  the  minutes  shall  be  as  good 
ftod  valid  aa  the  origin-als,  if  at  any  timo  the  latter 
Mie   lost,   destroyed,    misplaced,  or   purloined.'^ 

The  record  shows  that  when  the  case  was  called 
foa  trial,  the  §tate  and  defendant  announced  themselves 
veftdy,  when  it  was  suggested  by  the  Attorney  General 
that  the  indicimeal;  was  lost,  and  asked  if  the  indict^ 
meat  could  be  read  from  the  minutes,  to  which  the 
coiart  xepUed,  ''that  it  could  be  done  by  the  consent 
•jf  ld;ie  defendant.''  He  then  inquired  of  the  attorney 
•f  the  defendant  if  he  was  willing  for  the  indictment 
to-  be  read  from  the  minutes,  or  required  a  copy,  to 
wtbich  he  repliBd  that  they  required  a  copy,  which  was 
tberenpon  made  out  and  furnished  for  the  trial.  The 
defendant  then  moved  to  quash  the  indictment,  which 
iKfl&  overruled.  He  was  then  arraigned,  plead  n<>t 
gpilty,  a  jury  empannelled^  and  the  trial  proceeded^ 
The  record,  however,  shows  that  when  the  indictment 
was  proposed  to  be  read  to  the  jury  at  commence^ 
nejBl  of  the  trial,  the  defendant  objected  to  the 
iMMling   of  the   copy   instead   of  producing   the   original. 

There  eeetainly  was  no  error  in  this.  The  fact 
1M3  stated  to  the  court  that  the  indictment  was  Lost. 
it    was    oestainly    misplaced,  in    the    language    of    the 
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statute,  and  this  statement  was  not  objected  to  or  con- 
troverted, but  fairly  admitted  by  the  defense  by  re- 
fusing to  have  the  paper  read  from  the  minutes,  and 
requiring  a  copy  under  the  statute.  When  this  is 
furnished  he  moves  to  quash  it,  pleads  to  it  without 
objection,  and  for  the  first  time  objects  to  its  use  after 
the  jury  were  sworn.  To  allow  such  an  objection  to 
prevail  now  would  be  a  mockery  of  justice,  and  to 
allow  a  party  to  mislead  by  consenting,  or  demanding 
a  copy  under  the  statute,  and  then  to  take  advantage 
of  that  for  which  he  himself  had  asked.  If  any  de- 
finite proof  of  the  loss  of  the  original  ihould  be  re- 
quired to  be  shown,  the  defendant  has  clearly  waived 
the  necessity  of  it  in  this  case.  When  we  look  at 
the  purpose  of  the  statute,  which  was  to  have  a  per- 
manent record  of  an  examined  copy  of  the  indictment^ 
so  as  to  meet  such  cases,  we  can  see  no  need  of 
being  nicely  technical  in  listening  to  objections  of  the 
oharacter  urged.  No  possible  injustice  can  be  done 
the  prisoner,  and  he  can  as  well  know  the  offense 
with  which  he  is  charged  from  the  copy  as  the  original, 
and  be  as  well  prepared  to  meet  the  charge.  The 
difference  between  the  charge  made  in  the  precise 
words  of  the  original,  when  read  from  a  copy,  is 
one  we  are  unable  to  appreciate  as  a  practical  ques- 
tion. 

The  next  objection  is  that  the  indictment  is  signed 
simply  John  M.  Taylor,  but  no  official  title  attached 
to  this  signature.  In  the  case  of  The  SicUe  v.  Evans, 
8  Hum.,  113,  it  was  held  that  this  court  would  take 
judicial   notice  of  who  was   the   district  attorney  of  any 
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particular  district.  We  then  know  that  one  John  M. 
Taylor  is  the  proper  officer  to  prefer  indictments  in 
the  county  of  Perry.  When  we  look  to  the  record 
we  see  that  such  a  paper  was  submitted  to  the  grand 
jury,  returned  into  court  as  a  true  bill,  entered  on 
the  minutes  of  the  court,  and  compared  with  the 
original  by  the  judge,  and  no  plea  or  other  defense 
interposed,  or  objection  made  to  the  indictment  that  it 
was  not  signed  by  the  proper  officer.  We  can  have 
no  doubt  that  the  John  M.  Taylor  whose  name  ap- 
pears to  the  indictment  is  the  same  man  that  we  know 
to  be  attorney  general  or  district  attorney  for  that 
district,  and  that  his  signature  to  the  paper  was 
made  in  the  performance  of  his  official  duty  as  such 
officer. 

The  only  other  question  presented  is,  that  the 
evidence  does  not  support  the  verdict.  We  have 
given  careful  attention  to  the  testimony,  and  cannot 
find  sufficient  grounds  on  which  to  base  a  reversal. 
The  presumption  of  innocence  is  removed  by  the  ver- 
dict of  the  jury,  and  refusal  of  the  judge,  who  heard 
and  saw  the  witnesses  depose,  to  grant  a  new  trial. 
We  must  be  able  to  see  that  there  is  a  preponder- 
ance of  evidence  against  the  finding  of  the  jury,  or 
else   the   verdict  must  stand. 

We  cannot  find  such  a  preponderance  in  the  facts 
presented  in  this  record.  The  fact  that  the  party 
was  found  concealed  near  his  own  home  the  next  day 
can  only  be  accounted  for  on  the  principle  of  conscious 
guilt,  and  exposure  to  danger  from  the  vengeance,  per- 
haps, of  the  friends  and  kindred  of  the  outraged   party. 
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or^   at   any   rate,   from   the   demands   of   ihe   law    wliioh 
bad    been    violated. 

Withont   discussion  of  the  facts   in  detail,  it   is  saffi- 
•cient   to   say   that   the    judgment   must   be   affirmed. 


The  State  v.   White. 

Criminal  Law.  Selling  liquors.  Where  the  proprietor  of  a  theatre  ownes 
a  bar-room  for  the  nale  of  liquors,  etc..  with  convenient  etepa  leading 
to  a  wine  room  up-stairs,  located  in  an  adjoining  building  to  the 
theatre,  and  persons  go  into  the  wine  room  on  tickete,  and  drinks  are 
sent  up  from  the  bar,  the  establishment  being  kept  mainly  for  the  pur- 
pose of  furnishing  wines  and  liquors  to  visitors  of  the  theatre,  being 
of  easy  access  from  the  theatre,  and  a  part  of  its  fitting  up,  and 
liquors  are  furnished  in  the  wine  room  under  these  circumstanees, 
the  proprietor  is  guilty  of  furnishing  liquors  to  visitors  inside  of  such 
place  of  amusement,  or  in  an  apartment  opening  into  the  same,  under 
act  of  1869-70. 


FROM    SHELBY. 


Appeal  from  the  Criminal  Court.     John.  R.  Flippin, 
Judge. 

L.    B.    HoRRiGAN    for  complainant. 
Attorney-General  Heiskell  for   the   State. 
Freeman,   J.,  delivered   the    opinion    of   the   oourt. 


APRIL  TERM,  1874.  15» 

The  State  v.  White. 

This  18  a  prosecution  for  violation  of  the  act  of 
1869-70,   oh.   39,   sec.    1,   which   is   as   follows: 

'^That  in  theatres,  and  other  places  of  amusement, 
where  any  admission  fee  is  or  is  not  required  from 
visitors,  no  wine,  spirituous  or  malt  liquors,  shall  be 
sold  or  furnished  visitors  inside  of  such  place  of 
amusement,  nor  any  apartment  opening  into  the  same." 
•  The  cases  were  tried  before  Judge  Flippin  without 
the  intervention  of  a  jury,  by  consent,  who  found  the 
defendant   guilty,    and    he   appeals    to    this   court. 

The  only  question  is,  whether  the  proof  sustains  the 
finding.  It  appears  that  defendant  is  proprietor  of 
one  of  the  theatres  in  Memphis;  that  he  owns  a  bar 
for  the  sale  of  liquors,  located  in  an  adjoining  building 
to  the  theatre;  there  is  a  convenient  stairway  lead- 
ing from  the  bar  into  a  room  upstairs  known  as  the 
wine  room;  persons  go  into  the  wine  room  upon  ob* 
taining  a  ticket;  drinks  are  sent  from  the  bar  up  to 
the    wine    room    by    a   girl    connected    with    the    theatre. 

The  witness  for  the  State  proved  that  he  had  fre- 
quently sent  drinks  from  the  bar  to  the  wine  room. 
In  fact  it  IS  clearly  to  be  seen  from  the  statements 
of  his  employee,  that  the  whole  establishment  is  kept 
for  the  purpose  mainly  of  furnishing  wines  and  liquors 
to  visitors  of  the  theatre,  the  wine  room  being  a 
drinking  room  set  apart  for  the  accommodation  of  such 
visitors  as  desire  to  <lrink  in  more  privacy  perhaps 
than  the  open  bar.  This  room  is  one  of  easy  access 
from  the  threatre,  and  no  doubt  makas  up  a  part  of 
its  fitting  up.  We  have  no  question  that  the  Circuit 
Judge    was    correct    in    holding     that    the    liquors    had 
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been  furnished  to  visitors  inside  of  such  place  of 
amusement^  or   in  an    apartment   opening  into  the   same. 

It  is  true  the  witness  says  he  does  not  know  that 
the  liquor  was  for  visitors,  but  we  cannot  doubt  it. 
Had  it  been  for  the  employees  of  the  theatre,  it  would 
have   been    easy   to   have   so   proven. 

Affirm   the   judgment. 


The  Stat  v,  Barney  Montgomery. 

GRDnNAii  Law.  AsmvU  wUk  intent  to  commit  felonyy  etc.  The  offense  of 
malicious  shooting  is  a  statutory  offense,  punishable  by  imprisonment 
in  the  penitentiary ;  and  an  assault  to  commit  that  offense  falls  di- 
rectly within  the  provisions  of  the  statute  (Code,  4630)  making  an  as- 
sault to  commit  felonies  of  itself  a  felony,  and  prescribing  the  punlsh- 
mentwhere  not  already  prescribed  by  statute.  And,  in  indictments 
charging  assaults,  or  attempts  to  commit  offenses  in  themselves  in- 
dictable, the  same  particularity  is  not  necessary  as  is  required  in  in- 
dictments for  the  offense  itself. 

Case  cited :  John  Jones  v.  The  State,  3  Heis.,  445. 

Code  cited :  Sec.  4630. 


FROM    MADISON. 


Appeal    from    the    Circuit    Court.       G.    B.    Black, 
Judge. 

Attorney-General  Heiskell  for  the   Stale. 
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Muse  &  Buford   for  defendant. 

Sneed,    J.,    delivered    the    opinion    of   the    court. 

The  defendants  were  indicted  in  two  counts,  the 
one  for  an  assault  with  intent  to  commit  murder  in 
the  first  degree,  and  the  other  for  an  assault  with  in- 
tent to  commit  the  offense  of  malicious  shooting. 
There  was  a  nolle  prosequi  as  to  the  first  count,  and  on 
motion  of  defendants  the  court  quashed  the  second 
count.       The   State   appealed   in   error. 

The  count  thus  quashed  must  stand  or  fall  upon 
the  construction  of  the  statute  making  an  assault  to 
commit  felonies  of  itself  a  felony,  and  prescribing  the 
punishment  where  it  is  not  already  prescribed  by 
statute.  The  statute  was  enacted  in  1849,  ch.  109, 
sec.  1,  and  is  carried  into  the  Code  by  sec.  4630, 
Th.   &  Steg.  Rev.  Stat. 

It  is  in  the  words  following:  "If  any  person  as- 
sault another  with  intent  to  commit  or  otherwise  at- 
tempt to  commit,  any  felony  or  crime  punishable  by 
imprisonment  in  the  penitentiary,  when  the  punishment 
is  not  otherwise  prescribed,  he  shall,  on  conviction,  be 
punished  by  imprisonment  in  the  penitentiary  not  ex- 
ceeding five  years,  or  by  imprisonment  in  the  county 
jail  not  more  than  one  year,  and  by  fine  not  excefd- 
ipg  five  hundred  dollars,  at  the  discretion  of  the  jury. 
In  ■  the  case  of  John  Jones  v.  7'Ae  State,  tried  before 
this  court   at   the   December   term,    1871,  Nashville,  this 

m 

Statute    was    construed,    upon    much    consideration,   in   a 

case  where   the   prisoner    was   accused  of  an   attempt   to 

commit   larceny.       It   was    held   in    that    case   that    the 
11 — VOL.  7. 
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statute    had    no    application    in    such    a    case,   but    was 
intended     to    include    only    assaults     upon    the    person. 
That   case   is   upon   its    reasonings   we    think,   conclusive 
as   to   the  case   now   before   us.       The   offense   of   mali- 
cious  shooting   is   a   statutory  offense   punishable   by  im- 
prisonment in   the   penitentiary,  and   an  assault   with  in- 
tent  to    commit    that    offense    falls    as   it    seems   to    us 
directly    within    the    purview    of   the    statute.       It   was 
an    offense    at    common   law    to    attempt    to    commit    a 
crime,   and   statutes   have  been   passed   in  several    of  the 
States    to   regulate    the   punishment    thereof,   as   in    this 
State.       TiiuQ    it    is    said    in    a   ^^  class    of    cases"   also 
quite    numerous   in   this    country,    viz:     assaults,   or   at- 
tempts to   commit  offenses   in  themselves   indictable,  the 
same    particularity   is    not    necessary   as    is   required    in 
indictments    for    the    commission    of   the    offense    itself. 
Wharton,   sec.    292.       And  it   is  held  that   in   an  indict- 
ment   under   a   New    York   statute   for   this   offense,   the 
particular    manner   in    which    the   attempt    was    made   is 
immaterial,   and    need    not    be   alleged,   so    that  the   in- 
dictment   on   its    face   shows    facts    which    would    make 
"an    attempt"   in    point    of    law,   and   so   identifies    the 
offense   as   to  secure  the   offender  from  a   second  offense. 
People    V.    Bush,    4    Hill    N.    Y.    Rep.,    132;     Whart. 
Am.    Cr.    Law,   sec.    2968. 

We  hold  that  one  of  the  offenses  referred  to  in  the 
statute  is  sufficiently  charged  in  the  second  count  of 
this   indictment. 

Reverse   the  judgment. 
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The  State  v.  Bungardner. 

CBiMiNAii  Law.  Written  charge.  Where  the  judge  asked  the  counsel  ui  Aie 
presence  of  the  prisoner  anQ  the  jury  whether  he  desired  a  writlJBn 
charge,  (under  act  of  1873^)  and  the  counsel  expressly  waived  it,  agsiie- 
ing  to  a  yerhal  charge,  which  was  accordingly  given,  it  can  not  b«  m- 
signed  as  error  hy  the  prisoner,  on  the  ground  that  that  to  whioik  a 
person  assents  is  not  esteemed  in  law  an  injury. 


FROM   SHELBY. 


Appeal  from  the  Criminal  Court.  John  R.  Flip- 
pin,  Judge. 

L.    B.   HoRRiGAN    for   complainant. 
Attorney-General  Heiskell  for  the  State. 
Freeman,   J.,  delivered   the   opinion   of  the   Court. 

In  these  cases  the  main  -question  is,  whether  a  de- 
fendant can  assign  as  error  the  failure  of  the  judge 
below  to  give  his  charge  in  writing  as  required  by 
the  act  of  1873,  ch.  57,  where  the  judge  asked  the 
counsel  of  the  prisoner,  in  the  presence  of  the  jury, 
if  he  desired  a  written  charge,  and  the  counsel  e!X- 
pressly   waived    it,   agreeing   to   a   verbal   charge. 

While  the  statute  is  imperative  on  all  the  judges, 
and  he  is  guilty  of  a  failure  of  his  duty  when  he 
does  not  write  and  deliver  his  charge  in  writing  i» 
the  jury,  and  one  that  should  be  reprobated;  and  we 
add,  while  he  ought  not   to  ask   the  defendant  to  waive 
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his  performance  of  tbis  duty,  and  is  guilty  of  an  im- 
propriety in  doing  so,  yet  we  hold,  that  when  it  ap- 
pears the  prisoner,  by  his  counsel,  has  voluntarily  and 
freely  waived  a  written  charge,  and  this  led  the  judge 
to  give  a  verbal  charge,  thereby  assenting  to  what  is 
done,  and  inducing  such  action,  that  he  cannot  be 
heard  to  assign  it  for  error  in  this  court.  It  is  a 
long  established  principle  of  our  laws  that  has  ripened 
into  a  maxim,  that  ^'that  to  which  a  person  assents 
is  not  esteemed  in  law  an  injury/^  Brown's  Leg. 
Max.,  204.  This  maxim  is  so  clearly  applicable  in 
this  case  that  it  needs  perhaps  no  further  discussion. 
There  may  be  apparent  exceptions,  such  as  the  rule 
settled  by  our  decisions,  that  a  prisoner  cannot  be 
called  on  to  assent  to  the  separation  of  the  jury  try- 
ing his  case,  but  this  exception  is  founded  in  the  fact 
that  confinement  of  a  jury  is  a  serious  personal  an- 
noyance to  them,  and  the  great  danger  that  they  may 
be  subjected  to  improper  influuences  if  allowed  to  mingle 
.with  the  general  public.  We  can  approve  of  the  rule 
forbidding  the  court  to  put  the  prisoner  in  condition  of  re- 
fusing a  relief  to  the  jury  from  irksome  confinement,  and 
insisting  on  that  which  shall  give  them  much  annoyance, 
without  seeing  its  application  to  the  action  of  a  judge 
who  could  not  be  assumed  to  be  in  the  least  degree 
afiected  l)y  a  refusal  to  waive  his  reducing  his  charge 
to  writing.  ,  There  can  be  no  danger  to  the  prisoner 
by  such  refusal,  as  the  judge  would  then  be  compelled 
to  write  every  word  of  his  charge  to  the  jury,  and  if 
any  error  is  found  in  it,  it  can  be  revised  by  this 
court. 
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We  have  considered  the  cases  cited  by  counsel  from 
California  and  Missouri,  and  while  we  admit  the  force 
of  their  reasoning  in  favor  of  the  correctness  of  the 
rule  prescribed  by  the  statute,  and  the  importance  of 
judges  conforming  to  it,  we  do  not  think  they  are  of 
equal  force  on  the  question  of  a  voluntary  waiver  by 
the  prisoner,  nor  do  we  think  it  can  in  anywise  pre- 
judice a  prisoner  with  a  court,  if  he  refuse  to  consent 
to   a   verbal   charge. 

It  is  proper  here  to  say,  that  we  do  not  appre- 
ciate or  approve  the  objections  urged  by  the  Attorney- 
General  to  this  statute.  It  is  one  of  the  most  whole- 
some laws  in  our  opinion  on  our  statute  book.  If 
instructions  are  to  be  given  to  the  jury  as  to  the  law 
of  the  case,  it  certainly  is  important  that  such  in- 
structions should  be  clearly  understood,  so  as  to  be 
readily  applied  to  the  facts  of  the  case.  It  has  always 
been  a  most  serious  practical  objection  to  trial  by  jury, 
that,  being  unlearned  in  the  law,  unfamiliar  with  its 
technical  language  and  its  rules,  juries  are  almost  of 
necessity  liable  to  have  but  an  indistinct  recollection 
of  what  was  given  them  in  charge  by  the  court. 
This  diJBSculty  has  been  met  by  this  statute,  and,  if 
complied  with,  juries  may  always  certainly  know  and 
have  before  them,  plainly  written  out,  the  rules  of  law 
which  they  are  called  upon  to  apply  in  the  particular 
case. 

To  maintain  that  the  verbal  charge  should  be  given 
instead  of  a  written  one  as  required,  is  to  maintain 
practically  that  uncertainty  and  want  of  clear  appre- 
hension  of  the   rule   to   be   applied,  is   preferable   to   its 
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Opposite^  and  that  uncertain  impression  of  the  law  as 
retained  by  the  memory,  is  of  more  certain  and  easy 
application,  and  will  better  conduce  to  the  ends  of 
JQstice,  than  a  definite  and  clear  understanding  of  the 
principle  to  be  applied.  This  is  an  absurdity  in  reason, 
and  has  always  been  an  evil  in  practice,  and  one 
which  we  are  glad  to  see  obviated  by  our  Legislature. 
The  fact  that  costs  have  been  accumulated  by  failure 
to  comply  with  the  law  is  no  argument  against  the 
statute,  only  against  disobedience  and  disregard  of  it 
by  the  judges.  Its  strict  observance  has  not,  and  will 
never  make  any  additional  cost  to  the  State  or  any 
one  else.  We  hope  to  see  no  more  violations  of  its 
mandates,   or  evasions  of  its   plain   requirements. 

This  disposes  of  this  question  as  made  in  several 
other   cases. 

We  may  add,  that  in  several  of  the  cases  no  charge 
of  the  court  is  presented  at  all,  showing  that  no  ob- 
jection  is   taken   to   its  correctness  by   the  defendant. 

Affirm   the  judgment. 
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The  State  v.  Kittrbll.. 

1.  CRDiiKAii    Law.    Prcbctice,    An  order  to  file  a  bill  of  indictment  ex 

officio  need  not  flhow  cause;  it  is  sufficient,  where  it  appears  to  the 
court  that  the  person  has  committed  the  offense,  to  authorize  the 
Attorney  General  to  prosecute  ex  officio;  nor  is  it  essential  that  the 
order  should  state  the  person  on  whom  the  offense  has  been  com- 
mitted. 

Cases  cited :  Simpson  v.  The  State,  4  Hum.,  456 ;  Bennett  v.  The  State, 
8  Hum.,  123. 

Code  cited:  Sees.  5996,  5097. 

2.  Same.    Abbreviation.    '^  A  &  B  '*  is  a  legitimate  abbreviation  for  assault 

and  battery. 


FROM   PERRY. 


Appeal  from  the  Circuit  Court.  T.  B.  Bateman, 
Judge. 

Attorney-General  Heiskell  for  the  State. 

No   brief  on    file   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Kittrell  was  indicted  in  the  Circuit  Court  of  Perry 
county  for  an  assault  and  battery  on  James  Dikes. 
A  motion  was  made  to  quash  the  indictment,  first,  for 
want  of  a  proper  prosecutor;  second,  because  the  At- 
torney General  prosecutes  upon  an  order  of  the  court, 
which   is   informal   and   insufficient. 

The  motion  was  sustained,  and  the  indictment 
qnashed.       The   State   appeals. 
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The  order  of  court  on  which  the  Attorney  General 
of  the   district   prosecuted    the  defendant  was  as  follows: 

"This  day  comes  the  Attorney  General  and  moved 
the  court  for  leave  to  file  a  bill  of  indictment  against 
R.  W.  Kittrell  for  A.  &  B.,  and  prosecute  the  same 
ex  officio,  which  motion  is  allowed,  and  said  bill  ordered 
to   be   filed." 

The  Attorney  General  is  forbidden  to  prefer  a  bill 
of  indictment  to  the  grand  jury  without  a  prosecutor 
marked  thereon  (Code,  sec.  5996),  except  in  the  cases 
provided   for   in    sec.    5097. 

One  of  these  exceptions  is  "upon  an  order  of  the 
Circuit  or  Criminal  Court  to  file  an  indictment  officially, 
which  may  be  made  when  it  appears  to  the  court  that 
an  indictable  offense  has  been  committed,  and  that  no 
one    will    prosecute." 

It  was  held,  in  the  case  of  Simpson  v.  The  State, 
4  Hum.,  456,  that  it  was  not  necessary  that  the  order 
should  show  that  it  was  made  upon  examination  of 
witnesses,  as  directed  by  the  act  of  1842,  but  that  it 
would  be  presumed,  in  the  absence  of  proof  to  the 
contrary,   that   he    had    legally    discharged    his   duty. 

In  Bennett  v.  The  State,  8  Hum.,  123,  it  was  held 
that  if  the  order  fail  to  state  that  no  one  will  prose- 
cute, it  will  be  presumed  that  this  fact  was  properly 
made  known  to  the  court  before  the  order  was  made. 
These  cases  carefully  meet  the  objection  that  the  order 
does  not  recite  that  it  appears  to  the  court  that  an 
indictable  offense  has  been  committed,  and  that  no  one 
will   be    prosecutor. 

There    is   nothing    in    the    objection    that   the    order 
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does  not  sufficiently  describe  the  offense  to  be  indicted. 
The  offense  is  described  as  A.  &  B. ;  this  is  a  legiti- 
mate abbreviation  for  assault  and  battery,  constantly 
recognized  in  legal  proceedings.  Nor  was  it  essential 
that  the  order  should  state  the  person  on  whom  the 
assault  and  battery  was  committed.  It  was  sufficient, 
if  it  appeared  to  the  court  that  defendant  had  com- 
mitted an  assault  and  battery,  to  authorize  the  Attorney 
General    to    prosecute   ex   officio. 

We  are  of  opinion  that  the  court  erred  in  quash- 
ing the   indictment. 

Judgment   reversed    and   cause   remanded. 


Stillman  v.   Stillman. 

1.  Divorce  and  Alimoxy.  The  amount  of  alimony  to  be  allowed  is  a  mat- 
ter for  the  discretion  of  the  court,  in  view  of  the  particular  circum- 
stances of  each  case.  The  fact  that  the  wife  had  been  the  owner  of  a 
large  portion  of  the  property  out  of  which  alimony  is  to  be  allowed, 
always  constitutes  a  ground  for  making  the  allowance  liberal,  and  un- 
der some  circumstances  of  special  fault  on  the  part  of  the  husband, 
and  peculiar  merit  on  the  part  of  the  wife,  will  justify  the  giving  to 
her  the  entire  estate  that  came  by  her.  In  general,  it  is  not  usual  to 
allow  the  wife  more  than  one-half  of  the  husband's  estate,  after  mak- 
ing proper  deduction  for  his  indebtedness  existing  before  the  divoroe. 

1  Estoppel.    Evidence,    It  is  manifest  that  complainants  Julia  E.  and 


i 
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Sarah  are  estopped  from  setting  up  claim  to  the  property  in  opposi- 
tion to  their  sworn  statements  in  their  depositions  in  1866. 

Case  cited :  Cooley  t;.  Steele,  2  Head,  605. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court.  R.  J.  Morgan^ 
Chancellor. 

Jno.   G.   Finney   for  complainant. 

Robertson  and   Caruthers  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

On  the  12th  of  June,  1865,  Eliza  Stillman  filed 
her  bill  in  the  Chancery  Court  at  Memphis  against 
her  husband,  C.  A.  Stillman^  charging  him  with  adultery, 
and  praying  for  a  divorce  and  alimony.  She  also 
alleged  that  soon  after  this  marriage  in  New  Orleans 
in  1848,  she  put  into  a  dry  goods  and  fancy  store 
$6,000,  on  which  she  and  her  husband  did  business 
until  1853,  when  she  was  driven  from  her  home  by 
his  cruel  conduct,  and  his  association  with  a  woman 
of  easy  virtue,  and  that  in  1854  he  clandestinely  re- 
moved from  New  Orleans,  carrying  with  him  the  en- 
tire stock  of  goods,  etc.,  amounting  to  about  $15,000, 
&nd  settled  in  Memphis.  She  charges  that  he  had 
accumulated  a  large  estate,  but  by  various  fraudulent 
devices  he  kept  his  property  in  the  names  of  his 
brothers,  although  he  was  the  real  owner.  She  spe- 
cifies several  valuable  houses  and  lots  in  Memphis  as 
his   property,   and    prays  for   injunction   and    attachment. 
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She  prays  for  a  divorce^  and  for  alimoDj  out  of  hi& 
property,   and  for   general  relief. 

An  injunction  was  granted  and  issued,  but  no  at- 
tachment. 

The  only  party  defendant  to  this  bill  was  her  hus- 
band, C.  A.  Stillman.  He  answered,  admitting  the 
marriage,  but  denying  all  the  other  allegations  of  the 
bill,  and  charging  complainant  with  adultery  both  be- 
fore  and   aftpr   this   marriage. 

Upon  the  hearing  of  the  case,  at  the  request  of 
the  parties,  the  Chancellor  submitted  to  a  jury  various 
issues  of  fact  tendered  by  the  parties,  on  which  the 
jury  rendered  their  verdict  to  the  effect  that  defendant 
had  been  ^rmltj  of  adultery,  and  that  he  brought  from 
New  Orleans  to  Memphis  a  valuable  stock  of  goods 
belonging  to  complainant,  and  that  complainant  had 
not   been   guilty   as  charged    by  defendant. 

Upon  the  proof,  and  in  the  verdict  of  the  jury, 
the  Chancellor  decreed  that  complainant  was  entitled 
to  a  divorce  and  to  alimony,  and  referred  the  question 
as  to  the  amount  of  alimony  to  be  allowed  to  the 
clerk   and   master  for   proof  and   report. 

Defendant  appealed  from  this  decree  to  the  Supreme 
Court,  and  at  /its  April  Term,  1869,  defendant  dis- 
missed his  appeal,  thus  leaving  the  decree  below  in 
ferce,   and   to   be   executed    by   further   proceedings. 

On  the  3d  of. February,  1871,  Chancellor  Morgan 
rendered  a  decree  in  the  cause,  in  which  he  held  that 
^complainant  is  entitled  to  have  set  apart  to  her  as 
permanent  alimony,  the  following  property,  to-wit: 
80  much   of   the   leasehold  estate    heretofore,   to-wit,  on 
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the  5th  day  of  July,  1853,  leased  by  Wm.  Yates  to 
R.  B.  Hawley  and  Hezekiah  Hawley  for  fifky  years, 
said  lease  ending  on  the  5th  day  of  July,  1903,  sit- 
uated on  the  Southeast  corner  of  Poplar  and  Fourth 
streets,  in  Memphis,  Tenn.,  as  is  covered  by  store- 
houses Nos.  137,  139  and  141  on  Poplar  street,  and 
dwelling  houses  Nos.  100  and  102  on  Fourth  street, 
and  all  the  ground  embraced  in  said  lease  lying  be- 
tween said  houses  on  Poplar  street  and  Fourth  street, 
and  numbered  as  aforesaid,  together  with  said  houses 
or  tenements  on  Poplar  and  Fourth  streets,  numbered 
as  aforesaid,  and  everything  to  them  appertaining,  the 
court  being  of  opinion,  and  so  decreeing,  that  said 
houses  and  the  ground  on  which  they  are  built  for 
the  term  of  the  lease  aforesaid,  belongs  to  said  C.  A. 
Siillman.'' 

The  Chancellor  further  decreed  "that  permanent 
alimony  for  complainant  should  begin  from  the  date  of 
the  sentence  or  decree  of  divorce  in  the  cause,  and  there- 
fore that  complainant  is  entitled  to  the  rents  and  profits 
of  the  property  herein  set  apart  to  her  from  that  date, 
which  date  is  fixed  by  reference  to  the  decree  of  the 
Supreme   Court   on   the   1st   day   of  July,    1869,"   etc. 

From  this  decree  complainant  appealed  to  this  court 
on   the    14th   of  March,    1871. 

It  appears  that  during  the  progress  of  the  cause, 
to-wit,  on  the  21st  of  February,  1868,  complainant 
applied  by  petition  for  the  appointment  of  a  receiver 
to  take  possession  of  and  rent  out  the  property  des- 
cribed in  the  petition,  to-wit,  the  block  of  brick 
buildings  on   the  North   side  of  Munroe  street   in  Mem- 
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phtSy  between  Third  and  Fourth  streetfi,  known  as  the 
Stillman  block,  and  the  block  of  brick  buildings  on 
the  corner  of  Fourth   and   Poplar  streets,  Memphis,  etc. 

The  Chancellor  granted  the  petition,  and  appointed 
the  clerk  and  master  receiver.  This  order  was  made 
on   the   21st  of  February,   1868. 

When  the  receiver  proceeded  to  execute  the  order 
as  to  renting  out  the  property,  to-wit,  on  the  28th 
of  February,  1868,  Julia  E.  Stillman,  Christian  Sprigil, 
and  his  wife  Sarah,  formerly  Sarah  Stillman,  and 
Marion  Stillman,  administratrix  of  Lee  Stillman,  de- 
ceased, filed  their  bill  in  the  Chancery  Court  at  Mem- 
phis against  C.  A.  Stillman  and  Eliza  Stillman,  in 
which  they  deny  that  the  property  placed  in  the  hands 
of  the  receiver  was  in  fact  the  property  of  C.  A. 
Stillman ;  but  they  allege  that  the  same  belonged  en- 
tirely to  them,  and  therefore  was  not  subject  to  be 
appropriated  for  the  permanent  alimony  of  Eliza  Still- 
man. They  allege  that  they  had  acquired  title  to  the 
property  several  years  before  the  order  appointing  the 
receiver,  and  that  they  had  been  in  possession  by  their 
tenants,  receiving  the  rents  and  profits,  and  that  not 
having  been  parties  to  the  suit,  in  which  the  order 
appointing  the  receiver  was  made,  they  were  not  .pre- 
cluded from  sooner  setting  up  their  title.  They  claim 
the  property  on  the  North  side  of  Munroe  street  by 
virtue  of  a  lease  thereof,  made  by  John  Overton  to 
T.  K.  Stillman  on  the  11th  of  March,  1862,  and  by 
T.  K.  Stillman  assigned  on  the  1st  of  January,  1863, 
to  Lee  Stillman,  the  intestate  of  complainant  Ma,rion, 
and   the   former  partner  of  complainants    Julia   E.   and 
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Sarah^  and  that  the  transfer  was  made  to  Lee  Still- 
man for  the  benefit  of  the  firm^  the  property  having 
been  purchased  and  improved  with  the  money  of  the 
firm. 

They  claim  the  property  on  Poplar  and  Fourth 
streets  by  means  of  a  lease  thereof,  assigned  to  Le« 
Stillman  by  R.  B.  Hawley  on  the  19th  of  April, 
1864.  This  assignment  also  to  Lee  Stillman  is  alleged 
for   the   benefit  of  the   firm. 

Eliza  Stillman  answered  this  bill,  denying  that  Julia 
E.,  Sarah  and  Lee  Stillman  were  ever  partners  in 
trade  in  Memphis,  but  charging  that  all  the  capital, 
property  and  assets  of  said  partnership  belonged  to 
defendant  C.  A.  Stillman,  who  was  using  the  name 
of  his  brothers  and  sisters  to  cover  up  and  conceal 
his  property  and  to  defraud  defendant  Eliza,  who  was 
then  his  wife,  and  to  prevent  her  from  asserting  any 
claim  to  said  property.  She  repeats  the  charges  in 
her  bill  for  divorce  and  alimony,  as  to  the  receipt  by 
C.  A.  Stillman  of  $6,000  of  her  money,  their  vesting 
it  in  trade  in  New  Orleans,  his  clandestinely  removing 
the  money  and  goods  to  Memphis,  and  the  fraudulent 
devices  by  which  he  had  covered  up  his  property  in 
the  nam'^s  of  his  brothers  and  sisters  to  avoid  her 
claim   to   alimony. 

This  cause  was  heard  by  Chancellor  Morgan  on  the 
23d  of  December,  1870,  and  being  of  opinion  that 
complainants  had  no  title  to  the  property  in  contro- 
versy,  but  that  the  same  belonged  to  C.  A.  Stillman, 
this  bill  was  dismissed.  From  this  decree  complain- 
ante  have  appealed   to  this  court. 
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The  first  question  for  determination  is^  to  whom 
did  the  property  claimed  by  complainants  belong?  If 
it  belonged  to  complainants,  then  the  Chancellor  erred 
in  decreeing  permanent  alimony  in  it  to  Eliza  Stillman 
in   the   divorce    case. 

In  their  bill  complainants  claim  that  the  property 
was  purchased  with  means  derived  from  the  partner- 
ship in  the  fancy  goods  and  millinary  business  carried 
on  by  Sarah)  Julia  E.  and  Lee  Stillman,  under  the 
firm  name  of  Stillman  &  Co.  Sarah  and  Julia  E. 
were  examined  as  witnesses  in  the  divorce  suit,  and 
were  interrogated  specially  as  to  the  persons  who  com- 
posed the  firm  of  Stillman  &  Co.,  and  they  both 
stated  that  Lee  Stillman  was  not  a  member,  but  that 
he  was  one  of  their  clerks,  on  a  salary  of  about 
?1,500  a  year. 

This  testimony  was  given  about  two  years  before 
complainants  filed  their  bill  setting  up  claim  to  the 
property,  and  in  their  depositions  they  make  no  such 
claim,  although  in  the  divorce  suit  Eliza  Stillman  was 
seeking  alimony  in  this  same  property  as  belonging  to 
C.   A.    Stillman. 

It  is  manifest  that  complainants  Julia  E.  and  Sarah 
are  estopped  from  setting  up  claim  to  the  property  in 
opposition  to  their  sworn  statements  in  their  deposi- 
tions in  1866.  Cooky  v.  Steele,  2  Head,  605.  If 
this  obstacle  was  out  of  their  way,  they  have  failed 
to  show  that  the  leases  in  question  were  paid  for  out 
of  the  assets  of  the  firm  of  Stillman  &  Co.,  of  which 
they  claimed,  in  their  depositions  to  be  the  only 
members. 
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Bat  if  Julia  E.  and  Sarah  are  estopped  from  claim- 
ing title  to  the  property  in  controversy,  upon  the 
ground  stated  in  the  bill  and  upon  the  proof^  on  what 
ground  can  Marion  Stillman,  as  administratrix  of  Lee 
Stillman,  set  up  her  claim?  These  leases  were  per- 
sonal property,  and  therefore  subject  to  return  as  such 
in  the  inventory  of  the  personal  estate  of  Lee  Still- 
man. 

C.  A.  Stillman  was  his  administrator,  and  Marion 
Stillman  his  administratrix.  They  gave  bond  in  $20,- 
000,  whereas  these  leases  are  shown  to  have  been  worth 
double  this  amount.  In  returning  this  inventory  they 
fail  to  include  these  leases  as  part  of  the  intestate's 
personal   estate. 

After  the  present  bill  was  filed,  complainant  Marion 
made  her  settlement  as  administratrix,  and  makes  oath 
to  the  correctness  of  the  same,  and  yet  these  leases 
are   not   included. 

If  it  be  conceded  that  these  omissions  to  recognize 
and  treat  the  leases  as  the  property  of  Lee  Stillman's 
estate  by  his  representatives  may  have  occurred  from 
ignorance  of  their  duties  in  this  respect,  and  therefore 
not  conclusive  by  way  of  estoppel,  the  question  recurs, 
were  these    leases   in  fact   the  property  of  Lee  Stillman? 

The  allegation  of  the  bill  is,  that  the  leases  were 
bought   and    improved    with    partnership   means. 

It  is  shown  that  the  first  firm  formed  after  the 
arrival  of  C.  A.  and  Lee  Stillman  from  New  Orleans 
in  1855,  consisted  of  the  two  brothers,  under  the  style 
of  L.  Stillman  &  Bro.  According  to  the  proof  this 
firm    operated   on    the    stock   of    goods    brought    by   C. 
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A.  StillmaD  from  New  Orleans,  but  it  continued  only 
a  few  months,  when  it  was  sold  out  to  Beekman  & 
Campbell,  of  New  York,  in  payment  of  a  debt  of 
about  $3,000,  due  to  that  firm.  Soon  afterwards  the 
goods  were  conveyed  by  Beekman  &  Campbell  to  N. 
F.  Stillman  and  complainants  Julia  E.  and  Sarah  Still- 
man, the  first  named  being  a  brother  living  in  New 
York,  and  the  other  two  his  sisters,  just  from  school. 
After  this  firm  was  carried  on  under  the  style  of  N. 
F.  Stillman  &  Co.  for  some  time,  N.  F.  Stillman^s 
name  was  withdrawn,  and  then  the  firm  was  Stillman 
&  Co.  It  does  not  appear  that  Lee  Stillman  was 
connected  with  either  of  the  firms  after  the  sale  to 
Beekman  &  Campbell  in  1855,  except  as  a  clerk  on 
a   salary. 

It  is  true,  however,  that  according  to  the  testimony 
of  C.  A.  Stillman,  Beekman  &  Hodges,  Lee  Still- 
man was  still  connected  with  the  several  successive 
firms,  although  his  name  did  not  appear  as  a  partner. 
Opposed  to  this  evidence  is  that  of  Julia  E.  and  Sarah 
Stillman,  admitted  members  of  the  firms,  who  prove 
that  Lee  Stillman  was  not  a  partner,  but  only  a  clerk. 
It  is  impossible  to  suppose  that  these  two  witnesses 
could  be  mistaken  as  to  the  fact,  whether  Lee  Still- 
man was  their  partner  or  not.  Beekman  &  Hodges 
were  merchants  id  New  York,  and  derived  their  im- 
pressions from  the  representations  of  C.  A.  and  Lee 
Stillman,  and  as  to  them  Lee  Stillman  may  have  been 
a  partner,  when,  in  fact,  as  between  himself  and  his 
two  sisters,  he    was   no  partner.       As   to   the   testimony 

of    C.   A.   Stillman    we    are    forced    by   his    course    of 
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swearing  as  developed  in  the  record,  to  attach  no 
weight  to  it^  opposed  as  it  is  to  the  evidence  of  Julia 
E.  and  Sarah.  We  are  therefore  of  opinion  that  the 
decided  weight  of  the  proof  is  that  Lee  Stillman  was 
not  a  partner  of  complainants,  Julia  E.  and  Sarah 
Stillman. 

It  follows,  that  if  Lee  Stillman  was  the  real  owner 
of  the  property  in  controversy,  he  derived  his  title 
upon  other  consideration  than  that  of  means  derived 
from  the  partnership  of  Stillman  &  Co.  as  a  member 
of  that  firm. 

Notwithstanding  the  bill  alleges  that  the  leases  were 
bought  from  the  assets  of  the  firm,  and  effort  was 
made  to  show  that  Lee  Stillman  obtained  means  from 
his  father-in-law,  for  the  purpose  of  paying  for  the 
property. 

Besides  being  contradictory  of  the  allegation  in  the 
bill,  this  evidence  consists  of  declarations  made  by  Lee 
Stillman  to  a  witness  in  the  absence  of  the  other  par- 
ties in  interest,  and  it  stands  unsupported  by  other 
evidence,  which,  under  the  circumstances,  ¥^as  essential 
to   sustain   it   even   if  it  was   competent   testimony. 

The  claim  of  Lee  Stillman,  therefore,  rests  upon 
the  single  fact,  that  one  of  the  leases  was  assigned  to 
him  by  Overton,  and  the  others  by  his  brother,  T. 
K.  Stillmaji.  It  appears  by  the  evidence  of  Hawley 
that  he  sold  the  lease  for  the  property  on  Poplar  and 
Fourth  streets  to  C.  A.  Stillman,  and  that  the  two 
brothers,  C.  A.  and  Lee  Stillman,  were  present  when 
the  money  was  paid,  but  that  he  was  required  to 
convey  the  lease  to  Lee  Stilhnan.       This  lease,  although 
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not  to  expire  until  the  year  1903,  was  never  regis- 
tered. No  explanation  is  given  of  the  fact  that  Haw- 
ley  was  required  to  convey  the  lease  to  Lee  Still- 
man. 

But  besides  these  suspicious  circumstances,  it  ap- 
pears that  in  Janurry,  1865,  Lee  Stillman  conveyed 
the  lease  to  James  Wells,  a  brother-in-law,  and  that 
when  the  present  bill  was  filed  the  title  of  the  lease 
was  not  in  Lee  Stillman's  representative,  but  in  James 
Wells,  and  it  so  remained  until  a  year  after  this  bill 
was  filed,  when  Wells  re- conveyed  to  the  representa- 
tives  of  Lee   Stillman. 

Under  all  these  circumstances  we  are  forced  to  the 
conclusion  that  the  lease  was  bought  and  paid  for  by 
C.  A.  Stillman,  and  that  the  conveyance  was  first 
made  to  Lee  Stillman,  and  then  conveyed  by  him  to 
Wells,  and  after  this  suit  brought  re-conveyed  to  Lee 
Stillman's  representatives;  that  these  were  all  fraudu- 
lent  devices   to   cover   up   the   property. 

As  to  the  lease  for  the  Monroe  street  property  from 
Overton,  it  appears  that  C  A.  Stillman  made  the  con- 
tract and  paid  the  money,  but  the  conveyance  was  re- 
quired to  be  made  to  T.  K.  Stillman,  a  brother  of 
C.  A.  Stillman,  who  lived  in  Mississippi,  and  was  not 
present,  and,  as  far  as  we  can  see,  knew  nothing  of 
and  had  nothing  to  do  with  the  transaction.  Some 
months  afterwards  T.  K.  Stillman  assigned  the  lease  to 
Lee  Stillman,  but  upon  what  consideration  does  not  ap- 
pear. If  the  lease  was  procured  by  C.  A.  Stillman 
for  Lee  Stillman,  and  with  his  means,  no  reason  is 
given  why  the   conveyance   is  not  made  directly  to    him,. 
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instead  of  first  to  T.  K.  Stillman,  who  lived  in 
another  State,  and  then  by  him  to  Lee  Stillman, 
The  inference  is  irresistable  that  the  lease  was  Dougl\t 
and  paid  for  by  C*  A.  Stillman,  but  to  cover  it  up, 
was  first  required  to  be  conveyed  to  T.  K.  Stillman, 
and   afterwards   by   him   to   Lee  Stillman. 

Whether  either  of  the  leases  was  paid  for,  or  the 
improvements  therein  made  with  the  money  derived 
from  the  business  of  Stillman  &  Co.,  as  alleged  in  the 
bill,  is  not  made  to  appear,  and,  therefore,  we  are 
forced  to  conclude,  as  did  the  Chancellor,  that  "the 
proof  fails   to   sustain    the   allegations  of  the   bill. 

It  is  impossible  ever  to  unravel  and  disentangle  the 
transactions  of  these  brothers  and  sisters,  involving 
several  partnerships,  composed  of  different  members  of 
the  family,  so  as  to  ascertain  and  declare  the  relative 
rights  and  interests  of  the  parties.  It  is  sufficiently 
apparent  that  C.  A.  Stillman  was  the  controlling  mem- 
ber of  the  family,  and  that  he  was  the  master  spirit 
in  planning  and  executing  the  various  transactions,  which 
resulted  in  the  accumulation  of  a  large  amount  of 
property.  In  consequence  of  the  unfortunate  relation 
existing  between  him  and  his  wife,  it  is  easy  to  see 
that  he  had  a  strong  motive  to  cover  up  his  property, 
so  as  to  be  beyond  the  reach  of  the  claim  of  his  wife, 
either  for  any  means  of  hers  he  may  have  used,  or 
for  permanent  alimony.  This  motive  furnishes  a  satis- 
factory explanation  of  his  repeated  efforts  to  procure  a 
divorce,  and  also  of  his  unsuccessful  effort  to  fix  upon 
his  wife  the  charge  of  adultery  when  she  commenced 
proceedings   for   divorce   and   almony. 
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Assuming  that  he  had  absconded  from  New  Orleans 
with  a  valuable  stock  of  goods,  in  which  his  wife  was 
largely  interested — and  such  was  the  verdict  of  the 
jury — and  that  he  had  been  guilty  of  adultery,  for 
which  his  wife  was  entitled  to  a  divorce — and  such^ 
too,  was  the  verdict  of  the  jury — we  have  no  diffi- 
culty in  discerning  the  motive  which  induced  him  to 
go  to  Chicago,  Illinois,  and  there,  by  the  aid  of  his 
brother  Lee  and  his  sisters  Sarah  and  Julia  E.  as 
witnesses,  procure  a  divorce  from  his  wife;  and  the 
same  motive  furnishes  an  explanation  of  the  singular 
fact,  that  after  divesting  himself  of  all  title  to  the 
stock  of  goods  brought  from  New  Orleans  by  an  ab- 
solute sale  to  Beekman  &  Campbell,  his  name  ceased 
from  that  time  forward  to  be  known  as  a  member  of 
either  of  the  several  firms  afterwards  found  in  the 
names  of  his  brothers  and  sisters,  although  it  is  ap- 
apparent  that  he  was  actively  engaged  in  arranging  and 
managing   these   several    partnerships. 

It  is  made  satisfactorily  to  appear  that  C.  A.  Still- 
man was  the  only  member  of  the  family  connected 
with  the  transactions  detailed  in  the  record  who  had 
any  means  with  which  to  carry  on  the  business  of  the 
several   firms. 

By  the  verdict  of  the  jury,  C.  A.  Stillman  brought 
firom  New  Orleans  a  stock  of  goods  valued  by  the 
witnesses  at  from  $15,000  to  |f 20,000.  After  a  sale 
of  these  goods  to  Beekman  &  Campbell,  of  New  York, 
which  was  manifestly  fraudulent,  the  goods  passed  into 
the  hands  of  his  brother,  N.  F.  Stillman,  and  his  two 
wsters,  Sarah   and   Julia   E.,  all   of  whom   were  minors. 
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and  ODe  of  whom,  N.  F.  StillmaD,  coDtinoed  to  reside 
in  New  York,  and  was  only  a  noaiioal  partner.  The 
two  minor  sisters^  just  from  school^  came  out  from 
Xew  York  and  carried  on  the  business  of  selling  fancy 
goods  and  millinery^  under  the  management,  advice, 
and  superintendence  of  C.  A.  Stillman,  the  elder 
brother,  and  the  original  owner  of  the  first  stock  of 
goods.  Afterwards,  the  name  of  N.  F.  Stillman  was 
dropped,  and  the  firm  was  Stillman  and  Co.,  the  two 
brothers,  C.  A.  and  Lee  Stillman,  managing  and  super- 
intending as  salaried  clerks.  That  the  two  sisters 
performed  valuable  services,  and  contributed  largely  to 
the  successful  prosecution  of  the  business,  is  apparent, 
but  that  the  business  yielded  the  immense  profits  suffi- 
cient for  the  purchase  and  improvement  of  the  various 
leases  set  out  in  the  record,  and  that  C.  A.  Stillman, 
the  only  capitalist  of  the  family,  had  no  interest  in 
the  business  or  its  profits,  is  not  supported  by  the 
proof. 

Viewed  in  the  light  of  the  motive  which  C.  A. 
Stillman  had  to  conceal  his  interest  in  the  business, 
we  think  the  proof  shows  that  he  was  the  real  owner 
of  the  property  of  the  firms,  and  that  his  brothers 
and  sisters  permitted  themselves  to  be  used  by  him 
as  the  ostensible  parties  owning  the  goods,  to  enable 
him   to   avoid    the   claims   of  his  wife. 

What  were  the  real  terms  on  which  his  brothers 
and  sisters  conducted  the  business  the  proof  does  not 
disclose,  nor  can  we  examine  into  this  view  of  the 
case,  since  they  have  elected  to  base  their  claim  en- 
tirely   upon    the    allegation    that    their    brother,    C.    A« 
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Stillman,   had   no   interest   whatever    in  the   business   of 
the    partnership. 

The  business  transactions  of  C.  A.  Stillman^  in  refer- 
ence to  the  two  leases  in  controversy^  as  well  as  his 
repeated  admissions  and  declarations  of  ownership, 
which  are  already  proven,  at  a  time  when  he  may 
have  supposed  that  he  was  protected  by  the  decree  of 
divorce  at  Chicago,  leave  no  doubt  on  our  minds  as 
to  the  correctness  of  the  decree  of  the  Chancellor  in 
holding  the  property  to  be  that  of  C.  A.  Stillman, 
^and   in   dismissing   the   bill   of  complainants. 

The  remaining  question  is,  whether  the  Chancellor 
•erred  in  his  decree  as  to  the  permanent  alimony  as- 
signed to  complainant  in  the  case  of  Eliza  Stillman 
against   C.   A.   Stillman. 

The  amount  to  be  allowed  for  alimony  is  a  matter 
for  the  discretion  of  the  Chancellor,  in  view  of  the 
particular  circumstances  of  each  case.  Of  course,  no 
fixed  rule  can  be  laid  down  by  which  every  case  is 
to  be  governed.  The  fact  that  the  wife  had  been 
the  owner  of  a  large  portion  of  the  property  out  of 
which  alimony  is  to  be  allowed,  always  constitutes  a 
ground  for  making  the  allowance  liberal,  and  under 
some  circumstances  of  special  fault  on  the  part  of  the 
husband,  and  peculiar  merit  on  the  part  of  the  wife, 
will  justify  the  giving  to  her  the  entire  estate  that 
came  by  her.  In  general,  however,  it  is  not  usual 
to  allow  the  wife  more  than  one-half  of  the  husband's 
estate,  after  making  proper  deduction  for  his  indebted- 
ness   existing    before    the    divorce;    but,    as    before   re- 
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marked,   each   case   must   be   governed    by   its   own   cir- 
cumstances. 

In  estimating  the  permanent  alimony  to  be  decreed 
to  complainant  in  the  present  case,  it  is  proper  to  take 
into  consideration  the  following  facts  and  circumstances: 
When  the  parties  commenced  the  fancy  goods  and 
millinery  business  in  1848,  in  New  Orleans,  complain- 
ant put  into  the  concern  ^6,000,  which  was  increased 
to  $16,000  in  1854,  when  she  was  forced,  by  the  adul- 
terous conduct  of  defendant,  to  abandon  him.  Soon 
afterwards  defendant  made  an  unsuccessful  effort  to  pro- 
cure a  judicial  order  of  separation,  and  failing  in  this, 
he  removed  clandestinely  to  Memphis,  Tenn.,  carrying 
with  him  the  entire  stock  of  goods,  estimated  to  be 
worth  about  $15,000.  In  this  stock  of  goods  com- 
plainant had  an  interest,  including  the  $6,000,  amount- 
ing to  about  $10,000,  if  there  were  no  unpaid  debts. 
Upon  this  capital  defendant  commenced  business  in 
Memphis,  in  1855  or  1856,,  but  soon  managed  to  with- 
draw his  own  name  from  the  business,  and  by  succes- 
sive changes  of  firms,  using  the  names  of  his  brothers 
and  sisters  in  constituting  the  different  firms,  and  in 
this  way  having  the  business  carried  on  in  a  way  to 
cover  up  and  conceal  his  own  connection  with  and  in- 
terest  in    its    profits. 

It  appears  that  in  carrying  out  his  device  he  pro- 
cured the  active  co-operation  and  services  of  his  two 
minor  sisters,  Sarah  and  Julia  E.,  and  his  brother,  Lee 
Stillman.  It  is  shown  that  the  success  which  followed 
in  the  business  was  owing,  in  a  material  degree,  to- 
the   industry   and   skill   of   his   two   sisters. 
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While  it  is  made  to  appear  that  the  business  in 
fancy  goods  and  millinery  was  prosperous  and  profit- 
able,  it  does  not  appear  what  amount  was  furnished 
from  this  business  towards  the  various  purchases  of  real 
and  leasehold  property  made  by  defendant^  and  which 
resulted  in  the  accumulation  of  a  large  estate^  includ- 
ing the   property   involved   in   this  controversy. 

It  appears  that  after  commencing  business  in  Mem- 
phis^ defendant  made  one,  and,  perhaps,  two  unsuccess- 
ful efforts  in  that  city  to  procure  decrees  of  divorce 
before  he  finally  succeeded,  by  the  aid  of  his  two 
sisters  and  his  brother  Lee,  as  witnesses,  in  procuring 
a  void   decree   in   the   courts   of  Illinois. 

It  further  appears,  that  when  complainant  com- 
menced her  suit  for  divorce  and  alimony,  upon  the 
ground  ol  adultery  and  abandonment,  defendant  sought 
to  defeat  her  suit  by  charging  adultery  upon  com- 
plainant, and  to  sustain  this  charge  procured  witnesses 
to  swear   falsely   in   support   of   his   unfounded    charges. 

It  appears  that  in  1865,  when  complainant  filed 
her  bill  for  divorce  and  alimony,  defendant  claimed  to 
be  the  owner  of  real  and  leasehold  estate  of  the  value 
of  $100,000,  but  a  large  portion  thereof  was  held  in 
the  name  of  others,  and  most  of  that  in  his  own  name 
was  unimproved  property,  held  by  unregistered  titles^ 
and  when  the  receiver  was  appointed,  in  1866,  he  had 
disposed  of  most  of  his  property,  except  that  taken 
possession  of  by  the  receiver,  and  which  was  improved 
and   productive   property. 

It  appears  that  the  property  in  the  hands  of  the 
receiver,   out  of   which   alimony   was  claimed,   consisted 
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of  four  dwellings  on  Monroe  street,  valued  by  one  of 
the  receivers  at  $10,000  cash;  four  dwellings  on  Fourth 
street,  valued  at  $15,000,  and  five  store-houses  on  Poplar 
street,  valued  at  $20,000.  The  houses  on  Monroe 
street  were  built  on  ground  the  lease  of  which  has 
expired;  the  buildings  on  Fourth  and  Poplar  streets  on 
ground   leased   for   about   thirty   years. 

In  view  of  these  facts  and  circumstances  the  Chan- 
cellor, in  the  exercise  of  the  discretion  vested  in  him^ 
was  of  opinion  that  justice  would  be  done  to  all  the 
parties  in  interest  by  decreeing  to  complainant  for  per- 
manent alimony  so  much  of  the  property  situated  on 
the  south-east  corner  of  Poplar  and  Fourth  streets  as 
is  covered  by  store-houses  Nos.  137,  139  and  141  on 
Poplar  street,  and  dwelling-houses  Nos.  100  and  102 
on  Fourth  street,  estimated  to  be  of  the  value  of 
$20,000. 

In  coming  to  this  conclusion  it  is  manifest  that  the 
Chancellor  had  regard  to  the  interests  of  the  brothers 
and  sisters  of  defendant,  who  had  contributed  by 
their  labor  and  services  in  the  acquisition  of  the 
property,  as  well  as  to  the  claims  of  creditors  of 
defendant. 

We  are  satisfied  with  his  conclusion,  except  that  the 
reasonable  costs  of  complainant  in  procuring  her  rights 
by  the  aid  of  solicitors  should  be  included  in  the  costs 
of  the  cause,  to  be  a  lien  upon  the  property  in  the 
hands  of  the  receiver  not  allotted  to  complainant  as 
part  of  her  permanent  alimony.  With  this  modifica- 
tion we  are  satisfied  with  the  decree  of  the  Chancellor, 
and   affirm   it,   with   the   costs   of  this   court  to   be   paid 
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by  defendant^  and  to  be  a  lien  on  the  property  as 
provided    for   the   costs   below. 

The  cause  is  remanded  for  such  further  proceedings 
as   may   be   necessary. 

The  decree  in  the  case  of  Julia  E.  Stillman^  etc., 
V.  Eliza  Stillman,  etc.,  is  also  affirmed,  with  costs 
against   the  appellants. 


In  the  attitude  in  which  these  cases  are  presented 
in  the  record,  we  have  not  felt  that  it  would  be 
proper  to  determine  any  question  except  that  A.  C. 
Stillman  was  the  owner  of  the  property  impounded, 
so  far  as  Eliza  Stillman^s  claim  for  alimony  was  in- 
volved :  but  as  to  any  question  between  the  creditors 
of  A.  C.  Stillman  and  his  sisters,  and  the  widow  and 
children  of  Lee  Stillman  in  regard  to  the  title  to  prop- 
erty, we  have  given  no  opinion,  that  question  not  being 
involved  in  the  issue  in  the  case.  The  decree  already 
entered  conforms  to  this  holding  of  the  opinion,  and 
will   so   remain,   without   the   amendments   suggested. 

We  can  make  no  order  or  decree  in  regard  to  the 
rights  of  McKinney,  Bryson  &  Co.,  who  claim  to  be 
judgment  creditors  of  A.  C.  Stillman,  for  the  reason 
that  no  decree  was  made  by  the  Chancellor  on  this 
question,  and  they  have  not  brought  the  case  here  by 
appeal  or  writ  of  error.  Of  course,  in  this  state  of 
the  case,  this  court  could  do  no  more  than  to  declare 
the  rights  of  Eliza  Stillman  in  the  property  impounded, 
and  to  leave  the  creditors  of  A.  C.  Stillman  to  their 
remedies   by   such    proceedings   as   they   might   resort   to 
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in  the  enforcement  of  their  rights,  whether  us  against 
Eliza  Stillman^  or  as  against  the  sisters  of  A.  C.  Still- 
man  and  the  widow  and  children  of  his  brother,  Lee 
Stillman. 

The   application,    therefore,    for   the   order    or    decree 
indicated   is  disallowed. 


Troup  v.  Hart. 

WHiL.  Life  estate.  Unlimited  power  of  disposition,  A  devise  of  real  or  per- 
sonal property  for  life,  with  unlimited  power  of  disposition  to  the  de- 
yisee,  at  his  death  vests  the  absolute  title  to  the  property  devised. 

Gases  cited :  David  v.  Bridgman,  2  Yer.,  657 ;  Davis  v.  Bichardson,  10 
Yer.,  290 ;  Thompson  v.  McKissack,  3  Hum.,  636 ;  Bean  v.  Myers,  1 
Col.,  228 ;  Henderson  v.  Vaulx,  10  Yer.,  33. 


FROM   TIPTON. 


Appeal  from   the  Chance\y  Court.      Henry  J.  Liv- 
ingston,  Chancellor. 

J.   W.   &   W.   J.    Harris   for  complainant. 

Bate    &    Smitheal    and    J.    M.    Steele    for    de- 
fendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
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The  question  involved  in  this  case  depends  upon 
the  construction  of  the  following  clause  in  the  will  of 
James  Galbreath : 

12th.  ^^As  to  all  the  rest  of  my  estate,  residue 
and  remainders,  whatever  it  may  be,  the  tract  of  land 
I  now  live  on,  my  negro  girl  Ann,  my  mules,  etc., 
aill  and  everything  belonging  to  the  place,  of  every 
kind  and  description,  whatever  it  may  be,  I  will  and 
bequeath  to  my  loving  wife  Margaret  Galbreath,  to 
have  and  to  hold-  during  life,  and  to  make  what  dis- 
position  she   may    see   proper   at   her   death.^' 

Chancellor  Livingston  was  of  opinion  that  the  widow, 
Margaret  Galbreath,  took  an  absolute  title  to  the  prop- 
erty,  and    decreed   accordingly. 

The  exact  question  now  presented  arose  in  the  case 
of  David  v.  Bridgmarij  2  Yer.,  557,  upon  the  follow- 
ing clauses  in  the  will  of  Sampson  David:  1st.  "It 
is  my  will  that  my  beloved  wife,  Martha  David,  have 
all  my  estate,  both  real  and  personal,  during  her  life/* 
2d.  "  It  is  my  will  that  my  wife  Martha,  at  her  death, 
may  have  full  power  and  authority  to  dispose  of  all 
my  personal  property  in  any  manner  she  may  think 
proper." 

In  this  case  Judges  Catron  and  Peck  held,  that 
the  widow  took  the  absolute  title  to  the  personal  proji- 
erty,  becaupe  the  will  vested  her  with  the  unlimited 
power  of  disposal  at  her  death.  Judge  Citron,  in  his 
opinion,  says:  "That  Martha  David  had  the  right  to 
use  the  property,  without  any  right  on  the  part  of 
the  distributees  of  Sampson  David  to  impound  it  dur- 
ing   her    lifetime,   is,    we    think,    incontrovertible;     thai 
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she  could  sell,  give  away  or  destroy  it,  without  legal 
restraint  or  molestation  by  complainants,  follows;  and 
that  a  sale  or  gift  of  the  property  at  any  period 
during  her  life,  would  have  been  in  effect  a  disposi- 
tion at  her  death,  (because  then,  as  well  as  previously, 
a  subsisting  alienation,)  we  have  no  doubt/^  And  he 
adds :  "  If  Martha  David,  as  devisee  of  her  husband, 
could  lawfully  part  with  the  property  bequeathed  at 
any  period  after  S.  David^s  death,  and  communicate 
a  good  title  to  the  purchaser,  it  follows  that  she  had 
the  power  as  effectually  to  defeat  the  estate  in  re- 
mainder, as  if  the  words,  *at  her  death,'  had  not 
been   inserted   in    the   will." 

It  is  true  that  Judge  Whyte  dissented  from  the 
opinion  of  Judge  Catron  and  Peck,  and  that  the  rea- 
soning of  his  dissenting  opinion  is  supported  by  nu- 
merous authorities.  But  the  decision  of  Judges  Cat- 
ron and  Peck  has  been  so  long  and  so  often  followed 
in  subsequent  cases,  that  we  do  not  feel  disposed  to 
regard  it  as  a  debatable  question.  The  case  of  David  . 
V.  Bmdgman  was  recognized  and  approved  in  Davis  v. 
Richardson,  10  Yer.,  290;  Thompson  v.  McKxssachy  3 
Hum.,  636;  Bean  v.  Meyers,  1  Col.,  228.  And  in 
the  case  of  Henderson  v.  Vaulx,  10  Yer.,  33,  Judge 
Reese,  after  expressly  approving  the  case  of  David  v. 
Brigdman,  distinguishes  the  former  case  from  the  latter, 
from  the  fact  that  it  was  the  apparent  intention  of 
the  testator,  from  the  language  of  the  will,  and  from 
the  surrounding  circumstances,  "to  limit  and  restrict 
the  wife's  power  of  disposing  of  the  property  to  the 
time   of  her  death.'' 
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We  are  therefore  of  opinion  that  the  construction 
placed  upon  the  clause  of  the  will  under  consideration 
by  the  Chancellor  is  fully  supported  by  the  authorities 
in  our  statute,  and  we  therefore  affirm  his  decree 
with   costs. 

TuRNEY,   J.,   dissenting. 

I  am  of  opinion  it  was  clearly  the  intention  of  the 
testator  to  give  to  the  wife  a  life  estate,  with  a  power 
of  disposition  at  her  death,  and  if  she  failed  to  ex- 
ercise  the   power,   the   estate   to   go   to  his   next   of  kin. 

Public  policy  demands  that  less  technicality  shall 
obtain  in  the  construction  of  wills  than  in  any  other 
instrument,   and   yet   more   of  it   prevails. 

Courts  should  not  be  held  to  an  adhefance  to 
strained  or  technical  construction  because  pre-decisions 
have  either  established  or  followed  them,  but  ought  to 
determine  the  intention  of  the  testator,  in  each  par- 
ticular instance,  upon  the  peculiar  phraseology  of  the 
will  before  them,  remembering  that  the  draftsmen  of 
wills  are  most  generally  unprofessional  men,  neighbors 
or  friends  of  the  testator  in  whose  honesty  and  com- 
mon sense  he  has  confidence,  without  regard  to  pro- 
fessional experience  or  technical  proficiency,  who  speaks 
in  his  own  language  peculiar  to  ordinary  men,  and 
having  an  ordinary  meaning,  and  always  intended  to 
express  such  intention  as  ordinary  men  will  naturally 
understand   it  to   express. 

Testing  the  clause  in  question  by  this  rule,  it  is 
clear    to    my   mind    the    testator,   for    good    reasons    to 
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himself,  meant  to  place  it  in  the  power  of  the  wife 
through  the  instrumentality  of  property  as  her  weapon, 
to  command  not  only  a  support  for  life,  but  also  at 
the  same  time  respect  and  kind  treatment  from  those 
who  would  be  around  her.  There  may  have  been 
rebellious  and  refractory  children,  grand  children  or 
step  childred,  a  selfish  next  of  kin,  who  could  only 
be  kept  to  their  duty  to  the  widow  by  the  love  and 
hope  of  gain.  I  use  this  illustration  as  one  of  many 
reasons  why  a  testator  might  devise  and  bequeath  as 
this   one   has   done. 

This  purpose,  or  a  similar  one,  being  so  far  ac- 
complished, it  is  natural  the  testator  should  look  not 
only  to  the  probability  that  the  wife  knowing  his 
wishes  ^ould  execute  the  power  in  favor  of  his  next 
of  kin  should  they  deserve  it,  or  she  failing  to  dis- 
pose of  the  estate  at  all,  it  would,  by  the  law,  go  to 
them. 

The  terms  of  the  clause  indicate  strength  of  mutual 
confidence  between  husband  and  wife,  and  a  willingness 
on  the  part  of  the  husband  that  the  wife  may  enjoy 
his  estate,  not  only  materially  >vhile  she  lives  after 
him,  but  by  it  command  reverence  and  respect,  with- 
out  absolute   disinheritance   to    his   own    blood. 

It  seems  to  me  that  many  of  the  constructions 
given  in  the  books  would,  if  the  testator  could  be 
reached,  startle  him  by  presenting  to  him  an  intention 
in  the  disposition  of  his  property  that  had  never  en- 
tered   into    his   mind    while    living. 

One  of  the  greatest  troubles  given  to  this  court  as 
now   constituted,   has   grown   put   of    the   effort    to   con- 
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strue  the  wills  of  judges  and  lawyers,  where  they  have 
attempted  to  comply  with  judicial  constructions.  The 
more  they  have  seemed  to  try  to  make  plain,  by  the 
light  of  adjudication,  the  more  they  have  clouded  their 
purposes.  The  decisions  in  questions  of  construction 
of  wills  is  nothing  more  nor  less  than  their  construc- 
tion of  former  constructions.  Each  lawyer  and  judge 
has  his  own  peculiar  views  of  the  meaning  of  court 
opinions,  hence  the  trouble  of  arriving  at  their  mean- 
ing jn    wills. 


Hawkins  v.   Small. 

CoBPORATiOKS.  B^iod  overaeer.  Charter  exemption.  The  defendant,  who 
waa  a  section  hand  on  the  N.  C.  &  St.  L.  R.  R.  Co.,  was  aanigned  to 
the  plaintiff,  who  was  a  road  overseer,  to  work  the  public  roads.  On 
being  summoned  by  the  plaintiff,  the  defendant  refused  to  work,  and 
alleged  aa  an  excuse  that  the  railroad  upon  which  he  worked  was 
originally  the  Nashville  and  Northwestern  Railroad  Company,  the 
charter  of  which  exempted  the  president,  directors,  clerks,  agents, 
officers  and  servants  from  road  duty.  Held^  that  defendant  waa 
exempt,  under  the  charter,  from  road  duty,  and  that  notwithstanding 
the  consolidation  of  the  Nashville  and  Northwestern  Railroad  with 
the  Nashville,  Chattanooga  and  St.  Louis,  it  not  appearing  that  the 
charter  of  the  latter  had  been  repealed,  the  new  company  took  the  old 
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road  burthened  with  the  reetrictiocLi)  &s  well  as  protected  by  the  terms 
and  oonditioiis  of  it«  charter. 


FROM   CARROLL. 


Appeal  from  the  Circuit  Court.  Jas.  D.  Porter, 
Judge. 

Attorney-General  Heiskell  for  the  State. 

J.   P.   Wilson   for   defendant. 

Sneed,   J.,   delivered   the   opinion    of  the   court. 

The  plaintifi,  as  overseer  of  a  public  road  in  the 
county  of  Carroll,  brought  this  action  under  the  statute 
to  recover  of  defendant,  as  one  of  the  hands  assigned 
him,  the  penalty  imposed  by  the  statute  for  failing  to 
work   the   road   when    summoned   to   do   so. 

The  case  was  submitted  to  the  judge  of  the  court 
upon  facts  agreed,  and  judgment  was  rendered  for 
plaintiff.       The   defendant   appeals   in    error. 

The  defense  is  that  the  defendant  was  at  the  time 
a  section  hand  on  the  railroad  now  operated  by  the 
Nashville,  Chattanooga  and  St.  Louis  Railroad  Com- 
pany, and  on  that  part  of  the  same  which  was  origi- 
nally a  portion  of  the  road  bed  of  the  Nashville  and 
Northwestern  Railroad  Company.  The  charter  of  the 
Nashville  and  Chattanooga  Railroad  Company  contains 
a  provision  exempting  the  president,  directors,  clerks, 
agents,  officers  and  servants  of  said  company  from  road 
duty.  The  charter  of  the  Nashville  and  Northwestern 
Railroad   Company   contains   a   similar   provision. 
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But  it  is  urged  that  the  defendant  is  not  protected 
under  either^  because  the  new  consolidation  of  the 
Nashville  and  Chattonooga  and  the  St.  Louis  Railroad 
Company,  now  own  and  operate  that  portion  of  the 
road  bed  of  the  Nashville  and  Nortwestern  Railroad 
Company  where  the  defendant  was  operating  as  a  sec- 
tion hand.  It  is  not  shown  that  the  provision  of  tne 
charter  referred  to  have  ever  been  repealed  or  abro- 
gated by  any  subsequent  charter  to  the  consolidated 
corporation  now  holding  the  road  by  purchase,  and 
operating   the   same. 

We  hold,  therefore,  that  the  new  company,  under 
its  purchase,  took  the  old  road  burthened  with  the  re- 
strictions as  well  as  protected  by  the  terms  and  con- 
ditions of  its  charter.  It  was  perfectly  competent  for 
the  Legislature  to  exempt  this  class  of  persons  from 
road  duty,  and  it  was  a  wise  exercise  of  legislative 
discretion.  A  section  hand  is  an  important  personage 
in  railroad  economy  in  the  protection  of  human  life 
as  well  as  the  property  of  the  people.  He  is  a  ser- 
vant of  the   company   in   the   sense  of  the   charter. 

Reverse   the  judgment   and   dismiss   the   case. 
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7b  196 

^^°  ^  McLeod  &  McGrath  v.  Capell. 

1.  Lien.    Mechanic's.    Svb-eontractor  eniitlcd  to  without  wriUen  naUce.    Where 

a  Bub-contractor  gives  the  owner  of  a  house  being  built,  verbal  notice  -^ 
that  he  looks  to  him  for  payment  of  his  services  rendered  on  the 
building,  written  notice  is  not  necessary  in  order  to  entitle  him  to  the 
mechanic's  lien,  as  the  act  of  1859  repeals  sec.  1986  of  the  Code,  under 
which  a  notice  in  writing  was  necessary. 

Cases  cited:  Greenwood  v,  Tenn.  Manf'g  Co.,  2  Swan,  136;  Barnes  «. 
Thompson,  2  Swan,  315 ;  Alley  &  Bueh  v,  Lanier,  1  Col.,  541 ;  Brown 
V,  Brown,  2  Sneed,  437. 

Code  cited :    Sees.  1981-5-6  and  1«81  cu 

2.  Same.    AUachment    Ancillary.    The  recitals  necessary  in  ancillary  at- 

tachments and  affidavits  are  not  required  in  the  attachments  and 
affidavits  in  cases  for  the  enforcement  of  mechanics'  liens,  as  the  facts 
are  required  to  be  stated  in  the  bill  and  sworn  to. 

Case  cited :    Brown  v.  Brown,  2  Sneed,  437. 

Code  cited:    Sees.  3455,  3474,  3543. 


FROM   HAYWOOD. 


Appeal  from  the  Chancery  Court.  James  Fen- 
tress,  Chancellor. 

A.   D.   Bright  for  complainant. 

Lea   &   Livingston   for  defendants. 

Deaderick,  J.,  delivered  the   opinion  of   the   Court. 

The  bill  in  this  case  was  filed  in  the  Chancery 
Court  at  Brownsville  to  enforce  the  Mechanic's  lien 
upon  a  house  and  lot  at  Brownsville  as  the  property 
of  Capell.  Defendant  Cain  contracted  with  Capell  to 
build    the    house,    and    before    Cain    began   work    upon 
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it,  entered  into  a  written  contract  with  the  complain- 
ania  to  do  the  painting  and  to  furnish  all  the  mate^ 
rials,   for  which   he   agreed   to   give   them   (326. 

Capell  resists  his  liability  to  complainants,  upon 
the  ground  that  he  had  no  contract  in  writing  or 
otherwise  with  complainants  by  which  he  bound  him- 
self to  pay  theqi,  nor  was  he  in  any  way  notified, 
until  after  he  had  paid  Cain  in  full,  that  complain- 
ants  looked   to   him   for  their  pay. 

The  proof  is  conflicting,  but  we  are  of  opinion 
that  the  weight  of  it  shows  that  after  complainants 
had  entered  into  their  contract  with  Cain,  and  before 
he  had  commenced  the  work,  that  defendants  did  no- 
tify the  defendant  Capell,  verbally,  that  they  had  un- 
dertaken, with  Cain,  to  do  the  painting  at  $325,  and 
that  they  would  look  to  him  for  their  pay,  and  that 
he  agreed  with  them  that  he  would  pay  them  the 
amount  that  Cain  had  contracted  to  give  them,  and 
deduct  it  from  the  amount  he  had  contracted  to  pay 
Gain. 

The  act  of  1826  (Code,  sees.  1981,  1985)  gives  the 
lien  in  favor  of  any  mechanic  or  undertaker,  founder 
or  machinist,  upon  land  upon  which  a  house  is  built 
or  repaired,  or  machinery  erected  or  furnished,  by  spe- 
cial contract  with  the  owner  or  his  agent,  for  the 
work  done  or  materials  furnished,  for  one  year  after 
the   work   is   finished   or   materials   furnished. 

The  act  of  1859-60  (Code,  sec.  1981a)  extended 
the  benefit  of  sec.  1981  of  the  Code  to  all  persons 
doing  any  portion  of  the  work  or  furnishing  any  por- 
tion  of  the   material  for   the  building,   etc. 
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By  sec.  1986,  act  of  1845,  journeymen  and  other 
persons,  to  have  the  benefit  of  the  lien  of  the  act  of 
1825,  were  bound  to  give  notice  in  writing  to  the 
owner  of  the  land,  when  they  began  work  or  fur- 
nished materials,  of  their  intention  to  rely  upon  the 
lien.  But  the  act  of  1859-60  puts  all  persons  doing 
work  or  furnishing  materials,  upon  the  same  footing 
with  mechanics  or  undertakers,  when  the  work  is  done 
or  materials  furnished  by  special  contract  with  the 
owner  of  his  land  or  his  agent,  and  no  notice  in 
writing  is  necessary  to  create  the  lien  under  the  act 
of  1825,  sec.  1981;  and  to  this  extent  the  act  of 
1869  is  a  virtual  repeal  of  the  act  of  1845  (Code, 
sec.  1986),  under  which  a  notice  in  writing  was  nec- 
essary to  create  the  the  lien  in  favor  of  journeymen 
or  other  persons  employed  by  mechanics,  founders  and 
machinists   to   work   on   the   buildings,   etc. 

If  materials  are  furnished  or  work  done  by  con- 
tract with  the  undertaker,  the  lien  is  given  to  the 
person  furnishing  the  materials  or  doing  the  work  in 
preference  to  said  undertaker,  if  furnished  or  done 
"by  special  contract  with  the  owner  Or  his  agent." 
2  Swan,  136.  What  is  meant  by  the  terms  '^  special 
contract  with  the  owner,''  etc.,  is  stated  to  be  nothing 
^'more  than  an  employment  and  undertaking  to  do 
the   work."       2   Swan,  315;     1   Col.,   541. 

By  the  act  of  1859-60  (sec.  1981a  of  Code),  sec. 
1981  was  so  amended  as  to  give  the  benefits  of  said 
last  named  section  to  all  persons  doing  any  portion 
of  the  work  or  furnishing  any  portion  of  the  mate- 
rials for   the   building,   etc.;     so  that  now,  equally  witb 
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coDtractor  or  undertaker,  such  persons  have  the  bene- 
fit of  a  lien  upon  the  land,  if  they,  by  "special  con- 
tract with  the  owner,"  are  ''employed  and  undertake 
to   do   the   work." 

We  are  of  opinion  that  it  was  not  necessary  to  the 
validity  of  the  lien  that  written  notice  to  the  owner 
of  an   intention   to   rely   upon   it   should   be   given. 

At  the  August  term,  1873,  at  which  term  the  final 
decree  was  pronounced,  defendant  Capell  entered  a  mo- 
tion to  quash  the  attachment,  for  the  reasons  that  the 
attachment  was  in  the  nature  of  an  ancillary  attach- 
ment, and  failed  to  show  upon  its  face  the  several 
recitals,  which  have  been  repeatedly  held  by  this  court 
to  be  necessary  to  the  validity  of  an  ancillary  at- 
tachment. 

We  do  not  think  there  is  anything  in  this  ob- 
jection. 

This  lien  is  enforced  by  attachment  sued  out  at 
law,  or  in  equity,  upon  bill  or  petition,  under  oath, 
setting  forth  the  facts,  and  proceeded  with  under  the 
provisions  of  the  preceding  chapter.  Code,  ch.  11, 
art.   2,   sec.    3543. 

While  it  has  been  held  that  the  attachment  issued 
to  enforce  the  mechanic's  lien  is  auxiliary  and  collat- 
eral to  the  original  process  in  the  case,  and  that  per- 
sonal service  of  process  must  be  had,  except  in  cases 
in  which  original  attachment  would  lie,  still  it  is  man- 
ifest that  the  attachment  is  not  issued  for  any  of  the 
causes  enumerated  in  see.  3455.  The  lien  may  be 
enforced  by  bill  in  equity  setting  out  the  facts  and 
sworn    to,   and,  on   bond   and   security  being   given,  the 
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attachment  issues  with  subpcena  to  answer — the  attach- 
ment in  the  form,  substantially,  prescribed  in  sec. 
3474;  or,  as  held  in  Brovm  v.  Broion,  2  Sneed,  437, 
it  may  be  incorporated  with  the  leading  process,  so  that 
it   distinctly   appear   and   be   levied   on   the   property. 

It  certainly  was  not  intended  to  require  the  reci- 
tals in  the  attachment  and  affidavit,  held  necessary  in 
ancillary  attachments,  and  the  affidavit,  as  the  facts 
are  required  to  bei  stated  in  the  bill  and  sworn  to, 
and  the  attachment  is  authorized  solely  because  of  the 
subsisting  lien,  and  for  this  cause  only,  it  is  allowed 
to   issue   upon    facts   stated    in    the   bill. 

The  decree  of  the  Chancellor  overruling  the  motion 
to  quash,  and  referring  the  cause  to  the  master  to 
ascertain  the  amount  due  complainants,  will  be  affirmed, 
and  the  cause  will  be  remanded  for  taking  said  ac- 
count  and   for   further   proceedings. 


r 
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A.  B.  Treadwell  v,  Wm.  McKeon. 

Fraud.  Trusts.  Appropriation  of  trust  funds.  A  third  party  who  ac- 
quires the  title  to  property  by  the  illegal  appropriation  of  trust 
funds,  which  illegal  appropriation  was  known  to  and  procured  to  be 
made  by  such  third  party,  is  affected  with  the  trust  just  as  the  trustee 
would  have  been,  and  the  beneficiary  can  elect  either  the  property  or 
his  remedy  in  personam. 

Case  cited :  Hamilton  v.  Brown,  3  Sneed,  465. 


FROM    SHELBY. 


Appeal   from   the   Chancery   Court.        A.   M.   Camp- 
bell^  Chancellor. 

L.   D.    McKissiCK   for  complainant. 

Yergbr,   Sale  &  Miller   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  conrt. 

In  1847,  L.  F.  Henderson  and  W.  McKeon,  being 
judgment  creditors  of  Michael  Lougan,  filed  separate 
bills,  in  the  Chancery  Court  at  Memphis,  to  set  aside 
a  conveyance  of  a  house  and  lot  in  Memphis,  made 
by  Lougan  to  Wm.  Clark,  upon  the  ground  of  fraud, 
and  seeking  to  subject  the  lot  to  the  satisfaction  of 
their  respective  claims.  The  cases  were  consolidated, 
and  on  final  hearing  the  conveyance  was  set  aside  as 
fraudulent,  and  the  house  and  lot  decreed  to  be  sold. 
At  the  sale,  which  took  place  on  the  20th  of  Octo- 
ber, 1853,  Wm.   McKeon  was  the   purchaser   at  $6,050, 
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who  executed  his  two  notes  at  six  and  twelve  months^ 
with  E.  M.  Yerger,  who  was  the  solicitor  of  Hender- 
son, as  his  surety.  A  lien  was  retained  in  the  de- 
cree to  secure  the  payment  of  the  notes.  On  the 
24th  of  December,  1855,  a  decree  was  rendered,  in 
which  it  was  recited  that  McKeon  had  paid  $6,569, 
the  purchase  money  and  interest,  and  the  title  was 
vested  in  McKeon.  A  writ  of  possession  was  ordered 
to  issue,  and  under  the  writ  McKeon  was  put  in  pos- 
session  on    the    1st   of  April,    1856. 

The  proceeds  of  the  lot  were  ordered  to  be  paid 
over — to  McKeon  $1,666,  and  to  Henderson  $3,487, 
and  the  residue,  $1,149,  to  be  retained  for  further 
orders.  An  account  for  rent  was  ordered  against 
Lougan  from  October  20,  1853,  the  date  of  sale,  to 
April  1,  1856,  when  possession  was  given.  Upon  the 
report  of  the  clerk  and  master,  in  June,  1856,  a  de- 
cree was  rendered  in  favor  of  McKeon  against  Lou- 
gan for  $1,838  for  rents.  The  surplus  of  $1,149,  or 
80  much  as  remained  after  paying  prior  liens,  was 
ordered   to   be   credited    on   the   decree. 

In  February,  1860,  complainants,  who  are  the  only 
heirs  and  distributees  of  Henderson,  filed  the  present 
bill,  in  the  Chancery  Court  at  Memphis,  against  Mc- 
Keon, to  have  a  resulting  trust  declared  and  set  up 
in  the  house  and  lot  purchased  by  him,  to  the  extent 
of  the  judgment  of  $3,487,  upon  the  allegation  that 
under  an  agreement  between  McKeon  and  Henderson, 
their  respective  judgments  were  satisfied  by  being  ap- 
propriated in  payment  for  the  house  and  lot,  and  that 
the   title    was  vested   in    McKeon,   and    held    by   him    in 
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trust   for   Henderson   and   himself.       McKeon   denies,  in 
bis   answer,   that    he    bought    the    lot   upon    any   agree- 
ment  with    Henderson,   or    with    any   other    person    on 
behalf  of  Henderson,  that  Henderson  was   to   be   inter- 
ested  in    the    lot   to    the    amount   of   his   judgment,   or 
that    he    took    title    under    any   such    agreement.       He 
states  "that  after  the  sale  he   proposed   to   E.   M.  Yer- 
ger,   Esq.,   that   he   might    become    jointly   interested   in 
the   purchase   if  he   desired;     that   Yerger   told   him   he 
did  not   have   the   money,  and   that   he   had   no   author- 
ity  to   make   the   purchase   for   Henderson."       Respond- 
ent  then   stated    to    said    Yerger    that    he   was    pressed 
to  get   tlie    money,   and    did    not    know   that    he   could 
make   the   payment   unless    he   could    sell    the    lot,   and 
authorized   said   Yerger   to    make   a   sale   of   it   for   him 
in   cash,  so  as  ft>   pay  the   purchase  money,  and   agreed 
to   pay   said    Yerger   one-half  of  all   he   could   get   over 
the    amount    bid    by   respondent.       He    is   informed   by 
said   Yerger   that    he    did    try   to    sell    and    could    not. 
He   states,    also,   that    he   did    not    pay   into    court    the 
amount  of  his   own   decree,  nor  of  said  decree  of  Hen- 
derson.      He   admits   that    said    Yerger,   as    solicitor   of 
said   Henderson,    gave   a   receipt   on    the    31st   of   July, 
1856,    for  the    amount   of   the   decree   of   said    Hender- 
son.      Ah    before    stated,    respondent    was    pressed    for 
money   and   could  not   make  the   payments  on   his   pur- 
chase,  and   he   obtained    the   receipt    from    said    Yerger 
upon  the  express  agreement  and   understanding  that  he, 
said   Yerger,    might   go   on   and   sell  said   property,  and 
out  of  the   sale   pay  the  decree  of  Henderson;     and  in 
no  event  was    said    property  to    be   sold    by   said    Mc- 
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Eeon  without  said  decree  being  immediately  paid  out 
of  the  proceeds.  McKeon  states  in  his  answer  that 
on  the  20th  of  October,  1853,  which  was  the  day  'of 
his  purchase,  he  paid  Yerger  $700  on  his  fee  of 
$1,000.  It  is  observed  that  the  decree  vesting  the 
title  in  McKeon  was  made  in  December,  1855,  and 
the  receipt  of  Yerger,  referred  to  by  McKeon,  was 
dated  in  July,  1856.  In  reference  to  these  matters, 
it  was  admitted  of  record  by  the  parties  that  when 
the  decree  vesting  the  title  was  made,  McKeon  had 
not  paid  the  amount  of  the  Henderson  decree;  bat 
it  was  before  then  "agreed  that  said  E.  M.  Yerger, 
the  solicitor  of  said  Henderson,  should  receipt  to  the 
said  McKeon  for  the  same,  as  though  he  had  been 
paid.'*  This  agreement,  as  well  as  the  answer  of 
McKeon,  is  signed  by  E.  M.  Yerger*  as  his  solicitor. 
The  deposition  of  E.  M.  Yerger  was  taken  for 
defendant.  He  says:  "I  did  not  agree  to  join  him 
(McKeon)  in  said  purchase  on  the  part  of  the  plain- 
tiff  (Henderson),  nor  did  I  know  that  he  was  going 
to  make  it.  He  came  to  me  afterwards  and  told 
me  he  had  bought  the  house  and  lot,  and  had  to 
pay  the  clerk  for  it,  but  did  not  have  the  money, 
and  asked  me  to  receipt  to  him  for  the  payment,  so 
that  he  could  settle  with  the  clerk  and  get  the  title, 
stating  to  me  that  I  could  sell  the  property  at  any 
time  I  pleased  and  could  get  a  buyer,  and  pay  the 
^ebt  of  Henderson.  I  agreed  to  do  so,  believing 
that  the  property  would  bring  the  money  at  any  time, 
and  did  give  the  receipt.  Defendant  paid  me  $700, 
in   part   of  my   fee,   at  the   time.       As  the  attorney   of 
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HeDderson,  I  never  made  any  agreement  that  the  pur- 
chase should  be  joint,  and  I  did  not  give  the  receipt 
to  McKeon  as  a  payment,  but  only  to  enable  him  to 
get  the  title,  and  so  enable  me  to  sell  the  property 
and  get  Henderson^s  money  out  of  it.  I  never  had 
authority  to  buy  the  land  for  Henderson,  nor  did  he 
consent  I  should  do  so.  So  far  as  I  know,  Hender- 
son never  heard  or  knew  of  the  purchase  by  McKeon. 
He  told  me  I  might  have  half  of  all  I  sold  it  for 
over  and  above  what  he  gave  for  it.  I  never  had 
any  agreement  with  McKeon  in  writing  that  I  was 
to  sell   the   lot  and   pay   the   Henderson   debt.'' 

On  -cross-examination,  Yerger  said:  "Henderson's 
decree  went  into  the  payment  for  the  lot.  The  pay- 
ments made  to  me  by  McKeon  were  without  the 
knowledge  of  Henderson,  and  some  of  them,  as  ap- 
pears by  the  agreement,  were  made  after  the  death  of 
Henderson." 

It  is  manifest  that  the  proof  fails  to  support  the 
allegation  of  the  bill,  that  McKeon  bought  the  lot 
in  pursuance  of  an  agreement  between  Henderson  and 
himself  that  their  respective  judgments  were  to  be 
used  in  paying  for  it.  But  it  is  equally  manifest 
that  the  two  judgments  were  so  used,  and  that  it  was 
by  this  means  that  McKeon  effectuated  his  purchase 
and  procured  the  title  to  the  lot.  It  is  clear  that 
McKeon  appropriated  Henderson's  judgment,  in  pursu- 
ance of  an  agreement  between  Henderson's  solicitor 
and  himself,  but  it  is  not  clear  at  what  time  this 
agreement  was  made.  McKeon  and  Yerger  both  state 
that  it  was    made    after    McKeon    purchosed,   but   how 
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long    afterwards    is    left    in    some    doubt.       Two    facts, 
however,    are    distinctly    stated,    from    which    we    iofiT 
that    this    agreement    was    made    immediately   after    the 
purchase,    and    before    McKeon    executed    his    notes   to 
the    clerk.       First,   it    is   shown   that   Yerger   was    Mc- 
Keon's   surety   on    the   notes;     and    second,   that  on   the 
day   of  sale — October   20,  1853 — McKeon   paid   to  Yer- 
ger   $700    on    his    fee   of    $1,000.       From    these    facts, 
which    are    clearly   established,   we    think    it    altogether 
probable   that   when    McKeon    paid   the   $700,   and   pro- 
cured  Yerger   to   become   his   surety   on   the   notes,   and 
it    was    then     understood    and     agreed     that    when     the 
notes    become    due,    whici:     would    be    at    the    end    of 
twelve   months,   if  McKeon   could   not   raise  the   money 
to    pay   them,    that    Yerger    would    give    to    him    a   re- 
ceipt for   Henderson^s  judgment,  to  enable    him   to   pro- 
<3ure   the   title.       We    infer    that   when    McKeon    found 
himself   unable   to    pay   at    the    maturity   of   the    notes, 
which    was   in   October,    1854,    that    the    agreement   was 
<;arried   out    by   the    decree   of    December    24,   1855,   in 
which    it   is   assumed    that   the    purchase    mdney    was   all 
paid,  and   was   in  court.       This  decree   could  only  have 
been    made    upon    the  agreement  of  the  parties  that  the 
money  was   paid,  and  of  this  decree  Yerger  was  neces- 
sarily cognizant.       But   as   a   matter   of  fact,   no   money 
except   the    $700   paid   to   Yerger    on    the   day    of    sale, 
had    been    paid,  nor    had   Yerger   then   executed   the    re- 
ceipt;   this  was  not  done  until  July  31,   1856,  although 
it   is   admitted    in   the    record    that   Yerger    had    agreed 
before     the    decree    of    December     24,     1855,     that     he 
would   give   such   receipt. 
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Without  being  able  to  fix  definitely  upon*  the  date 
of  the  agreement  between  McKeon  and  Yerger,  we 
think  the  terms  of  the  agreement  show  that^  upon 
Yerger^s  receiving  $700  on  his  fee,  and  his  promise 
to  give  McKeon  a  receipt  and  thus  to  enable  him  to 
take  up  his  notes  and  procure  the  title  without  pay- 
ing the  money,  McKeon  agreed  that  Yerger  might 
sell  the  lot  at  any  time  for  cash,  and  have  one-half 
of  the  proceeds  over  and  above  the  purchase  price. 
We  think  it  fairly  inferable,  from  the  proof,  that 
Yerger  accepted  this  proposition,  and  carried  it  out 
by  making  efforts  to  sell  the  lot,  and  in  allowing  the 
decree  for  title  to  be  made,  and  in  afterwards  giving 
McKeon    the   promised   receipt. 

It  follows  that  the  proof  fails  to  sustain  the  alle- 
gations of  the  bill  as  to  the  purchase  of  the  lot  un- 
der an  agreement  between  McKeon  and  Henderson, 
and  therefore  that  complainants  are  not  entitled  to  the 
property  as  a  resulting  trust  upon  the  grounds  relied 
on  in  their  bill.  But  if  they  are  entitled  to  relief 
it  must  be  given  upon  the  case  made  in  defendant's 
answer   and   the   proof. 

No  principle  of  law  is  better  settled  than  that,  if 
a  trustee  or  other  person  standing  in  a  fiduciary  rela- 
tion, wrongfully  converts  a  trust  fund  into  another 
species  of  property,  the  beneficiary  will  be  entitled  to 
the  property  thus  acquired.  In  such  ca«e  the  wrong- 
ful act  of  the  trustee  is  not  binding  on  the  benefi- 
ciary, and  is  a  matter  entirely  at  the  option  of  the 
latter  whether  to  take  the  substituted  property,  or  to 
disclaim   title   thereto   and    proceed    upon   his   remedy   in 
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'personam,  Hamilton  v.  Brown^  3  Sneed,  465.  It  is 
not  deaied  that  Yerger  occupied  a  fiduciary  relation 
to  Henderson^  and  it  is  conceded  that,  as  solicitor,  he 
had  no  power  to  appropriate  Henderson's  judgment,  or 
to  receive  satisfaction  of  it,  without  his  consent,  in 
anything  but  money.  The  assignment  of  the  judg- 
ment, or  the  acknowledgment  of  satisfaction  of  it, 
therefore,  without  receiving  the  money,  and  the  agree- 
ment that  it  might  be  used  by  McKeon  in  procuring 
title  to  the  lot,  was  a  misappropriation  and  conversion 
of  the  trust  fund,  which  was  not  binding  on  Hender- 
son. As  soon  as  the  converson  took  place  and  the 
title  to  the  lot  was  obtained,  if  the  title  had  been 
taken  by  Yerger,  the  right  of  Henderson  to  the  lot, 
at  his  election  to  his  remedy  in  personam,  accrued. 
But  the  title  was  not  vested  in  Yerger,  the  solicitor, 
but  in  McKeon,  with  Yerger's  consent  and  by  his 
active  procurement,  and  for  the  benefit  of  McKeon 
directly,  and  contingently  for  the  benefit  of  Yerger, 
There  is  no  pretense  that  McKeon  was  an  innocent 
purchaser.  For  his  own  accommodation  and  benefit, 
and  contingently  for  the  benefit  of  Yerger,  McKeon 
obtains  the  use  of  Henderson's  judgment,  and  thereby 
acquires   title   to   the    lot. 

It  is  true  that  there  seems  to  have  been  no  pur- 
pose, on  the  part  of  either  Yerger  or  McKeon,  to 
defeat  the  ultimate  collection  of  Henderson's  judgment. 
It  was  only  an  unauthorized  and,  in  the  eye  of  the 
law,  fraudulent  appropriation  of  the  judgment,  for  the 
present  and  temporary  accommodation  and  benefit  of 
McKeon,    and    incidentally   for    the    benefit   of    Yerger. 


APRIL  TERM,  1874.  209 


Treadwell  v,  McKeon. 


In  one  event  both  were  'interested  in  the  property. 
If  Yerger  could  sell  the  lot  for  more  than  the  pur- 
chase price^  he  was  to  have  one-half  of  the  excess 
after  paying  McKeon^s  and  Henderson's  judgments. 
It  was  a  joint  speculation  of  the  parties  on  the  trust 
fund^  and  so  soon  as  the  trust  fund  passed  into  the 
lot^  the  law  substituted  the  lot  for  the  judgment^  and 
gave  to  Henderson  the  option  to  claim  the  property, 
or  to  proceed  on  his  judgment,  or  to  proceed  against 
Yerger   in  personam. 

The  exact  question  here  involved  was  decided  by 
this  court,  at  the  present  term,  in  the  case  of  MiUer 
v.  Birdsong,  in  which  it  was  held  that  a  third  party, 
who  acquires  the  title  to  property  by  the  illegal  ap- 
propriation of  trust  funds,  which  illegal  appropriation 
was  known  to  and  procured  to  be  made  by  such  third 
party,  was  affected  with  the  trust  just  as  the  trustee 
would  have  been,  and  that  the  beneficiary  could  elect 
either   the   property   or    his   remedy   in  personam. 

Such  we  regard  the  present  case;  and,  upon  the 
same  ground,  we  hold  that  McKeon  holds  the  lot  as 
trustee  for  Henderson,  and  his  heirs  having  elected  to 
claim  the  property,  they  are  entitled  to  relief  upon 
the  case  made  in  the  answer  and  by  the  proof.  The 
Chancellor   so   held,   and    we   affirm    his   decree. 

The   costs   of  this   court   will    be    paid    by    McKeon. 


In    this    case    the     decree    of    the     Chancellor    was 

affirmed.       By    that  'decree    a   reference    was    made    to 

ascertain   the  amount   reasonably  due   to   Yerger  for  his 
14 — VOL.  7. 
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services  as  attorney,  and  the  decree  was  affirmed^  un- 
•der  the  impression  that  the  Chancellor  had  held  that 
after  the  amount  of  the  fee  was  ascertained  it  should 
be  deducted  from  the  amount  of  the  Henderson  judg- 
ment, and  the  balance  would  show  the  pro  tanto  in- 
terest of  Henderson's  heirs  in  the  property,  and  its 
proceeds   when   sold. 

This  was  the  opinion  of  the  court  on  this  point, 
and  the  decree  in  this  respect  will  be  so  modified, 
but   in   all   other   respects   ai&rmed. 


Robert  McClklland  v.  Bettie  McClelland. 

1.  Foreign  Guardian.  Auth/rrUy  to  file  bill,  a  guardian  who  resides  in 
another  State  with  hin  wards,  and  has  been  regularly'  and  properly 
appointed  and  qualified  in  such  State,  may  tile  his  bill  in  this  State 
for  the  sale  of  real  eHtate  belonging  to  his  wards. 

2«  Same.  Terms  upon  vhich  he  is  aUoiced  to  receive  funds.  WTiile  the  foreign 
guardian  may  procure  the  8ale,  he  can  only  receive  the  funds  arising 
therefrom  upon  the  execution,  in  the  court  having  control  of  them,  of 
a  bond,  under  the  direction  of  such  court,  for  their  proper  manage- 
ment and  application. 


FROM    GIBSON. 


Appeal   from   the   Chancery   Court.      Jno.    L.    Wil- 
liamson,  Special   Chancellor. 
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J.   L.   Williamson   for  complainant. 

Jones   &   Carthel  for  defendant. 

TuRNEY,  J.,  delivered   the  opinion  of  the   court. 

A  guardian  who  resides  in  another  State  with  his 
wards^  and  has  been  regularly  and  properly  appointed 
and  qualified  in  such  State^  may  file  his  bill  in  this 
State  for  the  sale  of  real  estate  belonging  to  his 
wards. 

The  guardian  has  the  management  and  control  of 
the  person  and  property  of  the  ward,  supplies  its  ne- 
cessities and  directs  its  education  with  the  means  of 
the  trust  estate.  It  is  for  these  twofold  purposes 
that  the  law  requires  a  guardian,  who,  unlike  an  ad- 
ministrator, has  control^  of  the  entire  estate,  real  and 
personal. 

While   the   foreign    guardian    may   procure    the   sale, 

he   can   only   receive   the   funds   arising    therefrom   upon 

the    execution,   in    the    court    having    control   of    them, 

of  a   bond,  under  the  direction  of  such  court,  for  their 

proper   management   and    applicotion. 

Ordinarily,  the  Chancery  Court  is  the  proper  one 
to  exercise   the  jurisdiction   indicated. 

Reverse   the  judgment   and   remand   the   cause. 
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M.  E.  Williamson  v.  N.  Fontain,  Ex'r,  etc. 

Pabtnership  Realty.  It  is  the  settled  rule  of  property  in  this  State 
that  the  real  estate  of  a  partnership  is  held  as  personalty  for  the  pur- 
poses of  the  partnership,  but  where  not  needed  for  such  purposes  it 
descends,  as  other  real  estate,  to  the  heir.  This  being  the  rule,  the 
court  holds  that  the  widow  of  a  deceased  partner  cannot  treat  the 
real  estate  as  personal  property,  but  that  it  goes  to  the  heir  as  realty. 

Cases  cited :    McAlister  v.  Montgomery,  3  Hay.,  9 ;   Woods  v.  Yeatman, 
6  Yer.,  20 ;  Piper  v.  Smith,  1  Head,  97. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court.  W.  L.  Scjott, 
Chancellor. 

KoRTRECHT  &   Crapt  for  complainant.  • 

Stephens  &  Smith  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  is  the  widow  of  Samuel  B.  William- 
son, who  died  in  Shelby  county  in  1869,  leaving  com- 
plainant and  defendant,  Samuel  B.  Williamson,  an  in- 
fant son,  his  only  child,  surviving  him.  He  was  a 
member  of  the  mercantile  iSrm  of  Williamson,  Hill  & 
Co.,  which  firm  owned,  at  the  time  of  the  death  of 
S.  B.  Williamson,  valuable  real  estate,  received  by 
them  in  satisfaction  of  debts  due  the  firm.  He  left 
a  will,  which  was  duly  proven,  and  of  which  his 
widow  and  partner,  N.  Fontain,  were  qualified  as  ex- 
ecutrix and   executor.       The   widow   dissented   from   the 
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will,  and  now  claims  that  she  is  entitled  to  her  dis- 
tributive share  of  the  real  estate  of  the  firm  as,  per- 
sonal property.  It  is  conceded  that  the  real  estate 
of  the  firm  is  not  needed  for  payment  of  its  debts, 
and  the  question  thus  presented  is,  whether  the  inter- 
est of  S.  B.  Williamson  in  the  partnership  real  estate 
descends  to  his  heir,  or  continues  to  be  personalty  and 
subject   to    the^  laws   of  distribution. 

It  is  not  denied  in  the  argument  that  the  current 
of  decisions  in  Tennessee  is  that  so  much  of  the  real 
estate  of  a  partnership  as  is  not  needed  for  the  pay- 
ment of  its  debts,  descends  as  realty  to  the  heirs; 
but  it  is  said  that  these  decisions  have  been  made 
accompanied  with  such  intimations  of  doubt  as  to  their 
correctness,  that  the  question  may  now  be  properly  re- 
vived  and    reconsidered. 

It  is  true  that  in  the  case  of  McAlister  v.  Mont- 
gomery ^  3  Hay.,  9,  in  which  the  construction  of  the 
act  of  1784  was  given,  the  direct  question  now  pre- 
sented  was  not  necessarily  involved.  It  is  also  true 
that  in  the  case  of  Woods  v.  YeatmaUy  6  Yer.,  20, 
the  court  saw  no  reason  to  depart  from  the  principle 
of  the  case  of  McAlister  v.  Montgomery,  and  adopted 
the  opinion  given  in  the  Chancery  Court  by  Chancel- 
lor Reese,  who  only  followed  the  case  of  McAlister  v. 
Montgom£ry  because  he  felt  himself  bound  by  the  hold- 
ing  of  the   superior  court. 

The  question  was  again  presented  in  the  case  of 
Piper  V.  Smith,  1  Head,  97,  where  the  court  was 
urged  on  to  review  and  correct  the  former  decisions. 
To    this    the    court    said:     "But   an    imperfect   rule  of 
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property  having  been  thus  settled^  and  so  long  acqui- 
esced in,  should  not  now  be  disturbed,  even  if  we 
consider  it  originally  wrong.  It  is  easy  to  see  the 
mischief  and  hardship  that  would  result  from  shaking 
or  unsettling  fixed  rules  of  property,  in  view  of  which 
men  have  acted  and  made  investments  for  so  great  a 
length  of  time.  A  rule  that  might  act  as  we  would 
desire  in  a  particular  case,  would  work  injustice  in 
many   of  the   cases — they   must   be   general." 

We  think  the  soundness  of  these  considerations  has 
been  recognized  and  acquiesced  in  ever  since  the  case 
of  Piper  V.  Smith,  and  that  it  should  now  be  regarded 
as  a  fixed  rule  of  property  in  the  State,  that  the  real 
estate  of  a  partnership  is  held  as  personalty  for  the 
purposes  of  the  partnership,  but  when  not  needed  for 
such  purposes  it  descends  as  other  real  estate.  Such 
was  the  holding  of  this  court  in  an  unreported  case 
decided   in    1872. 

But  it  is  insisted  that  it  may  be  fairly  deduced, 
from  the  facts  and  circumstances  of  the  present  case, 
that  the  lands  acquired  by  the  firm  in  satisfaction  of 
debts  due  to  it  were  not  held  as  realty,  but  as  assets 
of  the  partnership,  that  is,  as  personalty,  and  that 
they  could  not  be  converted  into  realty  by  the  mere 
fact  of  the  dissolution  of  the  firm  by  the  death  of 
one  of  the  partners.  By  reference  to  the  pleadings 
and  proof,  it  appears  that  the  lands  were  purchased 
by  the  firm  as  a  mode  of  securing  and  collecting 
debts  due  to  the  partnership,  and  not  by  way  of  con- 
verting the  assets  of  the  firm  in  lands  to  be  held  as 
realty.       It   further   appears    that    the    partnership  held 
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and  regarded  the  lands  so  acquired  as  partnership 
assets,  subject  to  be  used  and  applied  for  partnership 
purposes.  But  it  does  not  appear  that  there  was  any 
agreement  among  the  partners,  either  express  or  im- 
plied, as  to  how  the  lands  were  to  be  regarded  and 
disposed  of  in  the  event  of  a  dissolution  by  the  death 
of  one  of  the  partners.  In  other  words,  there  was 
no  express  understanding  or  implied  agreement  which 
looked  beyond  the  existence  of  the  partnership  in  re- 
gard to  the  lands,  whether  as  realty  or  personalty. 
All  that  appears  is,  that  while  the  partnership  lasted, 
the  parties  understood  and  regarded  the  lands  as  per- 
sonalty  or   partnership   assets. 

In  this  state  of  the  facts,  the  question  is  not  pre- 
sented as  to  what  would  be  the  legal  effect  of  an 
express  or  implied  agreement  among  the  partners  as 
to  the  disposition  of  partnership  lands  upon  the  disso- 
lution of  the  partnership  in  consequence  of  the  death 
of  one  of  the  partners;  but  the  single  question  pre- 
sented is,  whether  lands  owned  by  a  partnership,  and 
held  by  it  as  partnership  assets,  upon  the  dissolution 
of  the  firm  by  the  death  of  one  partner,  continue, 
after  such  dissolution,  to  be  partnership  assets  to  be 
distributed  as  personalty,  or  whether  they  are  then 
treated  as  realty  and  descend  as  such.  This  is  the 
exact  question  which  we  have  determined  to  have 
been  heretofore  settled  by  the  adjudications  in  our 
own   State. 

It  follows  that  there  is  nothing  in  the  facts  and 
circumstances  of  the  present  case  which  can  take  it 
out  of   the    operation    of   the    principle    that    the   lands 
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in  the  present  case  descend  to  the  heir^  and  are  not 
subject  to  distribution  as  personalty.  The  Chancellor 
so    held,    and    we   affirm    his   decree    with    costs. 


C.  C.  Moss  V.  Union  Bank. 

Ejectment.  Title  of  plaintiff.  Estoppel.  It  is  the  rule  in  ejectment,  that 
the  plaintifl'  must  recover,  if  he  recover  at  all,  on  the  strength  of  his 
own  title.  And,  although  it  is  well  settled  that  where  the  plaintiff 
and  defendant  derive  title  from  a  common  source,  the  defendant  can- 
not, for  the  purpose  of  defeating  the  plaintiff,  impeach  the  validity  of 
the  title  of  source  w^hence  both  derive  their  titles,  yet  he  can  show 
that  the  plaintiff  by  some  subsequent  act  has  parted  with  his  title, 
and  has  none  at  the  time  the  action  is  brought. 

Cases  cited :    Rochelle  v.  Benson,  Meigs  R.,  6 ;    Worth  am  v.  Cherry,  3 
Head,  469 ;  Bowers  v.  Bowers,  10  Hum.,  50. 

Code  cited:    secy.  3229,  3248. 


FROM    DYER. 


Appeal    from    the    Circuit    Court.       G.    B.    Black, 
Judge. 

C.    C.   &   J.   T.    Moss   for   complainant. 

Latta   &   Richardson   for  defendant. 

Deaderick,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  brought  on  the   15th 
of  September,   1871,  by  the  Union   Bank  against   Moss, 
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in  the  Circuit  Court  of  Dyer  county,  for  997  acres 
of  land. 

The  defendant  resisted  the  recovery  on  the  ground 
that  he  had  become  the  purchaser  of  the  land  at  sev- 
eral tax  sales,  at  which  it  was  sold  as  the  land  of 
said  bank,  and  that  at  the  time  this  suit  was  brought 
the   plaintiff  had   no   title   thereto. 

The  cause  by  agreement  was  tried  by  the  court 
without  a  jury,  and  judgment  was  given  in  favor  of 
the  bank,   and   Moss   has   appealed   to   this  court. 

Upon  the  trial  in  the  Circuit  Court,  the  plaintiff 
read  a  grant  for  the  land  in  controversy  to  Daniel 
Wheaton,  and  intermediate  conveyances  and  records 
under  which  it  was  claimed  the  title  was  finally  vested 
in  it.  The  defendant  sought  to  establish  his  title  by 
proof  of  the  tax  sales,  and  deeds  made  by  the  sheriffs 
and  tax  collectors.  Some  of  the  records  of  the  pro- 
ceedings to  subject  the  land  to  sale  for  taxes  having 
been  destroyed  during  the  late  war,  parol  proof  was 
introduced   to   supply    them. 

In  the  view  we  have  taken  of  the  case,  it  is  not 
necessary  to  the  decision  of  it  that  we  should  under- 
take the  discussion  and  settlement  of  the  questions 
arising  upon  the  supplied  record,  and  the  validity  of 
the  several   tax   sales. 

The  defendant  read  in  the  trial  a  deed,  executed 
on  the  25th  of  July,  1865,  by  the  bank  to  Joseph 
W.  Allen,  and  registered  the  same  day,  for  the  tract 
of"  land  in  controversy,  and  all  the  other  property  of 
the  bank  in  trust  ior  the  benefit  of  creditors.  Two 
of  the   tax   sales   were    made    in    1860    and    1861,  and 
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one  in  1870,  all  having  been  made  before  the  com- 
mencement of  plaintiff's  suit,  and  all  but  that  of  1870 
before   the   conveyance   to   Allen. 

Plaintiff  below  insists  that^  inasmuch  as  defendant 
claims  to  have  derived  his  title  to  the  premises  sued 
for  by  his  purchase  at  tax  sales  of  land  as  the  prop- 
erty of  plaintiils,  he  was  estopded  to  deny  that  the 
plaintiffs  had  title  to  the  premises  sued  for,  and  the 
oases  of  Rochelle  v.  Benson  &  Hunt,  Meigs  R.,  6,  and 
Wortham  v.  Cherry,  3  Head,  469,  are  cited  as  sus- 
taining  this    position. 

In  the  first  named  case  Judge  Turley,  delivering 
the  opinion  of  the  court,  shows  that  both  plaintiffs 
and  defendant  had  taken  conveyances  from  one  Ful- 
ton, and  defendant  sought  to  show  that  he,  Fulton, 
had  no  title  prior  to  the  conveyances  to  the  plaintiff 
and  to  himself;  that  the  deed  from  the  grantee  to 
Fulton  was  invalid.  Judge  Turley,  upon  these  facts, 
declares  that  defendant,  having  entered  into  possession 
of  the  land  claiming  to  hold  it  under  Fulton  by  vir- 
tue of  the  deed  of  conveyance  from  him,  is  estopped 
from    disputing   his   title. 

In  the  case  named  in  3  Head,  Judge  McKinney 
says  that  "both  parties  derive  their  title  from  Lewis 
F.  Wortham,  the  plaintiff  by  descent,  and  the  defend- 
ant by  purchase  at  tax  sale.  And  it  is  a  well  es- 
tablished principle  in  the  action  of  ejectment,  that 
where  both  parties  claim  under  the  same  third  person, 
it  is  sufficient  to  prove  derivation  of  title  from  him, 
without  proving  his  title."  Citing  Adams  on  Eject- 
ment,   248;     2    Gr.    Ev.,   sec.   307. 
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The  introduction  of  title  papers  to  show  how  Lewis 
F.  Wortham  acquired  his  title  was  unnecessary.  The 
defendant,  deriving  title  under  him,  was  estopped  to 
deny   his   title.       3   Head,   470. 

But  the  defendant,  if  not  otherwise  estopped,  may 
still  set  up  a  title  paramount  to  the  common  source, 
and  derive  to  himself;  or  a  title  under  an  incum- 
brance, created  by  the  common  grantor,  prior  to  the 
title   of  the   plaintiff.       2   Gr.   Ev.,   sec.   307,   note   7. 

Even  in  the  case  of  landlord  and  tenant,  when  by 
reason  of  that  relation  the  tenant  is  estopped  to  deny 
the  title  of  his  landlord,  yet  he  may  show  that  his 
'Mandlord's  title  has  expired,  or  that  he  has  sold  his 
interest  in  the  premises,  or  that  it  is  aliAiated  from 
him  by  judgment  and  operation  of  law."  2  Gr.  Ev., 
sec.    305;     10   Hum.,   50. 

"Nor  is  a  defendant  in  ejectment  estopped  from 
showing  that  the  party  under  whom  the  lessor  claims 
had  no  title  when  he  conveyed  to  the  lessor,  although 
the  defendant  himself  claims  from  the  same  party,  if 
it  be  by  a  subsequent  conveyance."  1  Gr.  Ev., 
sec.   25. 

In  this  case  the  defendant  introduced  the  plaintiff's 
deed  to  Allen  of  July,  1865,  not  to  impeach  the 
original  title  held  by  plaintiff,  but  for  the  purpose  of 
showing  that  at  the  time  the  suit  was  brought  plain- 
tiff had  no  title  to  the  premises,  and  consequently 
could  not  maintain  the  action.  This  is  not  a  con- 
troversy between  a  plaintiff  and  defendant,  each  claim- 
ing under  the  same  third  party,  but  the  defendant 
claims    that    by   virtue    of   the    tax    sales,    before    and 
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after  the  conveyance  of  plaintiff  to  Allen,  he  (defend- 
ant) acquired  plaintiff's  title.  In  each  case  he  may 
deny  the  plaintiff's  title  to  the  premises,  and  before 
plaintiff  can  recover  he  must  show  the  legal  title  in 
himself.  Plaintiff  can  only  recover  upon  his  legal 
title;  and  when  it  is  shown  that  he  has  divested 
himself  of  that,   he   is   not   entitled   to   recover. 

In  the  case  of  Kimbrough  v.  Benton,  3  Hum., 
Judge  Catron  says:  ''The  well-settled  rule  is,  that 
the  plaintiff  must  make  out  a  connected  legal  title, 
and  show  he  has  an  estate,  and  the  then  right  of 
possession   in    himself." 

To  this  rule  an  exception  is  made  in  the  case  of 
the  ''purclftiser  at  sheriff's  sale  against  the  debtor  in 
possession  at  the  time  of  the  levy  and  sale,"  and  "we 
are   unwilling   to   extend   the   doctrine." 

The  act  of  1852,  Code,  sec.  3229,  provides  that 
^'auy  person  having  a  valid  subsisting  legal  interest 
in  real  property,  and  a  right  to  the  immediate  pos- 
session thereof,  may  recover  the  same  by  an  action  of 
ejectment/' 

The  plaintiff  below  had  neither  a  "valid  subsisting 
legal  interest"  in,  nor  a  "right  to  the  immediate  pos- 
session  of,"   the   land   sued   for. 

And  sec.  3248  provides,  that  if  the  right  of  plain- 
tiff expire  after  suit  is  brought  and  before  trial,  the 
judgment  shall  be  for  damages  for  withholding  the 
premises;  and  as  to  the  premises,'  the  judgment  shall 
be   that   the   defendant   go   hence    without   day. 

If  defendant  had  been  a  tenant  of  plaintiff's,  he 
might,   as    before    shown,   have    shown    that    his    right 
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had  expired;  and  so  have  successfully  resisted  a  recov- 
ery of  the  premises.  Much  more  may  he,  sustaining 
no  such  relation,  but  one  of  antagonism,  show  that 
plaintiff  had  no  title  to  the  premises  when  the  suit 
was   brought. 

The  Circuit  Judge  before  whom  the  cause  was 
tried,  by  consent  of  parties  without  the  intervention 
of  a  jury,  held  that  defendant  could  not  show  that 
plaintiff  had  no  title  to  the  premises,  because  of  his 
purchase  at  the  tax  sales;  and  in  this  we  think  his 
Honor  erred,  and  for  this  error  we  reverse  the  judg- 
ment;  and  rendering  such  judgment  here  as  the  Cir- 
cuit Judge  should  have  rendered,  dismiss  the  suit,  at 
the  costs  of  the   defendant  in   error. 


Z.  G.  King  et  ah  v.  J.  H.  Nutall  et  al, 

1.  Feme  Covert.    Pcfwer  of  aUomey,    A  feme  covert  cannot,   under  our 

statutes,  execute  a  power  of  attorney  either  to  her  husband  or  to  any 
other  person,  even  though,  in  the  latter  case,  her  husband  join  there- 
in, by  which  such  agent  or  attorney  can  lawfully  sell  and,  by  deed, 
convey  the  lands  of  the  feme  covert  to  a  third  party. 

Cases  cited:   Cope  v.  Meeks,  3   Head,  388;   Gillispie  v.  Worford,  2 
Cold.,  632. 

2.  Saxe.    SUUute  of  IwvUaHona.    Where  the  husband  and  wife  join  in  a 

conveyance  of  the  wife's  land,  which  is  void  as  to  the  wife,  she  has 
seven  years,  after  she  becomes  dvscovert,  within  which  to  bring  her  ac- 
tion. 
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Cases  cited :  Miller  v.  Miller,  Meigs'  R.,  484;  McCorry  v*  King's  Heirs, 
3  Hum.,  267. 

3.  Same.  Same.  But  where,  during  coverture,  the  hushand  and  wife  are 
disseized  of  the  wife's  land,  she  is  limited  to  three  years  after  her 
husband's  death  within  which  to  bring  her  action. 

Cases  cited:  Guion  v,  Anderson,  8  Hum.,  298;  Weisenger  v.  Murphy,  2 
Head,  674 ;  McClung  v.  Sneed,  3  Head,  218. 


FROM   DYER. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Judge. 

Moss   &   Skeffington   for   complaiDaDts. 

Latta   &    RiCHARBSON   for  defendants. 

Deaderick,  J.,  delivered   the   opinion    of  the   court. 

This  is  an  action  of  ejectment  brought  December  6, 
1870,  in  the  Circuit  Court  of  Dyer  county,  by  Emily 
Nutall   against   the    plaintiffs   in   error. 

During  the  progress  of  the  writ  the  plaintiff  below, 
Emily  Nutall,  departed  this  life,  and  the  cause  was  re- 
vived in  the  name  of  the  defendants  in  error,  as  her 
heirs   at   law. 

Verdict  and  judgment  were  rendered  in  favor  of 
the  plaintiffs  below,  and  the  defendants  have  appealed 
in   error   to   this   court. 

The  writ  was  brought  to  recover  two  hundred  and 
ninety  acres  of  land  in  said  county,  allotted  to  Emily 
Nutall  in  the  partition  of  3,510  acres  devised  by  her 
late  father,  Wm.  Hawkins,  of  North  Carolina,  to  her 
and   her   brother  and   sisters. 
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Emily  Hawkins  intermarried  with  James  Nutall  in 
the  year  1832,  in  North  Carolina.  The  land  was 
partitioned   in    1834. 

In  October,  1844,  James  Nutall  and  his  wife,  Emily 
Nutall,  executed  a  power  of  attorney  to  Thomas  J. 
Ck)nnell,  to  sell  and  convey  the  land  allotted  to  Emily 
in   the    partition   of    the   3,510   acres   tract. 

In  August,  1846,  under  this  power,  Thomas  J. 
Connell  sold  and  conveyed  the  two  hundred  and  ninety 
acres  to  Stephen  King,  the  ancestor  of  plaintiffs  in 
error,  and  put  him  in  possession  thereof,  which  he 
and    his   heirs   at    law   have   ever   pince    held. 

In  December,  1860,  James  Nutall  died,  and  this 
suit    was   begun    in    December,    1870. 

The  defendants  below,  in  defence  of  the  action,  re- 
lied upon  the  deed  executed  by  Connell,  as  attorney- 
in-fact  of  James  Nutall  and  wife,  and  upon  the 
statute  of  limitations,  and  their  possession  of  the  land 
sued    for   under   said    deed. 

Without  considering  the  objections  taken  in  the  ar- 
gument to  the  form  of  the  execution  of  the  deed  by 
the  attorney-in-fact,  we  hold  that  the  instrument,  which 
purports  to  be  a  power  of  attorney  from  Nutall  and 
wife  to  Connell,  was  inoperative  to  confer  the  power 
upon  Connell  to  convey  the  estate,  in  the  lands  men- 
tioned,   of  the  wife   of  Nutall. 

In  Cope  V.  Meeksy  3  Head,  388,  Judge  McKinney, 
in  delivering  the  opinion  of  the  court,  says:  "The  act 
of  1715,  ch.  28,  substituted  a  deed  jointly  executed  by 
husband  and  wife,  and  acknowledged  in  the  form  pre- 
scribed,  instead    of  the   common   law   modes   of  convey- 
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ance^  and  in  no  other  way  can  the  wife's  estate  pass 
under  our  law.  It  is  indispensable  that  the  husband 
shall   be   a  party    to    his    wife's   conveyance." 

The  case  of  Cope  v.  Meeks  was  one  in  which  the 
husband  had  not  joined  in  the  deed  for  the  wife's 
land,  but  the  wife's  execution  was  in  all  respects 
regular   as   to    her   signature   and    privy   examination. 

There  is  no  statute  conferring  on  the  wife  the 
power  to  convey  her  real  estate  by  joining  with  her 
husband  in  the  execution  of  a  power  to  a  third  per- 
son to  make  such  conveyance,  and  she  can  do  this 
only   in    the    mode   prescribed    by   statute. 

.  So  in  the  case  of  Gillispie  v.  Worford,  2  Cold., 
632,  Judge  Mulligan,  delivering  the  opinion  of  the 
court,  held  "  that  a  feme  covert  cannot,  under  our 
statutes,  execute  a  power  of  attorney,  either  to  her 
husband,  or  to  any  other  person,  by  which  such  agent 
or  attorney  can  lawfully  sell,  and  by  deed,  convey 
the   lands   of  the  feme   covert  to   a   third    party." 

It  has  been  earnestly  and  plausibly  argued  that  the 
act  of  1839,  oh.  26,  Nich.  Sup.,  237,  confers  this 
power. 

We  do  not  think  so.  That  act  is  entitled,  "  An 
act  to  provide  for  the  probate  and  registration  of  deeds 
and  other  instruments  executed  beyond  the  limits  of 
the  United  States,  and  for  other  purposes."  It  re- 
lates to  the  regularity  of  the  registration  of  deeds  and 
other  instruments.  The  act  provides  that  after  the 
lapse  of  twenty  years  from  •  the  registration,  it  (the 
registration)  shall  be  presumed  to  have  been  made 
upon    lawful   authority. 
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The  act  does  not  purport  to  give  validity  to  a 
deed  by  the  fact  of  twenty  years  registration  when, 
by  the  want  of  the  legal  execution  of  the  instrument, 
it  is  of  no  validity  against  the  party  sought  to  be 
charged  by  its  execution.  It  only  means  that  certain 
defects  and  omissions  of  the  clerk  or  register  shall  not 
make  the  registration  invalid.  It  cannot  be  intended 
that  a  registration  of  a  deed  or  other  instrument,  made 
not  in  conformity  to  law,  shall  impart  to  such  deed 
or  instrument  legal  efficiency  in  the  conveyance  of 
property,  which  such  deed  or  instrument,  if  in  form 
properly  executed  and  regularly  registered,  could  not 
have. 

The  object  of  the  act,  like  those  of  1831  and  1833, 
"was,  not  to  enlarge  the  powers  of  Jeme  coverts  to 
dispose  of  their  real  estate,  or  to  create  any  new 
method  of  disposal,  or  in  any  manner  to  alter  or 
substantially  change  the  recognized  formula  of  doing 
60,^^  but  was  simply  to  correct  obvious  defects  in  the 
registration    laws:    2   Cold.,    636. 

James  Nutall  died""  in  December,  1860,  leaving  his 
widow  Emily,  and  the  present  plaintiffs,  their  children, 
surviving   him. 

This  action  was  begun  in  December,  1870.  Leav- 
ing out  the  computation,  the  time  between  1860  and 
1870,  during  which  i. the  statutes  of  limitations  were 
suspended,  more  than  three  and  less  than  seven  years 
had  elapsed  from  the  time  of  the  death  of  James 
Kutall  to  the  time  when  this  suit  was  begun  by  his 
widow,   Emilv    Nutall. 

The   question    is,  does   the  statute  of  three   years  ap- 
15 — VOL.  7. 
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ply  80  as  to  bar  plaintiff's  right  to  recover,  or  did 
the  widow  have  seven  years  within  which  to  begin 
suit   after   disco verture. 

We  have  seen  that  the  deed  of  Connell  to  King 
was  a  nullity,  so  far  as  it  attempted  to  convey  the 
right  of  Emily  Nutall ;  but  as  a  conveyance  of  the 
estate  or  interest  of  her  husband,  James  Nutall,  it  was 
valid  and  operative,  as  much  so  as  if  he  had  made 
the  conveyance  directly,  without  his  wife  joining  with 
faim    in    the   execution    of  it. 

The  case  stands,  then,  as  if  James  Nutall  had,  by 
his  separate  and  sole  conveyance,  transferred  to  the 
bargainee  all  his  interest  in  the  land,  and  is  in  prin- 
ciple like  the  case  of  Miller  v.  Miller,  Meigs'  R.,  484, 
and  McCorry  v.  King^s  Heirs,  3  Hum.,  267.  In  these 
cases  it  is  held  that  the  bargainee  goes  into  possession 
of  the  estate,  under  the  husband's  deed,  during  the 
coverture  of  the  wife;  that  by  his  deed  the  husband 
is  estopped  to  sue,  and  the  wife  cannot  sue  without 
joining  her  husband  with  her;  that  the  bargainee's 
possession  is  not  adverse  to  the  wife's  right,  any  more 
than  the  possession  of  her  husband's  was,  so  that  no 
cause  of  action  accrued  to  them,  or  to  either  of  them 
during  the  husband's  life,  and  that  the  wife  or  her 
heirs  would  be  allowed  seven  years  within  which  to 
commence  suit  after  the  death  of  the  husband,  as  she 
nor  her  heirs  had  any  right  of  action  until  after  the 
husband's   death. 

By  marriage,  the  husband  and  wife  became  jointly 
seized  of  the  wife's  estate,  and  if  there  be  a  disseizin 
during    the   coverture,    it,  is   of    the    whole    joint   estate, 
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and  the  husband  and  wife  must  bring  their  joint  ac- 
tion within  seven  years,  or  their  joint  right  of  action 
will  be  barred.  If  the  wife  survive  the  husband,  she 
will  have  three  years  only  after  discoverture  within 
which  to  bring  her  action.  Guion  v.  Anderson^  8 
Hum.,  298;  Weiaenger  v.  Murphy,  2  Head.,  674;  Jtfb- 
Clung  V.  Sneed,  3   Head.,  218. 

The  two  classes  of  cases  are  distinguishable  in  the 
fact  that  in  the  first-named  the  husband  by  his  deed 
having  estopped  himself  to  sue,  and  the  wife  not  being 
able,  in  law,  to  sue  alone,  no  right  of  action  had 
come  or  accrued  to  her  to  bring  suit  during  her  cover- 
ture, and  the  statute  of  limitations  does  not  begin  to 
run   against   her   until   she   had   a   right   to   sue. 

In  the  other  class  of  cases  named  there  is  a  right 
to  a  joint  action  to  recover  the  estate  of  the  wife,  of 
which  the  husband  is  jointly  seized  with  his  wife, 
which  attaches  upon  the  disseizin.  There  is  no  legal 
impediment  to  the  bringing  of  the  joint  action,  and  if 
they  neglect  for  seven  years  to  bring  suit,  their  right 
of  action  will  be  barred.  If,  however,  the  wife  sur- 
vive the  husband,  she  may,  by  the  proviso  of  the 
statute,  bring  her  action  within  three  years  after  her 
discoverture. 

The  charge  of  the  Circuit  Judge  was  in  conformity 
with  the  views  expressed  in  this  opinion,  and  there  is 
no  error  in   the  judgment,   and   we   affirm    it. 


Whitehuret  v.  YaDdsll. 


M.  F.  Whitbhcrst   v.   S.  D.  Yandall   et  al. 

1.  Vendok'b  Lien.    Dad.    Praianpiion.    Where   laud   h  gold  and  con- 

vejed,  and  the  whole  or  part  ol  the  purchaae  money  remain  unpaid, 
it  in  premimed  that  the  Tendor  intends  to  retain  a  lien  upon  the  con- 
veyed premisea  for  the  unpaid  purchase  money. 
Ca«et>  cit«d :  Campbell  v.  Baldwin,  2  Hum.,  248 ;  Marshall  t.  Chriatmaa, 
3  Hum.,  616. 

2.  Vehdoh's  Lien.     TUU  bond.     But  where  the  party  aelliug  real  estate 

Kivea  bond  to  make  title  when  the  purrhaee  money  h  paid,  the  law 
r^ards  the  legal  title  as  having  been  retained  as  abaoluie  security 
lor  the  purchaite  monev;  and  it  would  require  very  strong  evidence 
to  eetablieh  that  the  vendee's  right  to  an  abeolul«  conveyance,  free 
from  the  vendor's  lien,  wbb  dependent  upon  other  or  different  condi- 
tions than  the  payment  of  the  purchase  money. 

Cases  cited :  Anthony  v.  Smith,  9  Hum.,  508 ;  2  Heiti.,  401. 
8.  Same.     And  the  Bubiequent  execution  of  a  deed  to  the  land  does  not 
waive  the  lien  retained  in  the  title  bond. 

Case  cited:  2  Heia.,  159. 


FBOM   GIBSON. 


Appeal   from   the   ChaDcery   Court.      R.   E.  Raines, 
Chancellor. 

Jones   &   Cakthell   for  complainant. 

J.   C.    McDeamAS    for   defendant. 

Deadgrick,  J.,  delivered   the   opinion    of  the   court. 

Id  September,  1870,  the  complainant  sold  to  de- 
danta,  3.  D.  and  W.  W.  Yandall,  a  tract  of  1,113 
ee   of  land,  in    Gibson    county,  for   |10,000.      At  the 
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same  time  8.  D.  Yandall  sold  to  defendant^  J.  K.  S. 
Walker,   a   tract   of  land   in   said   county   for  $4,500. 

The  purchase  money  for  the  tract  sold  to  the 
Yandalls  was  payable  25th  December,  1870,  1871,  and 
1872,  and  three  notes  of  Walker,  1,500  each,  were 
made  payable  to  complainant,  and  the  notes  of  the 
Yandalls  were  executed  for  the  balance  of  the  pur- 
chase  money. 

Complainant  executed  his  bond  for  title,  binding 
himself  to  the  Yandalls  to  make  a  warrantee  deed  in 
payment  of  the  several  notes,  the  bond  having  recited 
as  the  consideration  for  the  land  the  three  several  notes 
of  the  said  Yandalls,  and  also  the  several  notes  of 
said   J.   R.   8.   Walker. 

8.  D.  Yandall  also  bound  himself  to  convey  the 
tract  sold  to  Walker  when  the  notes  to  complainant 
were   paid. 

On  the  23d  December,  1871,  the  complainant  exe- 
cuted his  deed  to  the  Yandalls  for  the  tract  of  land 
of  1,113  acres,  as  recited  in  the  deed,  for  the  consider- 
tion  of  notes  on  Moore  &  Hutchison,  endorsed  by  8. 
D.   Yandall,   and   the   three   notes   on   Walker. 

This  bill  is  filed  by  the  complainant  in  the 
Chancery  Court  at  Trenton,  claiming  a  lien  upon  the 
tract  of  land  of  1,113  acres,  sold  by  him  to  the 
Yandalls,  and  also  upon  the  tract  sold  by  Yandall  to 
Walker,  for  the  three  notes  of  Walker  which  remain 
unpaid.  The  bill  prays  specifically  for  the  sale  of  the 
land  sold  by  complainant  to  the  Yandalls,  and  for 
general   relief. 

Defendants    8.    D.    &    W.    W.   Yandall    filed    their 
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answer^  and  state  that  the  Walker  notes^  amounting 
to  $4^500^  were  taken  as  an  absolute  payment  towards 
the  land  they  bought^  and  that  complainant  was  to 
look  alone  to  Walker^  and  his  lien  upon  the  land 
sold  to  Walker^  for  their  payment;  that  neither  the 
said  YandalS;  nor  their  land^  was  to  be  liable  for  said 
Walker's  notes^  they  having  been  taken  by  complainant 
as   an    absolute   payment   upon   the   land. 

The  material  question^  therefore^  in  this  case  is^  did 
the  complainant  relinquish  his  vendor's  lien  upon  the 
land  sold  to  the  YandalPs,  or  has  he  the  right  to 
enforce  such  lien  against  the  1^113  acre  tract  sold  by 
him  to  the  Yandalls  for  the  satisfaction  of  Walker's 
notes. 

S.  D.  Yandall  was  examined  as  a  witness^  and 
states  that  he  and  W.  W.  Yandall  bought  the  land 
of  complainant  at  $10,000^  with  the  understanding  that 
he  would  take  the  Booth  land^  being  the  tract  sold 
to  Walker  at  $4^500^  as  that  much  paid  on  the  land, 
and  witness  was  to  be  in  no  way  liable  for  Walker's 
notes.  All  witness  agreed  to  do  was  to  have  a  good 
title  made  for  the  land;  that  learning  complainant  was 
about  to  move  to  Kansas^  and  desiring  to  get  a  deed 
before  he  left,  he  made  an  arrangement  to  give  Moore 
&  Hutchison's  notes  for  his  and  W.  W.  Yandall's,  and 
complainant  executed  the  deed.  The  notes  of  Moore 
&  Hutchison  have  been  in  some  way  settled  between 
the  parties,  and  the  only  question  arising  in  the  case 
is   in   respect   to   the   Walker    notes. 

S.  D.  Sandford  states  that  the  day  the  notes  and 
title   bonds   were   executed,   he   was    present    and    heard- 
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8.  D.  Yandall  say  to  complainant  that  he  would  not 
guarantee  anything  bat  the  right  to  the  land  sold  ta 
Walker,  and  demanded  and  received  from  complainant 
a  receipt  for  the  amount  paid  on  the  land  in  the 
Walker  notes;  did  not  read  the  receipt.  Witness 
stated  that  he  did  not  hear  all  that  passed  between 
the  parties;  that  he  was  out  in  the  orchard  part  of 
the  time;  did  not  hear  a  fourth  of  what  passed  be- 
tween  complainant   and  .Yandall. 

W.  H.  Kellough  states  that  he  was  called  upon  to 
draw  the  several  title  bonds  and  notes  between  com- 
plainants Yandalls  and  Walker.  The  first  instrument 
he  drew  was  the  title  bond  from  complainant  to  Yan- 
dalls, and  while  writing  it,  and  at  that  part  stating 
the  consideration,  complainant  and  Yandall  got  into  a 
dispute,  complainant  insisting  that  Yandall  should  take 
the  notes  of  Walker  payable  to  himself,  and  endorse 
them  to  him,  which  Yandall  refused  to  do.  While 
they  were  still  disputing,  witness  went  out  of  the  house 
and  told  them  when  they  agreed  to  call  him.  In 
ten  or  fifteen  minutes  he  was  called  back  and  finished 
the  title  bond  and  other  instruments.  When  he  left 
the  house  Walker,  and  one  or  two  of  complainant's 
sons,  were    in   the    house  with  complainant  and   Yandall. 

M.  F.  Whitehurst  states  that  Yandall  insisted  upon 
his  taking  the  Walker  notes  as  a  payment  on  the 
land,  but  he  refused  to  do  so.  Yandall  then  agreed 
that  the  notes  should  be  a  lien  on  the  land  sold  him, 
and  we  completed  the  trade.  Witness  states  he  did 
not  agree  to  receive  the  notes  as  a  payment  as 
money. 


Whitehunt  v.   Yandall. 

M.  C.  Whitehiiret  states  that  after  Kelloiigh  and 
Saiidford  bad  ^ooe  out  into  the  orchard  or  yard, 
Yandall  wished  bis  father  to  tate  the  Walker  notes 
payable  to  him,  complainant,  and  complainant  wanted 
them  taken  to  Yandall  and  endorsed  over,  and  it  was 
Gnally  agreed  that  the  notes  should  be  made  payable 
to  complainant,  and  a  lien  held  upon  the  land  sold 
to    Yandall    for   their   payment. 

Walker  states  that  Eellough  and  Sandford  bad 
walked  out  before  the  trade  was  closed,  and  it  was 
closed  in  the  presence  of  himself,  Wliitehurst,  and  his 
son,  and  complainant  look  his,  witness',  three  notes  in 
lieu  of  Yandall's  noles;  that  lie  did  not  lake  them  as 
Ml  niiK'h  money  |>aid  on  the  land,  but  the  agreement 
Hits  ;!:at  Whitehurst  was  to  h»ld  a  lien  on  the  land 
h^  #<  ;,i  to  Yandall  until  the  said  three  notes  executed 
bv   wiu't'S'   were    [wiid, 

Wiiere   land    is   sold   and    conveyed,   and    the   whole 

or    |>art   of    llie    purchase   money    remains   unpaid,   it   is 

itfT^iinet)    that    the   vendor     intends    t«    retain     a     lien 

utvui   the   conveyed    premises    for    the    unpaid    purch>t8e 

imuioy:    li    Hum.,   248;   3   Hum.,   616.      But  where  the 

mrtv  selling  real    estate   gives  bond    to  make  title  when 

un'htise   money    is   paid,  the   law  regards  the   legal 

«    having    been    retained    as   absolute   security    for 

in'itase    money ;   and    it  would   require  very  strong 

ce    to    establish    that    the    vendee's     right    to    an 

It!   conveyance,    free    from   the    vendor's    lien,   was 

hint   u|>on    other   or   difTerent    conditions   than    the 

nt    of    the    purchase    money :     it    Hum.,    508 ;    2 

■101. 


APRIL  TERM,  1874.  233 

Whitehurst  v.  Yandall. 

Upon  the  testimony  of  the  witnesses^  without  refer- 
ence to  the  stipulations  of  the  title  bond,  it  does  not 
appear  that  complainant,  in  taking  the  notes  of  Walker^ 
received  them  as  an  absolute  payment  to  the  extent 
of  their  amount.  When  he  and  Yandall  disagreed, 
during  the  preparation  of  the  title  bond  by  Kellough, 
he  and  Sandford  left  the  room^  and  did  not  hear  what 
transpired  between  the  parties.  They,  with  complain- 
ant's son  and  Walker,,  were  left  alone  together,  and 
during  this  time  complainant,  his  son,  and  Walker, 
testify  that  the  parties  agreed  that  the  Walker  notes 
were  to  be  a  lien  upon  the  land.  Yandall  contradicts 
these  statements,  and  Kellough  and  Sandford  state, 
when  they  left  the  room,  Yandall  said  he  would  not 
agree  to  the  trade  unless  complainant  would  take  the 
Walker  notes  with  the  lien  only  on  the  land  sold  to 
Walker.  They  do  not  know  what  transpired  in  their 
absence,  and  when  Kellough  was  called  back  he 
finished  the  writing  of  the  title  bond.  The  stipula- 
tions of  the  bond  are  in  precise  conformity  with  agree- 
ment as  insisted  upon  by  complainant.  It  does  pro- 
vide that  he  is  not  to  make  the  title  to  the  land 
until  "  the  several  notes "  were  paid ;  the  previous  part 
of  the  bond  having  recited  the  '*  several  notes  of 
Yandall,"  and  "also  Jas.  R.  S.  Walker's  several  notes '* 
as   the  consideration. 

There  was  then  no  waiver  or  relinquishment  of  the 
vendor's  lien  by  any  recital  in  the  bond,  on  the  con- 
trary, it  is  expressly  reserved.  And  the  weight  of 
the   evidence   supports   the   recitals  of  the   bond. 

Was   there,   then,   any    waiver  of    the    lien    reserved 
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for  the  payment  of  the  Walker  notes  at  the  time  of 
the  execution  of  the  deed  on  23d  December,  1871. 
The  vendor  was  abont  removing  to  a  distant  State, 
and  the  proof  shows  the  reason  for  executing  the  deed 
was  to  avoid  the  difficulty  and  inconvenience  of  pro- 
caring  a  conveyance,  after  the  removal  of  the  vendor. 
There  is  no  pretence  that  the  deed  was  executed,  be- 
cause the  purchase  money  had  been  paid  since  the  exe- 
cution of  the  title  bond.  None  of  it  was  then  due 
except  the  first  payment,  and  none  of  Walker's  notes 
had  been  paid.  The  lien  then  was  still  subsisting 
when  the  deed  was  executed,  and  continued  thereafter, 
unless  something  was  done  by  the  vendor  to  waive  it. 
The  deed  receites  the  consideration  of  the  conveyance 
to  be  several  notes  on  Moore  &  Hutchison,  and  three 
notes  on  J.  R.  S.  Walker  for  forty- four  (five)  hundred 
dollars. 

When  the  deed  was  executed  the  proof  does  not 
show  that  there  was  any  new  agreement  as  to  the 
Walker  notes.  They  were  recited  in  the  title  bond 
as  part  consideration  of  the  land,  when  the  lien  for 
their  payment  was  expressly  retained.  In  the  deed 
they  are  also  recited  as  having  been  received  as  part 
consideration  of  the  land,  but  there  is  no  where  any 
proof  at  this  time  of  any  express  waiver  or  act  amount- 
ing  to    waiver   of   the    lien    for   their   payment. 

The  taking  of  the  deed  does  not  waive  the  lien 
retained    in    the   title    bond:    2    Heis.,    159. 

We  are  of  opinion,  therefore,  that  the  decree  of 
the  Chancellor,  declaring  that  the  complainant  had  no 
lien    on   the    land    sold    to    Yandall    for   the   amount   of 
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the  Walker  notes,  is  erroneous,  and  the  same  will  be 
reversed  to  that  extent,  and  a  decree  rendered  here 
directing  a  sale  of  the  Walker  tract,  in  the  first  in- 
stance, for  the  purchase  money  due  from  Walker,  and 
if  the  Booth  tract  sold  to  Walker  shall  not  bring  an 
amount  sufficient  to  pay  the  balance  due  to  complain- 
ant, then  the  tract  sold  to  Yandall,  or  so  much  thereof 
as  may  be  sufficient  for  that  purpose,  shall  be  sold 
for   the   payment   of  any    unsatisfied   balance. 

The  costs   will    be   paid   out   of    proceeds   of  sale   of 
the    laud. 


Lea  v.  Slatterly. 

Ejectment.  Pleading.  The  defendant  in  an  action  of  ejectment,  filed 
two  pleas,  one  of  not  guilty,  and  the  other  a  disclaimer.  The  plain- 
tiff moved  to  strike  out  the  latter  plea  on  the  ground  that  it  was  re- 
pugnant to  the  plea  of  not  guilty.  The  Circuit  Judge  refused  to  allow 
the  motion,  but  made  the  defendant  elect  which  of  the  pleas  he  would 
rely  on.  Heldj  that  this  was  error.  The  plea  of  disclaimer  should 
have  been  stricken  out  and  the  leave  granted  the  defendant  to  amend 
his  plea  of  not  guilty  by  stating  therein  the  extent  of  his  possession. 

Code  cited :  Sec.  3239-40. 


FROM  LAUDERDALE. 


Appeal  from  the  Circuit  Court.       Thos.  J.  Flippin^ 
Judge. 
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Rains,  Lynn  &  Oldham  for  complainant. 
Wilkinson  &  Wilkinson   for  defendant. 
Nicholson,  C.  J.,  delivered  the  opinion  of  the  court 

Slatterly  sued  Lea  in  an  action  of  ejectment  in  the 
Circuit  Court  of  Lauderdale  county,  to  recover  a  tract 
of  land   of  about   seventy-eight   acres. 

Defendant  put  in  two  pleas.  First,  that  he  is  not 
guilty  of  unlawfully  withholding  the  premises  claimed 
by  plaintifis  or  any  part  thereof.  Second,  that  he  is 
not  in  posseission  of,  nor  claiming,  nor  in  any  manner 
exercising  any  acts  of  ownership  over  the  premises  in 
the  declaration  described,  or  any  part  thereof.  The 
declaration  was  fildd  October  7,  1870,  and  the  pleas 
December    30,   1870. 

On  the  6th  of  January,  1872,  plaintiff  moved  the 
court  to  strike  out  the  second  plea,  upon  the  ground 
that  the  first  plea  of  not  guilty  admitted  that  defend- 
ant was  not  in  possession  of.  the  premises,  and  the 
second  plea  denied  they  were  in  possession,  and  was 
repugnant   to,   and   contradictory   of,   the   first   plea. 

The  court  required  defendant  to  elect  on  which 
plea  he  would  rely,  and  upon  defendant  electing  to 
rely  on  his  second  plea,  the  first  was  stricken  out,  to 
all   of  which   defendant  excepted. 

The  cause  was  tried  by  a  jury,  upon  the  issue 
made  upon  the  second  plea,  and  a  verdict  rendered 
for   plaintiff. 

The  questions  presented  are,  whether  in  the  action 
of  ejectment,   as   now   regulated   by  statute,  a  defendant 
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can  rely  upon  the  plea  of  not  guilty,  and  also  upon 
a  disclaimer  of  possession  of  and  claim  to  the  premises 
and  if  not^  whether  it  was  error  in  the  court  to  re- 
qaire  defendant  to  elect  on  which  of  his  pleas  he 
would    rely. 

It  is  provided  by  sec.  32g9  of  the  Code,  that  the 
defendant  may  plead  that  he  is  not  guilty  of  unlaw- 
fully withholding  the  premises  claimed  by  plaintiff,  and 
under  such  plea  may  avail  himself  of  all  legal  defenses. 
But  by  sec.  3240,  such  plea  admits  that  the  defendant 
is  in  possession  of  the  premises  sued  for,  unless  he 
states  distinctly  upon  the  record  the  extent  of  his 
possession. 

It  is  obvious  that  but  for  the  provision  of  sec. 
8240  there  would  be  no  repugnance  between  the  pleas 
of  not  guilty  and  disclaimer,  but  by  operation  of  this 
section,  the  defendant  is  made  to  admit  that  he  is  in 
possession  of  the  premises,  whether  the  fact  be  so  or 
not. 

It  will  be  observed  that  by  3239,  the  action  may 
be  brought  against  any  person  claiming  an  interest  in 
the  premises,  although  not  an  actual  occupant.  Yet, 
if  such  defendant  pleads  not  guilty,  he,  by  a  legal 
fiction,   admits   that   he  is   in    possession. 

The  question  then  is,  can  such  a  defendant  rely 
upon  the  plea  of  not  guilty,  whereby  he  admits  him- 
self in  possession,  and  also  on  the  plea  of  disclaimer, 
whereby  he  denies  his  possession  or  claim  to  the 
premises? 

It  is  provided  by  sec.  2907  of  the  Code,  that  the 
defendant    may    plead    as    many    pleas  as    he   has    real 
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grounds  of  defense.  But  in  the  action  of  ejectraenty 
under  the  plea  of  not  guilty,  he  may  avail  himself  of 
all  legal  defenses^  and  therefore,  under  this  plea,  if  he 
desires  to  defend  on  the  ground  of  a  disclaimer  as  to 
any  portion  of  the  premises  sued  for,  he  can  do  so, 
but  must  set  out  on  the  record  the  extent  of  his  pos- 
session. He  cannot,  however,  plead  not  guilty  and  a 
disclaimer  of  any  possession  or  claim  to  the  premises 
sued  for,  because,  by  the  Code,  he  is  estopped  by  his 
plea   of  not   guilty    from    denying   his   possession. 

It  follows  that  defendant's  second  plea,  as  pleaded, 
was  improper,  and  ought  to  have  been  stricken  out 
or  leave  given  to  him  so  to  amend  it  as  to  show 
upon    the   record   the   extent   of  his   possession. 

But  the  court  declined  to  strike  out  the  plea  of 
disclaimer,  and  required  defendant  to  elect  between  his 
two  pleas.  The  result  was  that  defendant  elected  to 
rely  on  his  plea  of  disclaimer.  If  he  had  voluntarily 
made  this  election  he  would  have  been  bound  by  it, 
although  it  was  not  the  proper  plea  on  which  to  reach 
the   real    issue   in    the   cause. 

We  see  by  the  proof  in  the  record  that  the  real 
question  was  as  to  the  location  of  a  dividing  line  be- 
tween two  tracts  of  land,  and  upon  the  settlement  of 
this  line  depended  the  question  sought  to  be  raised. 
As  the  issue  was  made  up  under  the  ruling  of  the 
court  the  question  of  title  was  not  involved,  and  hence 
the  plaintiff  was  not  required  to  deraign  his  title  or 
recover   upon    its   strength. 

We  are  of  opinion  that  the  court  erred  in  declin- 
ing  to    strike   out   the    second   plea,   and    requiring   de- 
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fendant  to  make  an  election  between  his  two  pleas. 
The  second  plea  should  have  been  stricken  out  and 
the  cause  tried  on  the  plea  of  not  guilty,  with  leave 
to  defendant  to  amend  by  setting  out  on  the  record 
the   extent   of  his   possession. 

Upon  the  issue  as  tried  we  are  not  satisfied  that 
the  merits  of  the  case  were  properly  involved  or 
reached. 

Judgment  reversed. 


Haley    v.   Mobile    and    Ohio    Railroad  Co.  et  aL 

1.  Railroad  Corporation.    Damages.    Under  Code,  8ec.  2291,  which  pro- 

vides that  the  right  of  action  which  a  person  who  dies  from  injuries 
received  would  have  had,  had  death  not  ensued,  shall  pass  to  his  per- 
sonal representative;  the  right  of  action  with  all  its  incidents  passes 
to  the  personal  representative,  and  must  be  treated  as  if  the  injured 
party  had  brought  it. 

Code  cited  :    Sec.  229L 

2.  Same.    Same,    A  corporation  is  as  liable  for  vindictive  damages  for 

the  wrongful  acts  of  its  servants  or  agents  as  natural  persons. 

3.  Same.    Same,    Under   the  section  of  the  Code  above  cited  (2291),  if 

fraud,  malice,  gross  negligence  or  oppression  existed  on  the  part  of 
the  wrongdoer,  exemplary  damages  may  be  recovered  by  the  personal 
representative  whether  the  injury  to  the  deceased  caused  instantaneous 
death  or  not. 

4.  Same.    Same.    The  directions  of  sec.  1166  of  the  Code  for  the  preven- 

tion of  accidents  on  railroads,  do  not  apply  to  the  running  of  engines 
and  cars  about  the  depots  and  yc  rds  of  railroad  companies,  and  in 
relation  to  the  hands  and  employees  of  the  compan  ies,  who  are  mov- 
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ing  about  or  across  the  tracks  in  the  performance  of  their  several 
duties. 

Code  cited :    Sec.  1166. 

Case  cited :     L.  &  N.  R.  R  Co.  r.  Mary  Robinson,  9  Heis.,  276. 


FROM   GIBSON. 


Appeal  from  the  Law  Court.      G.  B.  Black,  Judge. 

Alex.   W.   Campbell  for  compIaiDant. 

McFarland  and  Heale  &  Williamson  for  de- 
fendant. 

Deaderick,  J.,  delivered    the   opinion   of  the   court. 

In  June,  1871,  plaintiff  instituted  his  suit  in  the 
Law   Court   of  Memphis   against   defendants. 

The  action  was  brought  to  recover  damages  from 
defendants,  on  the  ground  that  the  death  of  intestate 
was  caused  by  the  wrongful  acts  of  defendants,  under 
the   provisions   of  the    Code,    sees.    2291-2. 

On  the  —  day  of  November,  1870,  intestate  being 
an  employee  of  defendants,  was  crushed  and  instantly 
killed  by  a  train  of  cars  of  defendants,  in  their  yard 
at   Humboldt. 

At  the  time  intestate  was  killed  an  engineer  of 
defendants  was  transferring  three  sleeping  cars  from 
the  Mobile  and  Ohio  Railroad  to  the  Memphis  and 
Louisville  Railroad,  around  a  switch  or  horn,  on  the 
East  side  of  the  crossing  of  said  roads.  The  engine 
was  behind  the  sleeping  cars  pushing  them  towards 
the  Memphis   and   Louisville   Road  at   the  rate   of  about 
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six  miles  an  hour.  A  man  was  on  the  lookout  on 
the  front  of  the  foremost  moving  coach.  There  was 
no  communication  by  bell  rope  from  this  car  with  the 
engine,  nor  could  any  signal  have  been  seen  from 
said  car  by  the  engineer,  owing  to  the  acuteness  of 
the  curve.  This  horn  or  curve  was  around  and  near 
to  the  depot  platform,  so  near  that  the  sleeping  cars 
in  passing  around  often  touched  it,  although  freight 
cars  could  pass  it  without  danger  to  a  person  stand- 
ing between  the  platform  and  the  ears.  The  whistle 
was  blown  in  starting  the  cars  around  the  curve,  and 
the  bell  was  rung  all  the  way  around.  The  man 
upon  the  lookout  on  the  front  car  saw  intestate  on 
the  track  and  warned  him.  He  passed  towards  the 
platform  and  leaned  against  it  to  let  the  train  pass, 
and  the  front  car  crushed  him  in  passing.  He  had 
time  to  have  avoided  the  danger,  and  could  have  es- 
caped, stepping  oflF  in  a  different  direction,  or  by  stoop- 
ing  below   the    platform   after   he    reached    it. 

The  jury,  under  the  charge  of  the  court,  rendered 
a  verdict  in  favor  of  plaintiff  for  five  dollars,  and  the 
court  refusing  a  new  trial,  the  plaintiff  has  appealed 
in    error   to   this   court. 

The  plaintiff  in  error  insists  that  the  Circuit  Judge 
erred  in  certain  instructions  given  to  the  jtiry,  and 
also    in    refusing    to    charge    as    requested    by    him. 

The  judge  instructed  the  jury  that  if  plaintiff's  in- 
testate "was  killed  by  defendants,  and  died  instantly, 
no  vindictive  or  examplary  damages  in  this  rase  could 
be    recovered    by    plaintiff." 

There  is    much  conflict    in  the  holdings  of  the  courts 
16— VOL.  7. 
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of  the  different  states  where  statutes  similar  to  ours 
have  been  passed  as  to  the  kinds  of  damages  recover- 
able  by   the   representative   of  the   deceased. 

In  Massachusetts  exemplary  damages  are  expressly 
disallowed  by  the  terms  of  the  act  allowing  the  right 
of  action. 

In  other  States  the  amount  recoverable  is  restricted 
by   the   acts   authorizing    the   action. 

In  most  of  the  states  where  the  action  has  been 
authorized  by  statutes,  the  damages  are  confined  by 
the  terras  or  construction  of  the  acts  to  compensation 
lor   the    pecuniary    loss. 

Our  statute  provides  that  the  right  of  action  which 
a  person,  who  dies  from  injuries  received,  would  have 
had,  had  death  not  ensued,  shall  pass  to  his  personal 
representative.       Code,   sec.    2291. 

The  right  of  action  with  all  its  incidents  passes  to 
the  personal  representative,  and  must  be  treated  as  if 
the   injured    party    had    brought   it. 

In  Connecticut,  where  an  act  provides  that  "actions 
for  injuries  to  the  person,  whether  the  same  do  or 
do  not  result  in  death,  shall  survive  to  the  executor 
or  administrator,"  exemplary  damages  are  allowed. 
Sedg.    on    Dam.,    552,    note    2,    citing    29    Conn.,    496. 

The  terms  of  the  Connecticutt  act  are  very  nearly 
like  ours.  The  nieaning  in  both  is,  that  the  right 
of  action,  which  the  deceased  would  have  had,  passes 
to  his  personal  representative,  and  in  Connecticut  it 
has  been  held  that  this  includes  the  right,  in  a  proper 
case,   to   recover   exemplary   damages. 

In   cases   of  fraud,   malice,   gross    negligence    or   op- 
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preseioD,  the  law  permits  the  jury  to  give  vindictive 
or  exemplary  damages,  and  such  damages,  when  war- 
ranted by  the  facts  of  the  case,  may  be  recovered 
from  a  railroad  company  or  other  corporation  for  the 
acts  of  its  agents  or  servants  (as  well  as  from  a  na- 
tural person)  while  in  the  management  of  the  business 
of  the   corporation. 

The  question  of  the  liability  of  a  railroad  company 
for  exemplary  damages  for  the  misconduct  of  its  ser- 
vants^ has  been  recently  very  elaborately  discussed  in 
the  case  of  Goddard  v.  Orand  Ti^nk  Railway  Company^ 
2  Am.  R.,  39.  Numerous  cases  are  cited  maintaining 
the  liability  of  the  corporation  for  the  wrongful  acts 
of  its  agents  and  servants,  engaged  in  its  business,  and 
declaring  the  liability  of  the  corporation  for  vindictive 
damages,   as   natural   persons   are    liable. 

The  court  declares  in  that  case,  that  there  is  no 
claes  of  cases  where  the  doctrine  of  exemplary  damages 
can  be  more  beneficially  applied  than  in  the  case  of 
railroad  corporations,  in  their  capacity  of  common  car- 
riers  of  passengers. 

We  are  of  opinion  that  the  charge  of  the  court 
complained  of  was  erroneous  as  given,  and  if  the 
elements  of  fraud,  malice,  gross  negligence  or  oppres- 
sion existed  in  the  case,  whether  death  was  instanta- 
neous   or   not,    exemplary    damages    might   be    recovered. 

The  plaintiff'  in  error  requested  the  court  to  instruct 
the  jury  that  it  would  be  negligence  on  the  part  of 
the  defendants,  if.  in  runimig  their  train  of  cars  in 
the  town  of  Humboldt,  the  engine  or  motive  power 
•being    in   the    rear    and    pushing    the    cars,   they   failed 
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to  have  commuDication  between  the  person  on  the 
front  car  and  the  person  on  the  engine,  or  the  en- 
gineer.      This  the   court   refused   to   charge. 

Sec.  1166  of  the  Code  prescribes  certain  precautions 
to  be  observed  by  railroad  companies  in  order  to  pre- 
vent accidents.  Among  these  is  the  requirement  that 
the  engineer,  fireman  or  other  person  on  the  locomo- 
tive, shall  be  kept  always  on  the  lookout  ahead,  and 
whenever  any  person  or  other  obstruction  appears  upon 
the  road,  the  alarm  whistle  shall  be  sounded,  the 
brakes  put  down,  and  every  possible  means  employed 
to  stop  the  train  and  prevent  an  accident.  This  and 
other  direction  of  the  statute  in  sec.  1166  of  Code  for 
the  prevention  of  accidents,  has  been  held  by  this 
court,  in  the  unreported  case  of  the  Louisville  and 
Nashville  Railroad  Company  v.  Mary  Robinson,  Adrn^x^ 
not  to  apply  to  the  running  of  engines  and  cars  about 
the  depots  and  yards  of  the  railroad  companies,  and 
in  relation  to  the  hands  or  employees  of  the  compa- 
nies who  are  moving  about  or  across  the  tracks  in 
the     performance   of  their   several   duties. 

A  man  was  on  the  lookout,  and  personally  warned 
the  deceased  to  leave  the  track  on  the  approach  of 
the  train.  He  had  ample  time  to  do  so,  and  to 
avoid  all  danger  if  he  had  gone  in  the  opposite  di- 
rection from  that  taken  by  him.  But  he,  supposing 
that  the  cars  could  pass  him  without  injury,  placed 
himself  between  the  platform  of  the  depot  and  the 
track,   and   thus   lost   his  life. 

We  are  of  opinion  that  the  placing  of  a  man  on 
the  front  car  to  give  warning,  and  the  warning  actually 
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given  in  time  for  escape,  in  this  case  was  sufficient 
and  reasonable  precaution  against  accidents,  and  in  their 
own  yard  and  in  relation  to  their  own  employee,  who 
is  presumed  to  have  been  familiar  with  the  custom 
and  habit  of  the  other  employees,  of  switching  off 
oars  from  one  track  to  another,  does  not  present  a 
case  in  which  the  plaintiff  in  error  can  be  required 
to  adopt  the  precautions  prescribed  in  Code,  seo. 
1166,   to   prevent   accidents. 

The  refusal  to  give  the  charge  requested  was 
proper.  And  while  we  hold  that  thp  charge  in  re- 
lation to  vindictive  damages  was  an  error,  yet  we  can 
see  that  the  plaintiff  was  not  prejudiced  thereby. 
There  was  no  evidence  in  the  record  to  which  *  it 
oould  apply.  The  jury  manifestly  negatived  in  their 
verdict  the  existence  of  any  facts  which  could  justify 
the  finding  of  vindictive  damages,  as  they  did  not 
give  even  compensatory  damages,  but  returned  a  ver- 
dict  for   nominal   damages   of   five   dollars. 

We  do  not  think  a  new  trial  should  be  granted, 
and   affirm    the  judgment. 
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The  State  v.  Pattebson. 

SciBE  Facias.  What  U  must  contain.  Writ  of  scire  /ados  by  the  State 
against  Patterson  and  his  sureties  upon  a  forfeited  bail  bond.  This 
writ  is  in  the  nature  of  a  declaration,  in  which  the  State  must  set 
forth  circumstantially  and  correctly  the  matters  of  record  upon  which 
judgment  is  demanded.    The  failure  to  do  so  is  a  fatal  defect. 

Case  cited :    State  v.  Arledge,  2  Sneed,  229. 


FROM    SHELBY. 


Appeal  from  the  Criminal  Court.  Jno.  R.  Flip- 
pin,   Judge. 

Attorney-General  Heiskell  for  the  State. 

L.    B.   HoRRiGAN    for   Patterson. 

By  The   Court. 

This  was  a  proceeding  by  scire  facias  in  the  Cir- 
cuit Court  of  Obion  county,  against  the  defendant  Pat- 
terson and  his  sureties,  Bowden  and  Gilbert,  upon  a 
forfeited  bail  bond.  The  judgment  below  was  in  favor 
of  the  State,  and  the  case  is  here  by  writ  of  error 
prosecuted   by   the    sureties. 

The  defenses  made  are,  in  the  main,  unavailing 
here,  as  there  was  no  demurrer  or  other  pleading  be- 
low to  the  writ.  The  sci,  fa,  is,  however,  so  de- 
fective on  its  face  that  no  final  judgment  should  have 
been   rendered    upon    it.       This   writ   is    in    the    nature 
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of  a  declaration^  in  which  the  State  mu^i^t  set  forth 
circumstantially  and  correctly  the  matters  of  record 
upon    which  judgment   is  demanded. 

The  defendant  Patterson  had  been  arrested  on  a 
justice's  warrant  for  housebreaking  and  larceny.  He 
wiis  examined  and  committed  to  answer  at  the  next 
term  "of  the  Circuit  Court.  He  was  discharged  upon 
the  bond  referred  to,  and  upon  default  of  appearance, 
judgment  nisi  was  rendered  against  him  and  his  sure- 
ties. This  bond  was  taken  and  attested  by  one  R. 
H.  Duncan.  Whether  he  was  an  officer  authorized 
to  take  the  bond,  does  not  appear,  nor  is  it  alleged 
in  the  scire  fadaa.  The  writ  makes  no  reference  to 
the  warrant,  the  commitment,  the  manner  of  the  taking 
of  the  bond,  or  the  return  thereof  into  court.  These 
defects  make  it  fatally  defective  under  the  rulings  of 
this   court.       The  State  v.   Arledge,   2   Sneed,    229. 

The  judgment  is  reversed  and  the  soire  fadaa 
quashed.  The  case  will  be  remanded,  however,  for 
an  amended   scire  faxsias. 
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Ed.  Whitmore  v.  Reese  Poindexter. 

Furnisher's  Lien.  Sec.  3542  a  (T.  &  S.  Rev.  S.)  conatrwd.  This  Rection 
clearly  intended  to  give  the  owner  of  land  rented  a  security  for  sup- 
plier, implement8  of  industry,  or  work  stock  furniHhed  to  tenants,  and 
also  the  same  to  a  tenant  as  against  his  sub-tenant — this  latter  lien 
to  be  subordinate  to  the  lien  of  the  landlord  for  rent.  This  lien  is 
only  given  by  the  act  to  the  landlord,  and  to  lessees  as  against  sub- 
tenants. Its  character  and  eifect  is  the  same  as  the  landlord's  lien 
given  by  sees.  3539-40-41-42  of  the  Code. 


FROM     FAYETTE. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flip- 
pin,   Judge. 

E.    H.    Shelton   for   complainant. 

PuLLiAM,   DoRTCH   and   Scruggs   for  defendant. 

Freeman,   J.,   delivered   the   opinion   of  the  court. 

Reese  Poindexter  commenced  three  actions  of  re- 
plevin— two  before  a  justice  of  the  peace,  and  one  in 
the  Circuit  Court  of  Fayette  county — for  cotton  in 
bales,  for  lint  cotton,  and  cotton  seed.  The  cases 
from  the  justice  were  taken  by  appeal  to  the  Circuit 
Court,  where  they  were  consolidated  and  heard  to- 
gether, all  depending  on  the  same  facts  and  the  same 
question    of  law. 

The  only  question  in  the  case  is,  whether  Reese 
Poindexter,   trustee,    has   the    right   to   the    cotton    under 
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a  deed  of  trust  executed  to  him  the  10th  of  May, 
1872,  or  whether  Ed.  Whitmore  is  entitled  to  it  uu- 
der   a   contract   of  date   27th   of  April,    1872. 

The  deed  of  trust  is  a  conveyance  of  all  the  cot- 
ton and  corn  crop  that  George  Poindexter  was  then 
cultivating  on  the  farm  of  Ed.  Whitmore,  Sr.,  it  being 
the  product  of  twenty-seven  acres  of  cotton  and  about 
ten  acres  of  corn.  This  was  made  in  consideration 
of  supplies  furnished  and  to  be  furnished  the  said 
George  by  plaintiff  Reese  Poindexter.  It  was  stipu- 
lated that  plaintiff  was  to  have  power  to  sell  and 
control  the  crop,  and  after  selling  the  same,  to  pay 
over  to  said  George  the  remainder  that  might  be 
found  when  all  debts  due  plaintiff  and  such  as  he 
was  security  for  had  been  discharged.  This  convey- 
ance   was   duly    noted   for   registration    May    13,    1872. 

The  contract  alluded  to  is,  in  substance,  as  follows: 
It  is  made  by  the  said  George  Poindexter  and  Albert 
Poindexter,  and  recites  they  had  rented  the  land  on 
which  the  cotton  was  grown,  gives  the  terms  of  the 
renting,  and  then  says  that  it  is  ^^  agreed  that  the 
party  of  the  first  part,  to-wit,  Ed.  Whitmore,  Jr.,  the 
defendant,  by  virtue  of  this  contract,  has  and  shall 
retain  a  lien  on  the  crop  raised  on  said  land  until 
all  the  indebtedness  for  supplies,  merchandise,  securi- 
ties, etc.,  shall  be  paid  that  may  be  necessary  during 
the   year   1872. 

This  contract  was  intended  to  be  in  pursuance  of 
sec.  3542  a  of  the  Code,  act  of  1870,  ch.  121,  T.  & 
S.,    which    is   as   follows : 

"Any  debt  by  note,  account  or  otherwise,  contracted 
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for  snpplieH,  implements  of  industry,  or  work- stock  fur- 
nished by  tlie  owners  of  land  to  lessees,  or  by  lessees 
to  sub  tenants,  and  used  in  the  cultivation  of  the  crop, 
shall  be  and  constitute  a  lien  upon  the  crop  growing 
or  made  during  the  year  upon  the  premises,  in  as 
full  and  perfect  a  manner  as  now  provided  in  sees. 
3539-40-41-42  of  the  Code  of  Tennessee  with  regard 
to  rents:  provided,  the  said  lien  is  expressly  contracted 
for  on  the  face  of  the  note,  or  writing,  between  the 
owners  of  the  land  and  lessees,  or  between  the  lessees 
and  sub-tenants;  and  provided  fuHheVy  that  the  agree- 
ment or  contract  so  entered  into  shall  not  have  pri- 
ority of  lien  over  the  lien  of  the  owner  of  the  land 
for   the   rent." 

This  statute,  though  very  inartificially  drawn,  was 
clearly  intended  to  give  the  owner  of  land  rented  a 
security  for  supplies,  implements  of  industry,  or  work- 
stock  furnished  to  tenants  to  enable  them  to  cultivate 
the  land  during  the  year  of  renting,  and  also  the 
same  to  a  tenant  as  against  his  sub- tenant,  this  latter 
lien,  however,  to  be  subordinate  to  the  lien  of  the 
landlord    for   his   rent. 

This  lien  is  only  given  by  the  act  to  the  parties 
mentioned — that  is,  to  the  landlord  and  lessees,  as 
against  sub-tenants — but  is  not  provided  or  authorized 
in  favor  of  other  parties.  Its  character  and  effect  is 
to  be  the  same  as  the  landlord's  lien,  as  given  by 
the  sections  of  the  Code  referred  to.  In  a  word,  it 
has  all  the  incidents  of  said  lien,  and  is  to  be  en- 
forced in  the  same  way,  and  has  no  element  in  it 
stronger,    or    conveying   a    higher    right    in    or    to    the 
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orop^  than  said  lien  of  the  landlord  under  the  section 
cited.  The  lien  is  not  a  right  to  the  property  or  m 
the  crop,  but  only  a  right  to  enforce  a  charge  cre- 
ated by  the  contract,  by  the  process  of  law  as  pro- 
vided for  enforcing  the  landlord's  lien  for  rent — that 
is,  by  an  original  attachment,  or  by  judgment  at  law^ 
and  execation  issued,  to  be  levied  on  the  crop  in 
whosesoever  hands  it  may  be;  or,  as  provided  in  sec. 
3542,  the  party  having  the  lien  may  recover  from  the 
purchaser  of  the  crop,  with  notice  of  the  lien,  the 
value  of  the  property,  so  that  it  does  not  exceed  the 
amount   of  rent   due   and   damages. 

The  Circuit  Judge  held  in  accordance  with  the 
di>ove  view  of  the  case,  the  jury  found  for  the  de- 
fendant, and  the  proof  sustains  the  verdict.  Let  the 
csaae  be  affirmed. 


Geo.  W.  Johnson  et  al.  v.  W.  T.  Anderson. 

RebuIiTIKO  Trust.  A,  a  minor,  bargained  with  B  for  a  tract  of  land,  bat 
the  latter  being  unwilling  to  make  a  contract  with  the  former  on  ac- 
count of  his  age,  it  was  agreed  between  them  that  C,  the  father  of  A^ 
should  intervene  and  become  the  contracting  party  in  his  stead.  Ac- 
cordingly the  trade  was  consummated  by  B  and  0,  and  the  land  waa 
conveyed  to  the  latter ;  but  the  money  paid  for  the  land  was  furnished 
by  4-}  and  belonged  to  him. 
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Held,  that  these  facte  make  out  a  resulting  trust  in  favor  of  A,  the  mi- 
nor, who  furnished  the  money. 


FROM   MADISON. 


Appeal  from  the  Chancery  Court.  Henry  J.  Liv- 
ingston,  Chancellor. 

Haynes   &   Bond   for  complainant. 

Campbell,  &  McCorry   for  defendants. 

Deaderick,  J.,  delivered  the   opinion  of   the   Court. 

In  December,  1869,  complainants  in  the  original 
bill  filed  their  bill  in  the  Chancery  Court  at  Jackson, 
against  defendant  W.  T.  Anderson,  for  partition  of 
the  tract  of  land  described  in  the  bill,  alleging  that 
complainants  and  defendants  were  tenants  in  common 
thereof. 

Defendant  answered,  and  filed  his  cross- bill,  deny- 
ing that  the  complainants  had  any  right  to  said  land, 
and    praying   to    have   the   title    vested   in    himself. 

The  facts  alleged  in  the  cross- bill  upon  which  re- 
lief is  prayed,  are,  substantially,  that  King  Anderson, 
the  father  of  complainant,  was  of  intemperate,  improvi- 
dent and  idle  habits,  and  very  poor;  that  the  burthen 
of  the  support  of  the  family  was  cast  upon  complain- 
ant at  an  early  age;  that  the  father,  in  1846,  went 
into  the  Mexican  war  as  a  United  States  soldier  and 
returned  in  1847,  and  had  coming  to  him  for  his 
services  $81,  which  he  gave  to  complainant  to  buy 
him   a   horse   and    some   clothes,    but    that    complainant^ 
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having  heard  that  one  J.  E.  Stewart  bad  offered  a 
tract  of  seventy-five  acres  of  land  for  $400,  deter- 
mined to  invest  the  money  in  land,  and  applied  to 
Stewart  to  purchase  the  land.  Stewart  was  unwilling 
to  contract  with  complainant,  who  was  about  nineteen 
years  of  age,  on  account  of  his  being  a  minor^  but 
agreed  with  him  to  sell  or  contract  with  his  father, 
for  him,  for  tbe  land.  Accordingly,  the  trade  was 
made  in  the  name  of  the  father,  and  the  followiug 
evidence  of  the  sale  executed  and  delivered  to  com- 
plainant: 

'^This  is  to  certify  that  I  have  sold  to  King  An- 
derson a  tract  of  land  containing  seventy-five  acres, 
adjoining  the  tract  I  sold  to  Ewell  Massy,  including 
ground   lease.  J.   E.   Stewart. 

"Oct.   10,    1847. 

"To  Thos.   Anderson." 

The  bill  further  alleges  that  complainant  paid  the 
$81  on  the  land,  and  at  various  times  thereafter,  be- 
tween the  date  of  this  memorandum  and  1856,  paid 
the  balance  of  the  $400  and  the  price  of  twenty-five 
acres  more,  with  the  agreement  that  the  title  was  to 
be  made  to  him  when  the  whole  purchase  money  was 
paid.  That  the  purchase  money  having  been  paid 
previous  to  1856,  his  father,  while  intoxicated,  and  by 
mistake,  procured  a  deed  to  be  executed  to  his  wife 
and  her  children,  instead  of  to  himself,  contrary  to 
the  agreement,  and  notwithstanding  he  had  contracted 
for   the   land   and   paid   all    the   purchase   money. 

The  bill  alleges  that  this  was  done  by  mistake, 
and   prays  that  the  mistake   be   corrected,  and  that,  the 
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father  and  mother  l)oth  being  dead,  the  lethal  title  be 
divested  out  of  the  children  and  vcHted  in  complain- 
ant. The  bill  contains  an  alternative  prayer  for  an 
account,  and  reimbursement  of  the  purchase  money, 
and  for  such  other  relief  as  he  may  be  entitled  to 
under   the    facts   stated    in   the   bill. 

The  answer  denies  that  complainant  paid  for  the 
land,  and  insists  that  the  two  sisters^  Mrs.  Johnson 
and  Virginia  Anderson,  are  equally  entitled  with  com- 
plainant   to    the    land. 

The  proof  shows  that  complainant,  W.  Thos.  An- 
derson, from  the  time  he  was  fourteen  years  of  age, 
was  the  main* stay  and  support  of  his  father,  mother 
and  their  infant  children;  that  when  the  trade  was 
made  for  the  land,  Mrs.  Johnson  was  but  four  or  five 
years  of  age,  and  Virginia  was  born  afterwards,  and 
at  the  date  of  the  deed  Tom,  Mrs.  Johnson  and  Vir- 
ginia were  all  the  children  living;  that  before  this 
land  was  bought  the  family  had  been  living  on  rented 
land,  in  extreme  poverty,  the  husband  and  father,  King 
Anderson,  idle  and  intemperate,  and  the  son,  by  his 
work,  supporting  them  all.  When  the  land  was  bought 
Tom  was  about  nineteen  years  of  age,  and  moved  the 
family  on  the  land,  where  they  farmed  four  to  eight 
acres  of  cleared  land,  under  bad  fence,  with  a  rickety 
cabin    for   their    future    home. 

The  father  continued  to  be  as  idle  as  before,  his 
nearest  neighbors,  who  knew  him  for  twenty  and  thirty 
years,  never  having  known  him  to  do  a  whole  day's 
work.  But  the  son^  alone  and  unaided,  cleared  and 
fenced    more    laud,   built    new   and    comfortable    houses. 
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stable  and  other  outbuildings,  and  in  a  few  years  had 
the  best  orchard  in  the  neighborhood,  forty  acres  of 
cleared  land  under  good  fence,  with  all  the  indications 
of  thrift   and    comfort   surrounding   the    humble    home. 

All  this  was  achieved  by  a  young  man  who  began 
the  struggle  for  bread  for  his  intemperate  and  idle 
father,  sickly  mother  and  helpless  Hnd  dependent  sis- 
ters, before  he  was  fourteen  years  of  age.  It  is  an 
honorable   record. 

The  evidence  in  the  cause  pustains  the  allegations 
of  the  bill.  Although  the  bill  seems  to  have  been 
framed  upon  the  i<lea  that  the  deed  to  tlie  mother 
and  children  was  executed  l>y  mistake,  and  prays,  in 
this  aspect  of  the  case,  to  have  the  mistake  corrected, 
yet  the  facts  alleged  si.ow  that  the  money  and  credit 
of  complainant  bought  the  land,  and  that  he  paid  the 
whole  of  the  purchase  money,  although  the  deed  was 
taken  in  the  name  of  others;  and  these  facts  consti^ 
tute  a  resulting  trust.  The  evidence  very  fully  and 
satisfactorily  establishes  the  truth  of  these  allegations, 
and  entitles  the  complainant  to  relief  under  his  prayer 
for   relief  upon    the   facts   stated    in    the    bill. 

The    Chancellor   so   held,    and    we   affirm    his   decree. 
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J.    W.   BiviNs  V.   L.   M.   Mathews. 

Attachment  under  Act  of  1871,  cii.  134.  The  act  of  1871,  ch.  134, 
provides,  in  subHtance,  that  in  cases  commenced  in  a  court  of  record, 
or  before  a  justice  of  the  peace  by  original  attachment,  on  applica- 
tion of  the  plaintiflfa  summons  shall  insue  also  against  the  defendant 
for  the  same  cause  of  action,  and  if  the  summons  is  executed,  no 
publication  or  stay  of  judgment  shall  be  had,  as  formerly  required  in 
attachment  cases ;  and  that  the  summons  shall  be  in  the  usual  form, 
but,  in  addition,  shall  notify  the  defendant  that  an  original  attach- 
ment has  been  issued  against  him,  and  be  returned  before  the  same 
court  or  justice  before  whom  the  attachment  is  returned :  Heldy  that 
the  intention  of  the  statute  is,  that  if  the  summons  is  served  on  the 
defendant,  then  this  becomes  the  leading  process  in  the  case,  the  at- 
tachment, if  levied,  taking  the  position  equivalent  to  an  ancillary  at- 
tachment, and  holding  the  property  until  the  termination  of  the  liti- 
gation; and  if  the  summons  is  not  served,  and  the  attachment  ia 
levied  on  the  property,  then  the  case  is  to  proceed  as  in  other  cases  of 
original  attachment. 


FROM    LAUDERDALE. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flippin, 
Judge. 

Marley   &   Steele   for   complainant. 

WiLKEUSON    &    Wilkerson    for   defendant. 

Freeman,    J.,   delivered    the    opinion    of  the   court. 

Thia  suit  was  commenced  by  an  attachment  and 
summons,  as  provided  by  act  of  1871,  ch.  134,  which 
provides  in  substance,  that  in  cases  commenced  in  a 
court   of  record,    or   before   a    justice    of    the    peace,    by 
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original  attachment,  that  on  application  of  the  plaintiff 
a  summons  shall  he  issued  also  agninst  the  defendant 
for  the  same  cause  of  action,  and  if  the  summons  is 
executed,  no  publication  or  stay  of  judgment  shall  be 
had,  as  formerly  required  in  attachment  cases.  The 
second  section  provides  that  the  summons  shall  be  in 
the  usual  form,  but,  in  addition,  shall  notify  the  de- 
fendant that  an  original  attachment  has  been  issued 
against  him,  and  be  returned  before  the  same  court 
or  justice   before   whom    the    attachment    is   returned. 

The  intention  of  the  statute  being,  as  we  construe 
it,  that  if  the  summons  is  served  on  the  defendant, 
then  this  becomes  the  leading  process  in  the  case,  the 
attachment,  if  levied  on  property,  taking  the  position 
equivalent  to  an  ancillary  attachment,  and  holding  the 
property  until  the  termination  of  the  litigation.  If 
the  summons  is  not  served,  and  the  attachment  is 
levied  on  property,  then  the  case  is  to  proceed  as  in 
other  cases   of   original   attachment. 

This  being  so,  the  first  question  made  in  argument 
is  on  the  motion  to  quash  the  warrant,  which  states 
the  ground  of  action  to  be  "a  plea  of  debt  due  by 
reason  of  the  said  J.  W.  Bivins  having  stayed  a  judg- 
ment rendered  in  favor  of  Cheatham  &  Woods  against 
E.  B.  and  L.  M.  Mathews,  at  the  special  instance  of 
K    M.   and    E.    B.    Mathews." 

This    question     is    not    necessary    to    be    deterniiiied, 

for    assuming    the    warrant    to     be    void,    as    statiiiir    no 

cause  of  action,  and  that  it  ought  to  have  been  qnaslied, 

still    the    defendant    was    in    court    under    the    attachment 

levied    on    his    property,    and    filed   a   plea   in    ai)atement 
17— VOL.  7. 
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to  this,  on  which  there  was  issue  taken,  and  the  case 
submitted  to  the  jury  on  this  issue  and  proof,  and 
found  against  him,  as  clearly  appears,  on  satisfactory 
testimony. 

It  was  proper,  then,  under  this  verdict  by  the  jury, 
to  have  rendered  a  judgment  final,  if  no  other  defense 
had  been  interposed,  this  case  being  from  a  justice  of 
the  peace,  and  no  formal  pleadings  as  to  other  defenses 
being  necessary.  The  question  of  liability  of  the  party, 
however,  was  gone  into  by  the  court  on  the  trial, 
and  under  the  charge  of  the  court,  found  for  the 
plaintiff.  Whether  this  finding  is  correct  is  the  ques- 
tion   for   decision. 

The  proof  shows  that  Bivins  stayed  the  judgment 
at  the  request  of  L.  M.  Mathews,  said  judgment  being 
against  E.  Mathews  alone.  It  further  shows  that  L. 
M.  Mathews  promised  to  indemnify  him  against  the 
liability  incurred,  and  there  is  also  proof  tending  to 
show  that  the  debt  was  one  on  which  it  is  probable 
L.  M.  was  as  much  bound  as  E.  B.  In  other  words, 
that  it  was  the  debt  of  the  two  brothers,  as  partners 
in  a  grocery  establishment,  and  that  L.  M.  was  thua 
interested  in  having  it  stayed.  This  question  was 
fairly  left  to  the  jury,  and  they  have  so  found,  and, 
we    think,    on    ample    testimony. 

This  being  so,  the  only  other  question  in  the  case 
is,  whether  the  stayor  has  shown  facts  on  which  he 
is  entitled  to  a  recovery,  that  is,  that  he  had  dis- 
charged the  debt,  so  as  to  be  entitled  to  go  on  L. 
M.    Mathews    for   indemnity. 

The   proof    shows   that   Bivins,   at   the   suggestion   of 
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L.  M.  Mathew8,  perhaps,  first  gave  a  deed  of  trust 
to  secure  this  judgment  on  personalty,  with  the  under- 
standing that  L.  M.  would  then  give  him,  Bivins,  a 
deed  of  trust  on  property  to  secure  him;  that  Mathews 
failed  to  do  this.  Afterwards,  it  appears  that  Bivens 
satisfied  this  deed  of  trust  by  giving  one  on  his  land, 
which  security  was  taken  in  satisfaction  of  the  judg- 
ment which  he  had  stayed,  and  satisfaction  of  the 
judgment  entered,  as  paid  by  Bivins,  "by  deed  of 
trust  on  land  executed  by  Bivins  and  wife/'  This 
satisfaction  is  signed  Cheatham  &  Woods,  by  Lynn  & 
Oldham,   attorneys. 

We  hold  this  is  a  payment  and  discharge  of  the 
debt  as  to  all  parties.  Cheatham  &  Woods  might  have 
received  payment  in  a  note,  or  other  property,  or  by 
absolute  conveyance  of  the  land,  and  we  see  no  reason 
why  a  conditional  conveyance  by  deed  of  trust,  by 
which  the  land  is  secured,  to  be  appropriated  to  the 
discharge  of  the  amount  due,  may  not,  by  agreement 
of  the  parties,  be  given  by  the  one  and  accepted  by 
the  other  as  a  satisfaction  of  the  judgment  by  the 
stayor.  Mathews  cannot  complain,  as  the  judgment 
has  been  discharged  and  satisfied,  and  that  by  the 
stayor.  This  having  been  done,  and  that  by  appro- 
priation of  his  property  to  its  discharge  irrevocably, 
the  right  to  the  contracted  indemnity  may  well  arise, 
and   be   enforced   in    favor   of  the   stayor. 

In  this  view  of  the  case  the  result  is,  the  judg- 
ment  must   be   affirmed. 
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I.   G.   Walker  v.  J.   G.   Walker. 

Pbincepal  AiHD  Agent.  Ratification.  Where  the  principal  is  informed 
of  the  acts  of  his  agent,  he  must,  if  he  dissents,  do  so  and  give  notice 
of  it  to  the  agent  in  a  reasonable  time,  and  if  he  does  not,  his  assent 
and  ratification  will  be  presumed.  A  principal  whose  conduct 
amounts  to  a  ratification  of  the  acts  of  his  agent  cannot  afterwards 
avoid  the  effect  of  such  conduct  by  declaring  that  he  had  no  inten- 
tion to  ratify  his  agent's  acts. 


FROM   FAYETTE. 


Appeal   from   the    Circuit   Court. 

No   record   to  be   fouud. 

Freeman,   J.,   delivered   the   opinion   of  the   court. 

This  case  was  before  this  court  at  April  Term,  1871. 
It  is  not  necessary  to  go  into  a  detail  of  the  facts 
shown  in  the  present  record,  as  it  is  a  case  where,  on 
well  settled  principles,  this  court  would  not,  probably, 
be  authorized  to  revise  a  verdict  by  a  jury  in  favor 
of  either  party  on  a  correct  charge  of  the  law  by  the 
Circuit   Judge. 

The  only  question  to  be  decided  is,  whether  there 
is  error  in  law  in  the  instructions  given  by  the  court 
below. 

The  following  facts  will  serve  to  present  the  ques- 
tion  of  error  *  raised   and    relied   on   in   argument. 

In   the    early    part    of   the    year    1867    Iverson    G. 
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Walker  was  the  agent  of  John  G.  Walker  for  the 
collection  of  moneys  due  him  from  several  parties  in 
Fayette  county ,  Tennessee.  John  G.  Walker  resided 
in  Orange  county,  North  Carolina,  and  Iverson  G.  in 
Fayette   county,   Tenn. 

Before  the  6th  of  February,  1867,  the  agent  col- 
lected upwards  of  $2,000,  bought  a  check  from  G.  W. 
Trotter,  then  a  leading  commission  merchant  of  Mem- 
phis, drawn  on  New  York,  and  forwarded  the  same  to 
John  G.  Walker,  directed  to  Graham,  a  post  office 
some  ten  or  fifteen  miles  from  the  residence  of  said 
Walker.  From  some  cause,  not  very  satisfactorily 
shown,  this  letter,  though  dated  February  5,  failed  to 
be  received  until  about  the  17th  of  April.  On  the 
13th  of  April  Trotter  failed  for  a  large  amount,  and 
the  check  became  worthless.  It  is  clear,  however, 
that  when  John  G*-  Walker  received  the  check,  he  had 
no  knowledge  of  the  fact  that  Tro.tter  had  -failed. 
On  the  16th  of  April  the  agent  wrote  to  his  princi- 
pal announcing  Trotter's  failure.  This  was  received 
the  evening  of  the  26th  of  April,  as  appears  from  a 
letter  written  on  the  27th  by  John  G.  Walker  in 
reply,  in  which  he  expresses  a  regret  that  the  money 
had  not  been  sent  by  express,  as  he  had  directed,  as 
he  says,  ^*  it  would  have  saved  both  you  and  me  much 
trouble."  It  appears  from  this  letter  that  he  had  got 
the  check  cashed  on  the  morning  oi  the  26th  by  a 
merchant  who  was  about  starting  to  New  York  to  pur- 
chase goods,  and  that  evening  went  to  him,  stated  the 
fiiot  of  Trotter's  failure,  and  on  his  demand  Walker 
had  taken   the   check    back.       He   then   adds,   that  the 
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merchant  had  agreed  ^^that  he  would  take  the  check 
on  for  me^  and  if  you  (the  defendant  below)  had  not 
Collected  it,  he  would  try  to  get  it  for  me."  He  the» 
adds,  "I  will  let  Mr.  Vincent  take  the  check  and 
present  it  to  the  bank,  if  you  have  not  collected  it 
merhaps  they  will  pay  it  to  him.  If  he  gets  the 
/money  it  will  be  all  right."  The  check  was  accord- 
ingly sent  to  New  York,  and  duly  returned  protested. 
The  question  raised  on  this  aspect  of  the  case  is,, 
whether  the  principal  had  ratified  the  act  of  the  agent 
in  sending  the  check  instead  of  the  money  by  express, 
assuming  that  he  had  oeen  so  directed  before  he  had 
forwarded    the   check,'  which    is  now   contested   on    other 


ial/ 


evidence  than  what  was  before  us  on  the  former  trial 
of  the   case   in    this   court. 

There  is  no  question  but  that  John  G.  Walker,  at 
this  time,  had  full  knowledge  of  all  the  facts  on  which 
to   act   understandingly    in   the   case. 

His  honor,  the  Circuit  Judge,  charged  the  jury 
substantially  as  follows  on  this  subject.  After  stating 
to  them  that^a^  ratification  might  be  by  express  ap- 
proval, or  be  implied  from  the  conduct  of  the  party, 
he  tells  the  jury,  if,  after  the  facts  were  known,  he, 
^'  within  a  reasonable  time  thereafter,  communicated 
with  the  agent,  and  informed  the  agent  that  he  looked 
to  him  for  payment,  or  from  his  letter  it  is  clearly- 
inferable  he  looked  to  the  agent  for  payment,"  it 
would  not  amount  to  a  ratification.  He  then  adds, 
"  If,  after  information  of  Trotter's  insolvency,  the  prin- 
cipal promptly,  or  within  a  reasomireible  time,  commu- 
nicated   to   the   agent   the   fact   that    he    looked    to   him 


I 
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for  payment,  or  if  this  is  to  be  clearly  infered  from 
his  communication,  then  his  conduct  would  not  amount 
to  a  ratification  of  the  agent's  act.  The  mere  fact 
that  he  did  not  return  the  check  promptly  to  the 
agent  would  not  affect  his  right  if  the  principal  knew 
the  check  was  worthless  at  the  time,  or  if  he  dis- 
tinctly intimates  to  the  agent  that  he  looks  to  him 
for  payment."  He  then  concludes  by  saying,  "  If  by 
that  act  of  sending  the  check  to  New  York,  to 
Gardiner,  Bacon  &  Co.,  if  the  proof  shows  the  fact 
to  be  so,  you  should  be  of  the  opinion  the  principal 
intended  to  consider  the  check  as  his  own,  then  the 
agent   would   be   discharged,   otherwise   not.'' 

While  there  is  an  apparent  correctness  in  this  por- 
tion of  the  charge,  when  separate  propositions  are 
looked  at,  yet,  taken  as  ti  whole,  it  is  erroneous,  and 
calculated  to  mislead  the  jury,  as  applied  to  the  facts 
of  the   case. 

In  the  opinion  reversing  this  case  it  is  said :  ''  If 
Walker  had  known  the  fact  that  Trotter  was  ^rok^> 
and  the  check  worthless  at  the  time,  and  then  had 
adopted  it  or  retained  it,  that  is,  in  the  way  as  then 
appeared,  he  would  clearly  have  been  bound;"  and  in 
another  part  of  the  opinion  it  is  said,  in  reference  to 
the  failure  of  Walker  to  obtain  the  money  on  the 
check  (assuming  he  had  sent  it  to  New  York  without 
knowledge  of  Trotter's  failure),  "  then  he  should  and 
would  be  required  promptly  to  repudiate  it,  and  notify 
the   agent   of  his   dissent." 

The  rule  is  thus  laid  down  by  Chancellor  Kent, 
vol.    2,    p.    616,    12th    edition :    "  Where  the   principal    is 
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informed  of  what  has  been  done,  he  must  dissent  and 
give  notice  of  it  in  a  reasonable  time,  and  if  he  does 
not,    his   assent   and    ratification   will    be    presumed/' 

We  hold,  then,  that  no  mere  intimation  or  infer- 
ence was  sufficient  in  a  case  like  this  to  amount  to  a 
disaffirmance  of  the  act  of  the  agent,  but  that  the  dis- 
affirmance  must   have   been   clear   and    unequivocal. 

In  the  next  place,  we  hold  that  where  the  ques- 
tion of  ratification  depends  upon  the  acts  and  conduct 
of  the  party,  as  by  remaining  silent  after  a  knowledge 
of  the  fact  of  violation  of  the  authority  given  by  the 
agent,  or  by  taking  the  benefit  of  what  has  been  done, 
and  the  like,  that  whatever  may  be  his  intention,  if 
his  acts  are  in  affirmance  of  the  thing  done  by  the 
agent,  as  by  retaining  the  check,  and  endeavoring  to 
collect  it  himself,  thus  treating  it  as  his  own,  after  a 
full  knowledge  of  the  facts,  as  we  have  said,  then 
such  conduct  would  unquestionably  amount  to  ratifica- 
tion. In  other  words,  the  principal  could  not  inti- 
mate or  use  language  even  from  which  an  inference 
ight  be  drawn  that  I\p  disaffirmed  the  act,  and  at 
the   same  time   take  control    of  the  check,  and  endeavor 

(to    collect   it    by    his   own    means,    and    then    avoid    the 
effect  of   his   conduct  as  a    ratification    by  asse]|lting   that    i^ 
/it    was    not    his     intention    to    consider    the    check    his 
lown,    although    his   acts   and    conduct    were   those   of  an 
'owner    of  it,    and    one    entitled    to    it. 

He  could  not  intimate  to  his  agent,  or  even  use 
language  from  whic^it  might  be  infered  that  he  looked 
to  him  for  p^f^ft,  and  at  the  same  time  proceed 
with    an    efibr^^^  collect     the     check,    and     take    the 
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chances  of  success,  but  on  failure  turn  around  and 
avoid  the  effect  of  his  conduct  by  falling  baok  on  such) 
intimation  or  inference.  If  he  disaffirms  the  act  done, 
he  must  dissent  from  it,  and  not  retain  the  fruit  of 
the  act,  and  speculate  on  the  chance  of  reaping  itjlt 
benefits  by  an  effort  to  realize  from  it.  He  cannot 
look  both  to  the  agent  and  the  fruit  of  the  unauthor- 
ized act  for  his  money,  but  must  elect  to  rely  on  one 
or  the  other^  and  stand  by  this  election,  and  do  no 
act  that  fairly  contradicts  the  election  in  either  case. 
His  agent  has  the  right  to  draw  the  natural  inference 
from  his  acts,  not  his  intentions:  See  American  Lead- 
ing  Cases,   vol.    1,   p.    719,   edition    1871. 

The   theory   of  the   charge   we   have    quoted    is   con- 
trary to   these   principles,  and    erroneous.       It   is   proper! 
to    say    that    the    opinion    heretofore    delivered    in    this/ 
case   was   based    on    a   different    state  of  facts,  and    went! 
on   the   assumption    that    the    check    had    been    sent   tol 
New    York     without    a     knowledge    of    the     failure    of 
Trotter,    and    the    argument    is    made    in    that    opinion 
against  the  proposition  that  John  G.  Walker  was  bound, 
as   by    ratification,    by    the   act  of  thus   sending,  without 
a  full    knowledge   of   the   facts    necessary  for   an    intelli- 
gent   election,    approval    or    disapproval,    affirmance    or 
disaffirmance,   of    the    act   of    his    agent.       It    must    be 
understood    in    reference   to    the    facts    then     before    the 
court,    and    be   limited    in    its   application    to  these   facts. 
Without   further   criticism   of  the   charge  of  the    Circuit 
Judge,    for   the   errors    indicated    the  case   must    be   re- 
versed. 
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J.  C.  Guild  v.  C.  W.  Borner  and  Wife. 

Attorney's  Lien.  A  solicitor  who  fails  to  have  the  court,  in  which  he 
appeared  on  behalf  of  his  client,  to  declare  his  fee  a  lien  on  the  prop- 
erty protected  by  his  services,  cannot  afterwards,  by  bill  in  chancery, 
assert  and  have  such  a  lien  declared  in  his  favor. 


FROM   TIPTON. 


Appeal  from  the  Chancery  Court.  James  Fen- 
tress,  Chancellor. 

Peyton  J.   Smith   for  complainant. 

Isaac   M.   Steele   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  seeks,  by  attachment,  to  enforce  his 
lien,  as  a  solicitor,  for  services  rendered  for  defend- 
ants in  the  case  of  P.  Townsend,  Jr.,  &c.,  v.  J.  W. 
H.  Townsend,  Ex'r,  &c.  The  facts  of  that  case  are 
reported  in  4  Col.,  70.  It  appears  that  P.  Town- 
send,  Jr.,  filed  the  bill  as  administrator  with  the  will 
annexed  of  P.  Townsend,  Sr.,  deceased,  against  the 
devisees  of  John  Booker,  deceased,  in  which  it  was 
alleged  that  upon  the  death  of  P.  Townsend,  Sr.,  in 
1825,  his  widow,  who  afterwards  intermarried  with 
John  Booker,  suppressed  and  concealed  his  will,  which 
suppression    and    concealment    were    acquiesced    In    and 
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continued  by  her  husband,  John  Booker;  that  a  large 
real  and  personal  property  in  this  way  came  into  the 
possession  of  John  Booker,  which,  upon  his  death,  he 
devised  to  defendants.  The  will  having  been  discov- 
ered and  probated  in  1868,  P.  Townsend,  Jr.,  as  ad- 
ministrator with  the  will  annexed,  filed  his  bill  in  the 
Chancery  Court  at  Covington  to  have  the  will  set  up, 
and  to  reach  the  property  devised  by  John  Booker, 
and  for  an  account.  In  that  suit  complainant  Guild 
was  the  solicitor  of  a  portion  of  the  devisees  of  John 
Booker,  deceased.  A  decree  was  rendered  in  favor  of 
P.  Townsend,  Jr.,  as  administrator,  and  on  the  ac- 
ooant  ordered  a  judgment  was  rendered  in  his  favor 
against  the  devisees  of  John  Booker,  deceased,  for 
abont  151,000.  Upon  this  appeal  to  the  Supreme 
Court,  in  1867,  this  decree  for  $51,000  was  suspended, 
with  leave  to  the  devisees  of  John  Booker  to  institute 
proceedings,  in  the  County  Court  of  Sumner  county, 
to  contest  and  set  aside  the  probate  of  the  will  of 
P.  Townsend,  Sr.,  which  had  been  probated  in  com- 
mon form  in  that  court  in  1858.  Complainant,  as 
solicitor  for  John  Booker's  devisees,  instituted  the  pro- 
ceeding, and  after  long,  laborious  and  expensive  liti- 
gation in  the  County,  Circuit  and  Supreme  Courts^ 
finally  succeeded  in  having  the  probate  of  P.  Town- 
send,  Sr.'s  will  set  aside  and  annulled,  and  conse- 
quently in  relieving  Booker's  devisees  from  the  judg- 
ment for  J51,000  rendered  against  them  in  the  Chan- 
cery Court  at  Covington.  For  the  services  rendered 
by  complainant  as  solicitor  for  the  defendants  in  that 
sait^   he   claims   that   $2,000   would    be   reasonable   com- 
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pensatioD;  but  no  lien  was  declared  therein,  securing 
to  him  the  means  of  enforcing  payment  of  his  coni- 
pensation.  Claiming  to  have  such  lien  as  solicitor, 
complainant  files  his  bill  against  the  devisees  of  John 
Booker^  and  has  procured  attachments  to  be  levied  on 
real   estate. 

The  bill  was  demurred  to  for  want  of  equity,  and 
the  demurrer  being  sustained,  the  bill  was  dismissed, 
and   complainant   has   appealed. 

Of  the  value  of  the  services  rendered  by  complain- 
ant, and  of  the  reasonableness  of  his  claims  for  com- 
pensation, we  entertain  no  doubt;  but  he  failed  to 
make  any  application  to  the  court,  when  the  suit  was 
terminated,  to  have  a  lien  declared  to  secure  his- com- 
pensation. The  property  attached  was  not  directly 
involved  in  the  litigation,  and  was  not  recovered  by 
the  decree  in  the  case.  There  was  a  personal  judg- 
ment for  $51,000  against  the  devisees  of  John  Booker, 
and  it  was  only  indirectly,  if  at  all,  that  the  prop- 
erty attached  was  involved  in  the  case.  Complainant 
was  solicitor  for  the  devisees  of  Booker,  who  were  the 
defendants  in  the  suit,  and  complainant,  as  their  so- 
licitor, succeeded  in  relieving  them  from  the  conse- 
quences of  this  heavy  judgment,  and  in  that  way  en- 
abled them  to  retain  their  property.  We  know  of 
no  principle  of  law  upon  which  a  lien  can  now  be 
declared  to  exist  for  the  services  so  rendered,  even  if 
such  lien  could  have  been  declared  in  the  case  when 
finally  determined,  upon  which  it  is  not  necessary  to 
express  any  opinion.  As  complainant  has  no  lien,  it 
follows   that   there    was   no    ground    to   support    the  at- 
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tmchment.  The  decree  of  the  Chancellor  sustaiDing 
the  demurrer  and  dismissing  the  bill  was  therefore 
correct,   and   it  is  affirmed   with   costs. 


W.  S.  Collins  &*Co.  v,  J.  F.  Newton. 

Agent.  Power  to  coded.  The  power  of  an  agent  to  sell,  implies  the  power 
to  receive  payment,  unless  the  purchaser  had  notice  that  the  agent 
had  authority  from  his  principal  to  sell  only. 

Case  cited :    5  Bneed,  469. 


FROM   MADISON. 


Appeal   from   Circuit  Court.       G.  B.  Black,  Judge. 
Caruthers   &  Mallory   for  Complainants. 
Campbell  &  McCorry  for  defendant. 
Deaderick,  J.,  delivered   the  opinion  of  the   court. 

There  was  a  verdict  in  the  Circuit  Court  of  Mad- 
ison county,  and  judgment  thereon,  in  favor  of  plain- 
tifls,  for  J52,  for  which  they  have  appealed  in  error 
to  this   court. 

The  suit  was  commenced  before  a  justice  of  the 
peaoe,    on    acceptance    of   a  draft    by  defendant    drawn 
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by  plaintiff  for  $184.50,  the  price  of  two  barrels  of 
whisky  sold  defendant  by  Stewart,  the  agent  of  plain- 
tiff, in  May,  1870,  by  sample.  The  defense  to  the 
suit  was,  that  the  whitsky  sent  was  not  equal  in  qual- 
ity to  the  sample  exhibited  by  the  plaintiff's  agent. 
T^ere   is   evidence   to    sustain    this   defense. 

In  September,  1870,  Stewart  collected  $50  on  the 
whisky,  and  was  then  informed  of  its  inferior  quality, 
and  promised  on  his  return  to  Louisville  to  have  the 
matter  adjusted,  as  the  defendant  testifit;s.  Stewart 
denies  that  he  made  any  such  promise,  or  that  de- 
fendant asked  any  deduction,  but  admits  that  he  got 
the   $50. 

Exception  is  taken  to  the  charge  of  the  court. 
The  court  charged  that  Stewart,  if  still  the  agent  of 
plaintiffs  at  the  time  he  received  the  $50  paid  on  the 
whisky,  would  have  the  right  to  receive  it  as  a  pay- 
ment, and  that  the  power  to  sell,  implies  the  power 
to  receive  payment,  unless  the  purchaser  had  notice 
that  the  agent  was  empowered  to  sell  only,  and  not 
to  collect  or  receive  the  payment  for  sales  he  might 
make.       There   is   no    error   in    this   charge. 

The  court  refused  to  instruct  the  jury  that  if  the 
defendant  accepted  the  draft  of  plaintiffs  payable  in 
bank,  then  a  payment  to  the  agent  of  any  part  of 
the  purchase  money  would  be  no  payment  to  plaintiffs. 
There    was    no    error    in    refusing   this   instruction. 

The  acceptance  was  at  ninety  days,  and  the  pay- 
ment of  the  $50  was  after  the  protest  of  said  draft 
for  non-payment.  And  unless  the  defendant  was  no- 
tified  not   to   pay  the   agent,  he   might   safely   make  hiA 
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payments  to  him,  as  one  authorized  by  plaintiffs  to 
sell  and  to  receive  payment  for  goods  sold  -by  them. 
Parties  dealing  with  recognized  agents  for  the  sale  of 
the  wares  of  their  principals^  may  pay  them,  unless 
otherwise   notified    by   the   principals.       5    Sneed,   469. 

The  verdict  of  the  jury  is  sufficiently  sustained  by 
the  evidence,  and  there  being  no  error  in  the  charge 
of  the   court,    the   judgment    must   be   affirmed. 


M.  Combs,  Jr.,  v,  J.  W.  Vogeli. 

Gektiorari  and  Supersedeas.  Pauper  oaih.  Code,  sec.  3133,  forbids 
the  iHSuance  upon  an  application  forma  pauperis  unless  on  notice  to 
the  adverse  party  of  the  application.  This  section  is  directory,  and 
the  fiat  for  a  supersedeas  forma  pauperis  without  notice  is  not  void,  but 
the  petition  is  subject  to  be  dismissed  for  error  in  the  issuance  of  the 
supersedeas  without  notice. 

Case  cited:    Legate  v.  Ward,  5  C5oI.,  451. 

Code  cited:    Sec.  3133. 


FROM    SHELBY. 


Appeal    from    the   Circuit   Court.      Irving   Halsey, 
Judge. 

J.   B.   Robertson   for  complainant. 

Hanson   &   Estes   for   defendant. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Combs  applied  to  a  Circuit  Judge  for  writs  of  cer- 
tiorari  and  supersedeas  to  bring  into  court  an  execu- 
tion issued  against  him  by  a  justice  of  the  peace,  in 
order  that  the  same  might  be  quashed.  The  ground 
for  quashing  it,  stated  in  the  petition,  was,  that  the 
judgment  had  been  paid  and  satisfied  by  a  co-surety 
of  Combs.  The  petitioner  prayed  for  supersedeas  with- 
out bond,  but  upon  his  taking  the  pauper  oath.  The 
fiat  directed  the  supersedeas  to  issue  without  bond,  upon 
petitioner's  taking  the  pauper  oath ;  but  this  fiat  was 
made  without  any  notice  to  the  plaintiff  in  the  judg- 
ment. During  the  same  term  at  which  the  writ  of 
supersedeas  issued,  plaintiff  moved  the  court  to  dismiss 
it,  and  the  motion  was  sustained.  It  does  not  appear 
upon  what  ground  the  motion  was  sustained.  From 
the  judgment  of  dismissal  the  petitioner  has  appealed 
as   a   pauper. 

The  question  is,  whether  the  petition  for  supersedeas 
was  properly  dismissed.  We  suppose  it  was  dismissed 
because  the  fiat  was  made  without  notice  to  the  plain- 
tiff in  the  execution,  as  required  in  such  cases  by  sec. 
3133  of  the  Code.  This  section  was  held  to  be  di- 
rectory in  the  case  of  Legate  v.  Ward,  5  Col.,  451. 
The  fiat  for  the  supersedeas,  therefore,  was  not  void, 
but  the  petition  was  subject  to  be  dismissed  for  error 
in   the    issuance    of  the   supersedeas   without   notice. 

The    statute    forbids    the    issuance    of    a   supersedeas 

m 

upon    application    forma    pauperis,   unless    on    notice    to 
the    adverse    party   of    the    application.       The    manifest 
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object  of  the  statute  is,  that  when  the  application  is 
made  in  forma  pauperis  the  opposite  party  may  have 
an  opportunity  to  be  present  and  contest  the  applica- 
tion, by  showing  that  it  ought  not  to  be  granted  ex- 
cept  upon    bond    and    security,   as   in    other   cases. 

But  in  this  case  the  supersedeas  issued  without  such 
notice,  and,  of  consequence,  the  plaintiff  in  the  exe- 
cution had  the  right  to  appear  and  move  for  its  dis- 
missal, without  thereby  waiving  his  right  to  have  the 
error  in  its  issuance  corrected.  As  the  motion  was 
allowed,  we  are  to  presume  that  it  was  done  for  the 
reason  that  the  writ  had  issued  erroneously,  and  that 
the  petitioner  was  not  entitled  to  it  upon  hid  pauper 
oath.  In  this  there  was  no  error,  and  the  judgment 
is  affirmed. 


Pat.  Joyce  v.  The  State. 


1.  Criminal  Law.  Plaintiff  in  error  was  convicted  of  manslaughter  and 
sentenced  to  eight  yearn  imprisonment  in  the  penitentiary.  The  jury, 
on  the  trial,  being  unable  to  agree  on  a  verdict,  one  of  the  jurors  made 
a  Speech  to  them,  saying,  "that  he  had  been  on  criminal  jurien  before, 
and  it  was  usual  and  the  custom  for  every  man  to  put  down  ou  paper 
what  he  was  for,  and  then  to  add  the  years  of  imprisonment  so  put 
down  together,  and  divide  the  sum  so  made  by  twelve,  and  return  the 
result  as  the  verdict  of  the  jury."  The  jury  adopted  this  mode,  and 
made  up  their  verdict  accordingly. 

Heldj  that  the  verdict  was  improper,  and  should  have  been  set  aside. 

18 — VOL.    7. 
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2.  Same.    Affidavit  of  jurors.    These  facts  may  be  shown  by  the  affidavit 
of  jurors. 

Cases  cited :    Bennett  r.  Baker,  1  Hum.,  399;  Elledge  v.  Todd,  1  Hum., 
45 ;  Harvey  v.  Jones,  3  Hum.,  157 ;  Crabtree  v.  State,  3  Sneed,  302. 


FROM    MADISON. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Judge. 

Campbell  &  McCobry   for  complaiuaDt. 
Attorney  GexIeral  Heiskell   for  the   State. 
Deaderick,  J.,  delivered  the  opinion  of  the  court- 
Plaintiff    in    error    was    convicted    of    manslaughter, 
and    seQtenced  to  eight   years  imprisonment  in  the   pen- 
itentiary,  at   the   September   term,    1873,   of  the   Circuit 
Court  of  Madison  county.       A   new  trial  being  refiised, 
he    has   appealed    in    error   to   this   court. 

Upon  the  argument  of  the  motion  for  a  new  trial, 
defendant  introduced  W.  L.  Utley,  one  of  the  jurors 
who  tried  the  case,  who  testified  in  open  court  that 
"the  jury  were  so  wide  apart  that  there  was  no  chance 
to  agree,  and  in  this  state  Morgan,  one  of  the  jurors, 
made  a  speech  to  them,  saying  he  had  been  on  crim- 
inal juries  before,  and  it  was  usual  and  the  custom 
for  every  man  to  put  down,  on  paper,  what  h^  was 
for,  and  then  to  add  the  years  of  imprisonment,  so 
put  down,  together,  and  divide  the  sum  so  made  by 
twelve,  and  return  the  result  as  the  verdict  of  the 
jury.       That   this   was    the    proper   way   to   arrive   at   a 
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<5orrect  verdict,  and  by  so  doing,  every  man  got  the 
weight  and  benefit  of  his  opinion;  and  all  agreed  to 
this,  and  then  set  down  what  each  man  was  for,  and 
divided  it  by  twelve,  and  it  made  eight  years,  and 
returned   that   verdict   into   court." 

The  court  then  asked  the  juror  if  they  all  agreed 
to  that  verdict,  to  which  he  replied  "they  did;  that 
they  never  could  have  agreed  any  other  way."  The 
juror  said  that  it  was  the  first  case  that  he  and  sev- 
eral  others  of  the  jury  had  ever  tried,  and  he  did 
not   know   any   better.  | 

Webb,  another  juror,  was  then  sworn,  and  testified 
that  he  "was  one  oi  the  jurors  who  tried  the  case; 
that  they  tried  to  agree  and  could  not,  and  then  they 
all  agreed  that  they  would  each  put  down  what  each 
man  thought  ought  to  be  the  verdict,  add  the  sums 
together,  divide  the  whole  by  twelve,  and  return  it 
as  their  verdict,  whatever  it  might  make.  We  voted 
to  see  about  the  verdict,  and  we  all  voted  as  I  have 
stated.  It  made  eight  years,  and  we  came  and  re- 
turned   it." 

The  court  asked  the  juror  if  eight  years  imprison- 
ment was  the  verdict  of  all  the  jury,  and  if  they  all 
agreed   to   it,   to   which    he   said    they   did. 

In  answer  to  questions  by  defendant's  counsel,  the 
juror  further  stated:  "We  did  not  take  the  vote 
after  we  divided  the  whole  sum  of  imprisonment.  We 
had  already  agreed  to  return  that  verdict.  We  never 
took  any  action  but  divide,  as  before  stated.  We 
agreed  to  do  that  because  we  did  not  see  any  other 
i?ay   of   agreeing,    and    we    had    understood    we    would 
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have  to  stay  together  until  court  broke  if  we  did  not 
agree,  and  this  gave  every  mau  the  weight  of  his 
own   opinion." 

The  court  refused  to  consider  the  testimony  of  the 
two  jurors,   and   refused   defendant   a   new  trial. 

It  may  be  that  the  jurors  were  not  aware  of  the 
impropriety  of  the  mode  adopted  to  arrive  at  a  ver- 
dict. Be  this  as  it  may,  it  is  manifest  that  the  facts 
disclosed  u{k)n  the  examination  of  the  two  jurors  are 
of  such  a  character  as  to  vitiate  the  verdict  in  this 
case,  and  fall  directly  within  the  principles  recognized 
and  approved  in  the  cases  in  1  Hum,  399;  ibid,  45; 
3   Hum.,   157;     3   Sneed,   302. 

In  this  case  the  agreement  was  made  before  the 
addition  and  division  of  the  different  estimates  of  the 
jurors  was  made,  or  the  product  of  its  division  by 
twelve  known,  and  it  was  agreed  that  the  result 
should   be   returned   as  the   verdict  of  the  jury. 

It  is  equally  well  settled  that  these  facts,  vitiating 
the  verdict,  may  be  shown  by  the  evidence  of  the 
jurors  themselves.       1    Hum.,   45. 

For  the  errors  indicated,  the  judgment  must  be 
reversed   and   a   new   trial   granted. 
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Klycb  et  al.  v.  Black,  Estes  &  Co. 

1.  Pleading.    Non  asaigTuxcit,    The  plea  of  rum  axaignawt  does  not  deny  the 

execution  of  the  note  by  the  makers,  but  denies  that  it  has  been  as- 
signed by  the  payee  to  the  plaintiff,  and  puts  the  plaintiff  to  proof 
of  title  to  the  paper  sued  on,  and  is  not  required  to  be  sworn  to. 

2.  Same.    A  plea  which  denies  allegations  of  the  declaration,  which  the 

plaintiff  tnust  establish  by  evidence  before  he  can  recover,  though 
covered  by  other  pleas  filed,  is  not  technically  immaterial. 

Cases  cited:    Oliver  v.  Bank  of  Tennessee,  2  Swan,  60;   Bichardson  v. 
Cato,  9  Hum.,  465 ;  Stone  v.  Bond,  2  Heis.,  425. 


FROM    HAYWOOD. 

Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Judge. 

Williamson,  Bond  &  Hall  for  complainants. 
E.   J.   &  J.   C.   Bead   for  defendants. 
Deaderick,  J.,  delivered  the  opinion  of  the  court. 

This  suit  was  brought  in  the  Circuit  Court  of 
Haywood  county  by  Black,  Estes  &  Co.  against  Klyce, 
Harvey  and  Jackson,  upon  a  note  signed  A.  J.  Klyce 
and  Richard  H.  Harvey,  payable  on  its  face  to  M. 
L.   Jackson,   for  $1,240.66. 

It  appears  to  have  been  assigned  by  Jackson,  the 
payee,   to  Black,   Estes  &  Co. 

The  defendants  put  in  the  pleas  of  nil  debit  and 
payment,  and  Klyce  and  Harvey,  the  payors,  put  in 
the  further  plea  that  Jackson   did   not  endorse  the  said 
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note    to    plaintiffs,    and    that    they    are    not    the    true 
owners   thereof. 

Jackson  also  plead,  first,  that  said  ffote  was  never 
presented  for  payment  at  Black,  Estes  &  Co/s  office, 
where  it  was  made  payable;  and  second,  that  no 
notice   of  its   non-payment   was   given. 

These  several  pleas  as  to  non  assignment  of  the 
note  and  want  of  presentment  and  notice,  were,  on 
motion  of  plaintiffs,  stricken  out.  The  first  because  it 
was  not  sworn  to,  and  the  last  two  because  they  were 
immaterial. 

In  this  we  think  the  court  erred.  The  plea  of 
non  assignment  does  not  deny  the  execution  of  the 
note  by  the  makers,  but  denies  that  it  has  been  as- 
signed by  the  payee  to  the  plaintiffs,  and  this  plea 
puts  the  plaintiff  to  proof  of  title  to  the  paper  sued 
on,  and  is  not  required  to  be  sworn  to.  It  is  not 
in  form  or  in  effect  equivalent  to  the  plea  of  non  est 
factum.  2  Swan.,  60;  9  Hum.,  465;  2  Heis.,  426. 
It  was  therefore  error  to  strike  out  this  plea  of  non 
aasignavU. 

As  to  the  other  two  pleas  they  are  not  technically 
immaterial,  because  they  deny  allegations  of  the  de- 
claration which  the  plaintiff  must  establish  by  evidence 
before  he  can  recover  against  Jackson.  1  Chitty 
PL,   654. 

The  notary's  certificate  of  demand  and  notice  is 
pinma  fade  evidence   of  the   facts,  but  may  be  rebutted. 

Although  the  plaintiff  is  bound  to  show  a  right  to 
recover,  and  when  demand  and  notice  are  necessary  to 
be  proved   to  establish   the   right,  the  plea  of  defendant 
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may  be  and  is  UDnecessary  to  secure  to  him  the  right 
to  make  this  defense.  Yet  it  cannot  be  said  to  be 
an  immaterial  issue  that  the  defendant  seeks  to  make 
by  his  pleas.  But  as  he  may  have  the  benefit  of 
the  same  defense  under  the  plea  of  nil  debitj  it  was 
perhaps  liable  to  the  only  objection  that  the  defense 
was  allowable  under  the  previous  plea,  and  was  there- 
fore  unnecessary.       1    Chitty    PI.,    527. 

We  think  the  court  erred  in  striking  out  the  plea 
on  non-assignavit.  And  for  this  error  the  judgment 
is   reversed    and   the    cause    remanded    for   a    new   trial. 


Reynand  I?.  Memphis  Insurance  Co.   et  al. 

Chancery  Court.  Inaurance,  Married  women.  Separate  esUUe.  Com- 
plainant, a  married  woman,  being  the  owner  in  her  own  right  of 
a  house  and  lot,  and  certain  personal  property,  procured  from  the 
Memphis  Insurance  Co.  a  policy  of  insurance  thereon,  in  her  own 
name,  and  paid  the  premium  herself.  A  loss  occurred  by  fire,  and 
payment  demanded  by  her  of  the  defendant,  which  being  refused,  she 
filed  a  bill  by  next  friend  in  the  Chancery  Court,  making  the  insur- 
ance company  and  her  husband  defendants.  In  her  bill  she  stated,  in 
addition  to  the  foregoing  facts,  that  her  husband  had  no  interest  in  the 
property  insured ;  that  he  was  not  known  in  the  contract ;  that  he  was 
insolvent,  and  that  in  the  event  he  is  allowed  to  collect  the  amount 
due  her  from  the  company  hin  marital  rights  may  attach,  and  she 
therefore  prays  for  judgment  against  the  company  for  the  amount  due 
on  the  contract,  and  that  the  same  be  paid  into  court  to  the  end  that 
it  may  be  settled  on  her.  Heldf  that  she  could  maintain  her  bill,  and 
that  a  court  of  chancery  could  well  grant  the  relief  sought  without 
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sending  her  to  a  eonrt  of  law  to  litigate  with  the  company ;  because 
the  principal  object  of  the  bill  being  a  i>ettlement  on  her  of  the  amount 
due  on  the  contract,  free  from  her  husband's  marital  rights,  the  con- 
test with  the  company  as  to  its  liability  was  merely  an  incident,  and 
could  be  as  well  determined  in  a  court  of  chancery  as  in  a  court  of 
law. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court.  R.  J.  Morgan, 
Chancellor. 

L.    W.    FiNLAY   for   complainant. 

D.    E.   Myers   for   defendants. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Julia  A.  Reynand,  the  wife  of  A.  G.  Reynand, 
being  the  owner  in  fee  of  a  house  and  lot  in  Mem- 
phis, and  of  various  articles  of  furniture  and  personal 
goods  in  said  house,  procured  from  the  Memphis  City 
Fire  Insurance  Company  a  policy  of  insurance,  whereby 
that  company,  upon  the  payment  by  her  of  thirty- five 
dollars,  agreed  to  insure  her  house  and  furniture  and 
other  goods  for  one  year.  The  policy  was  made  out 
in  the  name  of  the  wife,  the  premium  being  paid  by 
her,  and  the  husband  not  being  known  in  the  contract. 
Before  the  expiration  of  the  year  the  house  and  fur- 
niture and  other  goods  were  destroyed  by  fire,  and 
upon  the  refusal  of  the  company  to  pay  the  estimated 
value  of  the  house  and  the  furniture  and  other  goods, 
she  filed  this  bill,  by  her  next  friend,  against  the 
Insurance    Company   and    her    husband,  A.    G.  Reynand. 
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She  alleges  that  she  was  damaged  $2,359  by  the  born- 
iDg  of  the  house  and  the  various  articles  of  furniture^ 
bedding,  clothing,  etc.,  therin — the  former  valued  at 
f  1,350,  and  the  latter  at  $1,009.  She  states  that 
having  beard  that  there  was  '^some  objection  to  the 
claim  on  the  ground  as  to  how  the  fire  originated/' 
she  applied  to  the  company,  and  was  informed  by  the 
secretary  that  the  matter  had  been  referred  to  the  attor- 
ney of  said  company,  and  upon  asking  th^  reason  of  the 
delay  in  paying,  the  attorney  replied,  she  had  not 
made  out  the  proof  yet.  She  alleges  that  she  has 
and  had  complied  with  all  the  requirements  of  the 
contract.  She  states  that  upon  the  request  of  the 
company  her  husband  attempted  to  compromise  the 
claim,  but  it  failed.  She  charges  that  said  company 
has  waived  all  objections  of  every  kind  to  her  demand 
against  said  defendant  for  loss  and  damage  in  the 
premises,  by  reason  of  the  act  of  said  company  and 
its  duly  authorized  agents.  She  alleges  that  said  com- 
pany has  an  itemized  account  of  the  losses  sustained, 
and  the  damage  done  complainant,  by  reason  of  the 
fire,  and  they  are  required  to  produce  the  same  on 
the   hearing. 

She  alleges  that  her  husband,  A.  G.  Reynand,  is 
a  man  without  means,  and  in  the  event  he  is  allowed 
to  collect   her   claim,    his    marital    rights    may    attach. 

She  prays  for  judgment  against  the  Insurance  Com- 
pany for  the  amount  due  on  the  contract,  and  that 
the  same  be  paid  into  court,  to  the  end  that  it  may 
be   settled    upon    her. 

To     this     bill    the     Insurance    Company     demurred^ 
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stating  several  causes  of  demurrer.  First,  want  of 
equity,  and  that  the  Insurance  Company  is  not  a 
proper  party.  Second,  complainant  has  a  full;  adequate 
and  complete  remedy  at  law  as  against  the  Insurance 
Company.  Third,  it  does  not  appear  that  A.  G. 
Reynand  has  set  up  any  claim  by  virtue  of  his  marital 
rights   to   sue   on    the    |)olicy. 

The  Chancellor  sustained  the  demurrer  in  all  respects 
and  dismissed  the  bill,  whereupon  complainant  has  ap- 
pealed. 

It  appears  by  the  terms  of  the  policy  of  insurance 
that  it  is  a  contract  between  complainant,  in  her  own 
name,  and  the  company  for  her  indemnity  against 
damage  by  reason  of  the  destruction  of  her  property, 
real  and  personal,  by  fire.  The  contingency  having 
occurred  upon  which  her  right  to  claim  the  indemnity 
contracted  for,  the  policy  of  insurance  held  by  her  is 
a  chose  in  action  which  entitles  her  to  receive  the 
proceeds  of  the  policy  as  her  own,-  if  received  by  her 
before  its  reduction  to  his  possession  by  her  husband. 
Assuming  the  allegations  of  the  bill  to  be  true,  the 
Insurance  Company  is  indebted  to  complainant,  in  her 
own  right,  in  the  sum  of  $2,359,  and  holds  that 
amount  for  her  use,  which  the  company  refuses  to 
pay  over.  It  further  appears,  that  although  her  hus- 
band has  instituted  no  suit  to  enforce  his  marital  right 
to  the  funds,  yet  that  at  the  request  of  the  company 
he  has  made  an  unsuccessful  effort  to  secure  the  fund 
by  compromise.  It  further  appears  that  her  husband 
is  insolvent,  and  his  reduction  of  the  funds  into  his 
possession    would   result   in   a   loss  of  the  funds   to   her. 


APRIL  TERM,  1874.  283 

BeyDand  v.  Memphis  Idh.  Co. 

^^^^— ^^^  ■  I  ■  I  ■■■■■_-  m  ■     -  ■    ■  — -    ■  -  -^    ■  i  m-'  I  ■      I    -  ^ 

Upon  these  allegations  of  the  bill^  which  are  to  be 
regarded  as  true  on  demurrer^  the  jurisdiction  of  the 
Chancery  Court  to  grant  the  relief  prayed  for  is  clear 
and   palpable.       2    Story   Eq.   sec.    1414. 

If  she  sued  at  law  she  would  be  compelled  to  join 
her  husband  with  her  as  a  plaintiff,  and  upon  a  re- 
oovery  a  court  of  law  would  have  no  jurisdiction  to 
make  such  settlement  of  the  proceeds  upon  her  as  in 
equity  she  is  entitled  to.  It  is  not  clear  but  that 
npon  a  recovery  at  law  the  marital  rights  of  her 
husband  would  at  once  attach  and  defeat  her  right  to 
an   equitable   settlement.   ' 

As  the  case  is  presented  by  the  bill,  the  Insurance 
Company  is  indebted  to  complainant  in  the  sum  of 
$2,359,  but  it  is  insisted  that  the  company  refuses  to 
pay,  and  intend  to  resist  a  recovery.  The  allegations 
of  the  bill  do  not  disclose  any  other  ground  of  ob- 
jection to  the  claim  except  ^^  as  to  how  the.  fire 
originated,^'  and  that  afterwards  she  was  informed  by 
the  attorney  of  the  company  that  "the  proof  had  not 
been  made  out  yet,''  and  this  was  given  as  the  reason  for 
the  delay  in  the  payment.  She  then  alleges  that  "she 
had  complied  with  all  the  requirements  of  the  contract." 

We  cannot  look  outside  of  the  allegations  to  find 
out  whether  the  claim  is  to  be  resisted  or  not.  The 
company  has  elected  to  demur,  and  thereby  admit  the 
allegations  to  be  true  for  the  purposes  of  the  demurrer* 
Upon  this  assumption  the  company  is  indebted  to  com- 
plainant, and  she  comes  into  a  court  of  chancery  to 
set  up  her  right  to  an  equitable  settlement  of  the 
fiind   when   collected. 


N 
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To  grant  this  relief  it  is  clear  that  the  court  has 
jurisdiction.  Nor  would  the  jurisdiction  be  defeated 
by  the  fact  that  the  company  contested  their  indebted- 
ness to  complainant.  This  would  only  be  incidental 
to  the  main  ground  on  which  the  jurisdiction  rests, 
and  this  question,  whether  as  to  the  amount  of  the 
indebtedness,  or  whether  there  was  any  indebtedness 
at  all,  can  be  as  well  ascertained  in  the  Chancery 
Court   as   in   a   court   of  law. 

We  are  therefore  of  opinion  that  the  Chancellor 
erred  in  sustaining  the  demurrer  and  dismissing  the 
bill. 

The  decree  is  reversed,  and  the  cause  remanded  for 
further   proceedings. 


Carney  v.   Carney. 

• 

Fbauditlent  Conveyance.  Evidence.  As  a  general  rule,  the  declaration 
of  a  party,  made  after  he  ha.'^  parted  with  his  interest  in  the  subject 
matter  of  litigation,  cannot  be  receiyed  to  disparage  the  title  or  right 
of  a  party  acquired  in  good  faith  previous  to  the  time  of  making  such 
declarations.  But  this  very  just  and  reasonable  principle  must  be 
taken  as  inapplicable  to  ca«es  of  fraudulent  sales  of  property.  If,  for 
example,  a  conveyance  is  made,  absolute  on  its  face,  and  the  vendor 
continues  to  retain  pos.sesaion  of  the  property  as  before,  this  being 
prima  faeie  evidence  of  fraud,  a  creditor  impeaching  such  conveyance 
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on  the  ground  of  fraud,  may  be  admitted  to  prove  the  declarations  of 
the  vendor  thus  retaining  the  possession,  in  relation  to  the  ownership, 
or  the  character  of  his  possessions  of  the  property. 

Cases  cited :   Carnahan  v.  Wood,  2  Swan,  502 ;   Trotter  v.  Watson,  ft 
Hum.,  509 ;  Neal  i;..Peden,  1  Head,  546. 


PBOM   FAYETTE. 


Appeal  from  the  Chancery  Court.  Henry  J.  Liv- 
ingston,  Chancellor. 

H.   C.   MoojREMAN   for  complainant. 

Calvin   Jones   for  defendant. 

Fbeeman,   J.,  delivered   the   opinion    of  the   Court. 

The  only  question  in  this  case  is,  whether  the  con- 
veyance of  four  hundred  acres  of  land  by  direction  of 
Sanders  R.  Carney  (the  father)^  to  P.  D.  Carney,  his 
son,  is  fraudulent  or  bona  fide.  The  other  questions 
were  settled  by  the  decree  below,  and  an  appeal  only 
taken  by  P.  D.  Carney  from  so  much  of  the  decree 
of  the  Chancellor  as  declared  the  transfer  of  the  tract 
of  land    void. 

The  proof  shows  the  father  to  have  been  hopelessly 
involved  in  debt  in  January,  1866,  when  the  transfer 
was  made;  that  he  held  the  title  bond  of  Judge 
Jones  for  a  tract  of  land  of  six  hundred  or  six  hun- 
dred and  forty  acres,  which  was  paid  for  or  nearly 
80,  on  which  he  at  the  time  resided,  this  being  all 
the  land  he  owned;  that  on  the  same  day  he  con- 
veyed the  entire  tract   to   this  and   another  son,  thereby 
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depriving  himself  of  a  home  for  his  wife  and  a  younger 
child.  It  further  shows  that  he  continued  to  live  on 
the  place  and  manage  it  about  as  before  the  transfer, 
the  defendant,  P.  D.  Carney,  taking  about  enough  con- 
trol of  the  matter  as  would  serve  as  a  blind  and  give 
the  semblance  of  ownership.  This  occupation  con- 
tinued until  1870,  when,  owing  to  a  difference  be- 
tween him  and  the  son,  he  left  and  went  to  another 
son's   to   live. 

It  is  shown  in  addition  to  these  facts,  that  P.  D. 
Carney,  at  the  time  of  the  transfer,  was  about  twenty- 
two  years  old,  had  returned  from  the  army  in  April 
or  May,  1865,  had  no  means,  no  property,  and  as  far 
as  we  can  see,  unable  to  pay  the  consideration  alleged 
to   have   been   paid,   to-wit,   $4,000. 

His  account  of  the  payment  is  contradictory  and 
exceedingly  unsatisfactory.  He  claims  as  one  means 
of  making  the  payment,  that  his  mother  gave  him 
$2,000,  when  it  is  not  shown  she  had  any  sepa- 
rate  estate   or   means   of  her   own    of  any    kind. 

If  this  money  was  ever  so  given,  (which  we  very 
much  doubt),  it  was  certainly  the  money  of  the  father, 
and  we  think  handed  over  merely  for  the  purpose  of 
cloaking    the    fraudulent    transaction. 

Taking  these  facts  alone  the  Chancellors  decree 
would    have    a    very  substantial    basis   on    which  to    rest. 

But  the  admissions  and  statements  of  the  father  are 
proven,  showing  conclusively  the  fact  that  the  convey- 
ance was  made  for  the  purpose  of  evading  the  pay- 
ment of  his  debts,  and  to  secure  the  land  as  a  home 
from     the    wreck    of    his    property.       These    admissions 
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were    made   after   the   conveyance,    but   while    the    father 
was   in    possession    of  the    property   conveyed. 

It  is  insisted  they  are  not  competent  as  against  the 
defendant. 

The  question  has  been  settled  by  several  cases  in 
this  court.  The  rule  is  correctly  stated  in  the  case 
of  Carnahan  v.  Wood,  2  Swan,  502,  as  follows:  "It 
is  true,  in  general,  that  the  declaration  of  a  party 
made  after  he  has  parted  with  his  interest  in  the  sub- 
ject matter  of  litigation,  cannot  be  received  to  disparage 
the  title  or  right  of  a  party  acquired  in  good  faith 
previous  to  the  time  of  making  such  declarations. 
But  this  very  just  and  reasonable  principle  must  be 
taken  as  inapplicable  to  cases  of  fraudulent  sales  of 
property.  If,  for  example,  a  conveyance  is  made, 
absolute  on  its  face,  and  the  vendor  continues 
to  retain  possession  of  the  property  as  before, 
this  being  pHma  facie  evidence  of  fraud,  a  cred- 
itor impeaching  such  conveyance  on  the  ground  of 
fraud  may  be  admitted  to  prove  the  declarations  of 
the  vendor,  thus  retaining  the  possession,  in  relation 
to  the  ownership  or  the  character  of  hie  possession  of  — 
the  property."  See  also  Trotter  v.  Watson,  6  Hum., 
509;     Neal  v.    PeAetiy    1    Head,    546. 

This  testimony  being  competent,  the  case  is  most 
conclusively  made  out,  and  the  Chancellor's  decree  must 
be  affirmed,  with  the  modification  that  P.  D.  Carney 
be  taxed  only  with  the  costs  incident  to  the  contest 
about  this  land  in  the  court  below,  and  all  the  costs 
of  this   court. 


\ 
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D.   A.   Clark  v,   John   Bond. 

1.  Exemptions.    Under  our  statutes,  the  head  of   a  family  engaged  in 

agriculture  is  entitled  to  claim  and  have  set  apart  to  him,  as  exempt 
from  execution,  two  horses,  or  a  mule  and  a  horse,  and  such  a  person 
has  the  right  to  select  from  among  his  stock  which  two  he  will  claim 
as  exempt,  which  selection  the  officer  having  the  execution  is  bound 
to  respect. 

2.  Facts.     What  facts  will  constitute,  on  the  part  of  the  execution  debtor, 

a  selection,  discussed. 

3.  Execution.    Affidavit  by  the  judgment  creditor,  that  "  if  execution 

was  not  issued  instanter  the  debt  would  be  lost,"  is  not  sufficient, 
under  Code,  sees.  3009,  3011,  to  warrant  the  justice  in  issuing 
execution  before  the  expiration  of  two  days  from  the  date  of  the 
judgment. 

Code  cited:  Sees.  3009,  3011. 

4.  Same.     Officer.     Protection  to.     An  execution  which  shows  upon  its  face 

that  it  was  unlawfully  and  improperly  issued  does  not  protect  the 
officer  who  executes  it;  alitcTj  if  the  execution  be  regular  and  valid 
upon  its  face,  although  the  judgment  upon  which  it  issued  is  invalid. 

Cases  cited:  Etheridge  r.  Edwards,  1  Swan,  426;   Mason  r.  Vance,  1 
Sneed,  180;  Esselman  r.  Wells,  8  Hum.,  487. 


FROM    HAYWOOD. 


Appeal    from    the    Circuit    Court.       G.    B.    Black, 
Judge. 

H.    B.    Folk   for   complainant. 

Lea   &   Livingston   for   defendant. 

Deaderick,  J.,  delivered   the   opinion    of  the   court. 
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This  is  an  appeal  by  plaintiff  in  error  from  a 
judgment   of  the    Circuit    Court   of  Haywood   county. 

Dance  and  Clark  obtained  a  judgment  on  December 
24,  1869,  against  Bond  before  Thomas,  a  justice  of  the 
peace  of  Haywood  county  for  one  hundred  and  thirty- 
five  dollars.  Upon  the  same  day  the  justice  issued 
execution  upon  the  judgment,  reciting  in  the  execution 
that  ^^  plaintiff  Clark  having  made  oath  according  to 
law  that  if  execution  was  not  issued  instanter  the  debt 
would    be   lost."   * 

This  execution  was  levied  December  27,  1869,  by 
plaintiff  in  error,  a  constable  of  said  county,  on  one 
bay    horse   and    one   mule,   as   the   property    of  Bond. 

On  the  next  day  Bond  issued  a  writ  of  replevin, 
which  was  executed  by  summoning  the  plaintiff  in 
error,  Clark,  to  appear  before  Thomas,  a  justice,  and 
taking   and   delivering   the    property    to    Bond. 

Upon  the  trial  the  justice  gave  judgment  for  Bond, 
and   the   defendant   appealed    to    the   Circuit    Court. 

Upon  the  trial  in  the  Circuit  Court,  Clark  pro- 
duced in  evidence  the  execution  from  the  justice,  as 
well  as  the  warrant  and  judgment,  which  were  ob- 
jected   to   severally,    and    admitted    by    the   court. 

The  proof  shows  that  the  defendant  in  the  execu- 
tion had,  beside  the  mule  and  horse  levied  on,  a  mare 
and  colt,  an  old  horse,  and  an  old  pony;  but  that 
these  were  not  his  work  animals,  and  were  of  but 
little  value,  especially  the  old  horse  and  pony.  They 
were  poor  and  worn  out,  and  were  not  used  for  farm- 
ing    purposes,    and     that    the    mare     was    not    a    work 

animal. 
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The  constable  stated  that  he  would  levy  upon  the 
bay  horse  and  mule,  that  the  others  were  worthless. 
Defendant  objected  to  this,  saying,  that  "  if  he  took 
that  stock  he  could  not  turn  a  wheel,  that  the  horse 
and  mule  were  his  sole  dependence,  that  the  rest  of 
his  stock  was  of  no  account,  and  would  not  work." 
This  was  about  the  substance  of  what  was  said  between 
Bond  and  the  officer,  as  proved  by  several  witnesses. 
The  officer,  however,  took  the  bay  horse  and  mule, 
under  his  levy.  Bond  is  the  head  of  a  family,  and 
was   engaged    in    agriculture. 

Two   questions   have    been    discussed. 

1st.  Whether  the  facts  stated  constitute,  on  the 
part  of  the  execution  debtor,  a  selection  by  him  of 
the   horse   and    mule   levied   on. 

Under  our  statutes  he  was  entitled  to  claim  and 
set  apart  two  horses,  or  a  mule  and  a  horse,  as  ex- 
empt from  execution.  Although  he  did  not,  in  terms, 
state  to  the  officer  that  he  claimed  the  two  animals 
levied  on  as  exempt  from  execution,  yet  he,  in  un- 
mistakable language,  objected  to  his  taking  them,  tell- 
ing him  the  horse  and  mule  were  his  sole  dependence, 
and  if  he  took  them  he  could  not  turn  a  wheel,  as 
his  other  stock  would  not  work.  Such  language  quite 
as  clearly  indicates  his  desire  to  retain  the  two  animals 
levied  on  as  if  he  had  said,  I  wish  to  keep  these 
two,  and  in  view  of  the  purposes  and  policy  of  the 
statutes  of  exemption,  we  think  sufficiently  indicate  his 
purpose   to   claim   the    bay    horse   and    mule. 

2d.     It   is    insisted    that   the   court   erred    in    saying 
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to   the    jury   that   the   execution    would    not   justify   the 
defendant   in   taking   the    horse   and    mule. 

Upon  its  face  the  execution  showed  that  it  was 
issued  upon  the  same  day  upon  which  the  judgment 
was  rendered.  By  sees.  3009^  3011^  justices  may  issue 
executions  immediately  after  judgments^  and  before  the 
expiration  of  the  time  allowed  by  law  for  the  stay  of 
executions,  upon  the  affidavit  of  the  plaintitiT,  his  agent 
or  attorney,  that  the  defendant  is  about  fraudulently 
to  dispose  of,  conceal,  or  remove  his  property,  to  the 
endangering   of  plaintiff's   debt. 

It  is  true  that  an  officer  is  protected  in  the  levy 
of  an  execution,  without  reference  to  the  validity  of 
the  judgment  upon  which  it  issued,  if  the  execution 
itself  be  regular  and  valid  upon  its  face :  1  Swan,  426 ; 
1    Sneed,  180. 

The  justice  having  the  authority  to  issue  executions 
in  the  cases  provided  for  in  the  statute,  it  might  be 
presumed  the  issuance  was  within  the  provisions  of  the 
statute,  if  nothing  appeared  upon  its  face  to  the  con- 
trary:    8   Hum.,   487. 

But  in  this  case  the  execution  upon  its  face  showed 
that  it  was  issued  upon  the  same  day  the  judgment 
was  rendered  because  the  plaintiff  made  affidavit  that 
his  debt  would  be  lost  if  the  execution  was  not  issued 
instanter. 

This  was  no  legal  reason  for  the  ssuance  of  the 
execution,  and  it  contained  upon  its  face  notice  to  the 
officer  to  whom  it  was  issued  that  it  was  issued  con- 
trary to  law,  and  was  therefore  no  protection  to  him. 
It    would    have    been    otherwise    if    the    execution    had 
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been  valid  and  regular  upon  its  face.  In  the  latter 
case,  although  the  judgment  was  erroneous,  void,  or 
paid,  the  execution  being  regular  on  its  face,  the  officer 
cannot  be  required  to  go  behind  that  writ  to  ascertain 
if  the   previous   proceedings   were   valid. 

We   think   there   is   no   error   in    the    judgment,   and 
affirm    it. 


Henry  Terry  v.  H.  C.   Wood. 

Lost  Papers.  Evidence  to  sustain  copies.  Under  an  order  to  supply  lost 
papers,  the  evidence  of  the  clerk  of  the  court,  or  of  the  solicitor  in 
the  cause,  to  the  fact  that  the  copies  presented  to  the  court  are  true 
copies  of  the  lost  papers  is  sufficient. 


FROM   GIBSON. 


Appeal    from   the   Chancery   Court.       John   Somers, 
Chancellor. 

Caldavell  &   Elder   for   complainant. 

8.   Hill  for  defendant. 

« 

Deaderick,  J.,  delivered   the   opinion   of  the    court. 
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In  January,  1872,  the  bill  was  filed  in  the  Chan- 
cery Court  at  Trenton  to  enforce  against  the  purchaser 
the  vendor^s  lien  for  a  tract  of  land  sold  to  him,  and 
amended  bill  was  filed  in  March,  1872,  and  judgment 
jwo  Gonfe88o  entered   December,   1872. 

While  the  cause  was  pending,  and  before  final  de- 
cree was  entered,  the  papers  were  unintentionally  lost 
or  mislaid,  so  that  they  could  not  be  found,  as  ap- 
pears from  the  affidavit  of  the  Clerk  and  Master  and 
J.  M.  Elder,  one  of  complainant's  solicitors.  Copies 
of  the  original  and  amended  bills  were  obtdined,  and 
from  the  rule  docket  the  dates  of  issuance  and  returns 
of  summons,  and  the  names  of  parties  on  whom  ser- 
vice, was  had,  and  the  name  of  the  ofi^cer  executing 
process,  were  obtained,  and  these  copies  of  bills,  and 
-copies  of  the  process  in  the  case  being  fully  set  out 
in  the  record,  were  upon  the  said  affidavits  of  the  loss, 
and  that  the  supplied  papers  were  substantial  copies  of 
those  lost,  set  up  and  allowed  to  be  substituted  for 
the    lost   originals. 

The  defendants  demurred,  raising  the  question  of 
the  validity  of  the  copies  as  substitutes  for  the 
originals. 

The  argument  is  that  they  are  not  established  by 
the  best  evidence;  that  the  evidence  of  the  sheriff  as 
to  the  fact  of  service,  and  his  endorsement  upon  the 
summons,  is  better  evidence  than  that  of  the  Clerk 
and   Master   or   solicitor   in   the   cause. 

It  is  not  the  fact  of  actual  service  of  process,  that 
is  to  be  proved  under  the  statute  for  supplying  lost 
records  or  papers;   but  it  is  the  supplying  of  the  papers 
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as  it  existed  as  a  record^  or  as  a  paper  on  file  in 
said  court.  This  is  done  by  making  a  substantial 
copy  of  the  whole  paper  and  the  endorsements  thereon, 
and  this  may  be  done  and  proved  by  any  one  who 
is  able  to  state  the  required  facts,  and  it  is  not  in 
the  nature  of  secondary  evidence  when  the  party  can 
testify  as  to  whether  the  copy  offered  is  a  substantial 
copy  of  the  lost  paper.  The  party  writing  the  paper^ 
or  endorsing  his  name  upon  it,  may  or  may  not  know 
or  remember  whether  the  copy  is  correct.  His  recol- 
lection may  not  be  as  distinct  as  that  of  the  solicitor 
who  may  have  frequently  examined  it,  or  of  the  clerk 
in   whose   custody   it   was. 

The  evidence  adduced  we  deem  sufficient  to  author- 
ise the  copies  offered  to  be  substituted  for  the  originals, 
and  the  decree  of  the  Chancellor  directing  the  sale 
of  the  land  for  the  payment  of  the  purchase  money 
was  correct,   and   will   be   affirmed. 
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E.   W.   Tatum  v.   W.   J.   Rivers. 

Office  and   Officebs.    Register,    B.  F.  Tatum  was  elected  register  of 
Fayette  countv  at  the  election  for  couDty  officera,  held  on  March  26, 

1870,  and  was  inducted   into  office  on  April  5,  1870.     In  October, 

1871,  B.  F.  Tatum  died,  and  hin  son,  E.  W.  Tatum,  was  appointed  to 
fill  the  vacancy  by  the  County  Court.  At  the  regular  election  in 
August,  1872,  W.  S.  Bivers  was  elected  register  to  fill  out  the  unex- 
pired term.  He  applied  to  the  County  Court  to  be  inducted  into 
office  at  the  September  Term,  1872,  but  his  right  was  contested  by  E. 
W.  Tatum,  who  claimed  that  his  term,  under  the  appointment  of  the 
County  Court,  had  not  expired :  Heldj  that  under  the  provisions  of 
the  Constitution  of  1870,  relating  to  registers,  E.  W.  Tatum's  term  of 
office  expired  September  1,  1872,  and  that  the  election  of  Bivers  in 
August,  1872,  was  valid  and  constitutional,  and  he  was  entitled  to  be 
inducted  into  office  by  the  County  Court  September  1,  1872. 


FROM   FAYETTE. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flippin, 
Judge. 

Jno.   W.   Harris  for  complaiDaut. 

PuLLiAM,  DoRTCH   &   ScRUGGS   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

B.  F.  Tatum  was  elected  Register  of  Fayette  county 
at  the  election  for  county  officers,  held  on  the  26tlr 
March,  1870,  and  was  inducted  into  office  on  the  5th 
of  April,  1870.  In  October,  1871,  B.  F.  Tatum  died, 
and  his  son,  E.  \y.  Tatum,  was  appointed  to  fill  the 
vacancy. 
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At  the  regular  election,  in  August,  1872,  W.  J. 
Rivers  was  elected  Register  for  Fayette  county  to  fill 
out  the  unexpired  term,  and  at  the  September  Term, 
1872,  of  the  County  Court,  he  presented  his  certificate 
of  election,  and  his  bond,  and  claimed  to  be  inducted 
into  the  office.  His  right  to  the  office  was  contested 
•  by  E.  W.  Tatura,  who  claimed  that  his  term,  under 
the  appointment  of  the  County  Court,  had  not  ex- 
pired. The  County  Court  determined  that  Rivers  was 
entitled    to    be    inducted    into   the   office. 

From  this  judgment  Tatum  appealed  to  the.  Circuit 
Court,  where  the  judgment  was  affirmed,  and  Tatum 
has   appealed    to    this   court. 

County  Registers  are  to  be  elected  for  four  years: 
Constitution,  art.  7,  sec.  1.  When  a  vacancy  occurs 
subsequent  to  an  election,  it  shall  be  filled  by  the 
justices,  and  the  person  so  appointed  shall  continue  in 
office  until  his  successor  shall  be  elected  and  qualified : 
Art.    7,   sec.    2. 

Elections  for  judicial  and  other  civil  officers  shall 
be  held  on  the  first  Thursday  in  August,  1870,  and 
forever  thereafter  on  the  first  Thursday  in  August  next 
preceding  the  expiration  of  their  respective  terms  of 
service.       Art.    7,   sec.    5,    paragraph    1. 

The  term  of  each ,  officer  so  elected  shall  be  com- 
puted from  the  1st  day  of  September  next  succeeding 
his  election.  .  .  No  appointment  or  election  to 
fill  a  vacancy  shall  be  made  for  a  period  extending 
beyond  the  unexpired  term.  .  .  .  Every  officer 
shall  hold  his  office  until  his  successor  is  elected,  or 
appointed,   or   qualified :    Art.  7,  sec.    5,    paragraph    2. 
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These  are  the  permanent  organic  provisions  inade 
to  regulate  the  election  of  registers  to  fix  their  term 
of  office,   and   to   provide   for   filling   vacancies. 

The  convention  closed  its  session  on  the  23d  of 
February,  1870.  The  general  election  for  county  officers 
was  fixed  by  the  Legislature  for  the  26th  of  March, 
1870,  and  the  convention,  by  ordinance,  fixed  the  26th 
of  March,  1870,  for  taking  the  vote  of  the  people  on 
the   ratification   or   rejection   of  the   new   Constitution. 

According  to  the  permanent  provisions  of  the  Con- 
stitution], the  regular  election  for  judicial  and  other 
civil  officers  was  fixed  for  the  first  Thursday  in 
August;  but  the  regular  election  for  civil  officers  other 
than  judicial,  under  the  Constitution  of  1834,  was  fixed 
by  the  Legislature  for  the  26th  of  March,  1870.  In 
order  to  prevent  any  inconvenience  from  a  change  of 
the  Constitution,  a  schedule  was  attached  thereto,  which 
provided  that  the  Governor  of  the  State,  the  members 
of  the  General  Assembly,  and  all  officers  elected  at  or 
after  the  general  election  of  March,  1870,  shall  hold 
their  offices  for  the  terms  prescribed  in  this  Constitu- 
tion. Under  this  provision  of  the  schedule,  a  register 
elected  at  the  general  election  on  the  25th  of  March, 
1870,  would  hold  his  office  for  the  term  prescribed  in 
the  Constitution,  that  is,  for  four  years,  as  prescribed 
in  art.  7,  sec.  1 ;  and  the  term  of  the  register's  office 
to  be  computed  from  the  1st  day  of  September  next 
succeeding  his  election  on  the  26th  of  March,  1870,  as 
prescribed  in  art.  7,  sec.  5,  paragraph  2.  The  neces- 
sary result  of  these  provisions  was,  to  give  more  than 
four     years    to    the    registers    elected     on    the    26th    of 
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March,  1870,  and  this  was  the  intended  effect  of  the 
schedule  adopted  to  avoid  any  iDconvenience  from  the 
change   of  the    Constitution. 

It  follows,  that  if  B.  F.  Tatum  had  lived,  his  term 
of  office  would  have  expired  at  the  end  of  four  years 
from  the  Ist  of  September,  1870.  As  he  died  in 
October,  1871,  E.  W.  Tatum,  appointed  to  fill  the 
vacancy,  was  only  entitled  to  hold  the  office  until  the 
1st  of  September,  1872.  The  election  of  Rivers,  in 
August,  1872,  was  valid  and  constitutional,  and  he  was 
entitled  to  be  inducted  into  office  by  the  County  Court 
in    September,    1872. 

The  judgments  of  the  County  and  Circuit  Courts 
were   therefore   correct,   and   are   affirmed. 


Wm.  Bolin  v.  Jas.  Stewart. 

Actions.  AbcUement  of.  Malicious  proaectUioTk.  At  common  law  an  ac- 
tion for  malicious  prosecution  is  abated  by  the  death  of  the  defend- 
ant, and  sec.  2846  of  the  Code  doe8  not  except  from  the  operation  of 
the  common  law  rule. 

Code  cited :  Sees.  2846,  3209,  3196,  a,  6,  c. 


FROM    GIBSON. 


Appeal     from     the     Law     Court.       G.     B.     Black, 
Judge. 


;APRIL  TERM,  1874.  299 

Bolin  V.  Stewart. 

Jones  &   Carthel  for  complainant. 
Williams   for  defendant. 

Deaderick,  J.,  delivered   the   opinion    of  the   court* 

This  action  is  for  malicious  prosecution  brought  by 
the  plaintiff  against  the  defendant  in  the  Law  Court 
of  Humboldt. 

Verdict  and  judgment  were  in  favor  of  the  defend- 
ant^  and   the  plaintiff  has   appealed   to   this   court. 

The  death  of  defendant  Stewart  has  been  suggested 
and  admitted,  and  his  counsel  have  entered  a  motion 
to  abate  the  suit  because  at  common  law  such  a  suit 
cannot  be  revived,  but  abates  by  the  death  of  either 
party,  and  that  sec.  2846  of  the  Code  does  not  except 
it  from  the  operation  of  the  common  law  rule.  That 
section  provides  that  no  civil  actions  commenced, 
whether  founded  on  wrongs  or  contracts,  except  actions 
for  wrongs  affecting  the  character  of  the  plaintiff, 
shall  abate  by  the  death  of  either  party,  but  may  be 
revived. 

Libel  and  slander  unquestionably  fall  within  the 
definition  of  the  excepted  cases  in  the  statutes.  The 
actions  in  such  cases  are  brought  directly  and  solely 
to   recover   damages   for   defamation   of  character. 

But  the  statute  does  not  specify  these  cases  or  others 
as  falling  within  the  exceptions  provided  for.  The 
language  is  '^wrongs  affecting  the  character/'  and  the 
question  is,  does  the  wrong  complained  of  by  plaintiff 
affect  his  character.  The  declaration  charges  that  de- 
fendant  maliciously   procured    his  arrest,  indictment,  and 
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trial  in  the  Circuit  Court  of  Gibson  county,  upon  a 
charge   of  robbery. 

Upon  the  trial  of  this  case,  if  the  plaintiff  had 
made  good  his  charges,  he  would  have  been  entitled 
to  recover  damages  from  defendant  "  for  the  peril  oc- 
casioned him  in  regard  to  his  life  or  liberty,  for  the 
injury  of  his  reputation,  his  feelings,  and  his  person, 
and  for  all  the  expenses  to  which  he  has  been  neces- 
sarily subjected.*'  2  Gr.  Ev.,  sec.  456.  Being  en- 
titled to  recover  damages  "for  injury  to  his  reputa- 
tion,'' his  reputation  or  character,  in  contemplation  of 
law,  was  affected  by  the  wrongs  complained  of  in  the 
declaration,  and  the  action  or  suit  abated  by  the  death 
of  defendant. 

The  judgment  will  therefore  be  that  the  suit  abate, 
and  judgment  will  be  rendered  for  the  costs  of  this 
court  and  the  court  below  against  plaintiff  and  his 
sureties  upon  his  respective  bonds  for  the  prosecution 
below   and    for    his   appeal    to   this   court.       Code,   sees. 


3209,   3196,   a,   b,  c. 


[ 


APRIL  TERM,  1874.  301 


Springfield  r.  Green. 


B.   Springfield,   Adm'r  v,   Sarah   B.   Green. 

1.  Baitks  AiO)  Banking.    Bank  check.    Payment.    Demand.    If  a  creditor 

accept  from  his  debtor  a  check  on  a  bank  for  the  amount  due,  it  is  an 
appropriation  by  the  debtor  of  that  amount  of  his  deposit  in  the 
bank  to  his  creditor,  and  before  his  creditor  can  afterwards  hold  him 
responsible  as  drawer  of  the  checR,  it  is  incumbent  on  the  creditor  to 
show  that  he  demanded  the  payment  of  the  check  in  a  reasonable  time, 
and  that  payment  was  refused,  or  he  must  show  a  valid  excuse  for 
failing  to  make  presentment  in  proper  time. 

2.  Sajie.     Failure  to  maJce  demand  within  reasonable  time.    If   the  cred- 

itor fail  to  present  the  check  within  a  reasonable  time,  and  the  bank 
in  the  meantime  become  insolvent,  the  drawer  is  relieved  of  liability, 
and  the  loss  must  fall  on  the  creditor  or  holder  of  the  check. 

3.  Same.     Presumption  as  to  payment.     When  a  check  is  drawn  by  a  debtor 

and  accepted  by  his  creditor,  the  presumption  is  that  it  was  not  ac- 
cepted by  the  creditor  as  an  absolute  payment.  Whether  it  is  so  ac- 
cepted or  not  is  a  question  to  be  determined  upon  the  facts  of  each 
case.    Facts  discussed. 


FROM    FAYETTE. 


Appeal   from    the    Chancery   Court. 

No   record   found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  filed  in  October,  1868,  by  the  ad- 
ministrator of  H.  E.  DeGraffenreid  against  his  heirs, 
distributees  and  creditors,  for  the  settlement  of  his  es- 
tate under  the  insolvent  laws.  Among  the  defendants 
named  in  the  bill  as  a  creditor  is  W.  A.  Williamson, 
who  answers  and  files  a  check  drawn  by  H.  E. 
DeGraffenreid,    dated    May    31,    1862,    on    the    Branch 
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Bank  of  Tennessee  at  Somerville,  for  $2,500,  payable 
to  W.  A.  Williamson  or  bearer,  as  the  evidence  of  his 
claim  upon  the  estate.  He  says  nothing  as  to  the 
consideration  of  the  check,  or  whether  it  had  ever 
been  presented  for  payment  or  not;  nor  does  he  give 
any  reason  why  it  was  not  presented,  but  claims  that 
the  estate  ^Ms  indebted  to  him  in  the  sum  of  $2,500, 
due  by  his  check  on  the  Branch  Bank  of  Tennessee 
at  Somerville,'^  and  files  the  check  with  his  answer. 
The  administrator  and  other  creditors  contested  the 
claim  upon  the  ground  that  the  intestate  was  not 
liable  on  the  check,  for  the  reason  that  it  had  never 
been    presented    for   payment   to   the    bank. 

Upon  the  hearing  the  Chancellor  was  of  opinion 
that  the  claim  against  the  estate  was  valid,  and  al- 
lowed the  same,  with  interest,  amounting  to  $3,100. 
From    this   decree    the   administrator   has   appealed. 

The  general  proposition  is  well  settled,  that  if  a 
creditor  accept  from  his  debtor  a  check  on  a  bank 
for  the  amount  due,  it  is  an  appropiation  by  the  debtor 
of  that  amount  of  his  deposit  in  the  bank  to  his 
creditor,  and  before  his  creditor  can  afterwards  hold 
him  responsible  as  drawer  of  the  check,  it  is  incum- 
bent on  the  creditor  to  show  that  he  demanded  the 
payment  of  the  check  in  a  reasonable  time,  and  that 
payment  was  refused;  or  he  must  show  a  valid  excuse 
for  failing  to  make  presentment  in  proper  time.  It 
is  also  well  settled,  that  if  the  creditor  fail  to  present 
the  check  within  a  reasonable  time,  and  the  bank  in 
the  meantime  become  insolvent,  the  drawer  is  relieved 
of  liability,   at   least  pro   tanto,   and   the    loss   must   fell 
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on   the   cre^Jitor   or    holder   of   the   check.       Story   Bills 

of    Exch.,    520;     Parson's    Mercantile    L.,   91;     2    Par- 

* 

son's   Notes   and    Bills,   86   and    notes. 

It  follows  from  these  propositions  of  law,  that  as 
Williamson  failed  to  present  the  check  to  the  bank 
for  payment,  and  as  it  appears  that  DeGraffenreid  had 
at  the  time  a  deposit  in  the  bank  sufficient  to  pay 
the  check,  it  devolves  upon  Williamson  to  show  a 
valid  excuse  failing  to  make  the  presentment,  and  also 
to  show  that  DeGraffijnreid  has  not  been  injured  by 
the  failure  to  make  the  presentment,  otherwise  he  is 
not  entitled  to  look  to  the  drawer  of  the  check  for 
payment. 

To  determine  whether  Williamson  has  shown  a 
valid  excuse  for  failing  to  present  the  check,  makes 
it    necessary  to   examine   the    facts   given    in    evidence. 

The  check  was  drawn  and  accepted  in  Somerville, 
where  the  bank  was  located,  on  the  31st  of  May, 
1862.  This  was  on  Saturday,  and  on  that  day  or 
the  Monday  afterwards,  it  was  the  duty  of  Williamson 
by  the  commercial  law,  to  make  presentment  for  pay- 
ment. But  on  Saturday,  the  date  of  the  check,  the 
assets  and  books  of  the  bank  were  packed  preparatory 
to  their  removal  South,  in  obedience  to  military  orders. 
On  that  day  it  does  not  appear  that  any  banking 
business  was  done  in  the  bank,  nor  does  it  appear 
that  either  this  check  or  any  other  was  presented  to 
the  bank  on  that  day,  but  it  appears  that  if  any 
check  had  been  presented  on  that  day  it  could  not 
have  been  paid,  because  the  money  was  packed  and 
sealed.       On    the    next    day    the    assets    of    the     bank 
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passed  into  the  custody  of  a  military  company,  and  on 
the  succeeding  day  were  carried  to  Holly  Springs,  in 
Mississippi,  by  the  military  company.  Williamson  was 
a  director  of  the  bank  and  its  president,  and  was  fully 
advised  when  he  received  the  check  of  the  condition 
of  its  assets,  and  of  the  arrangement  for  their  removal 
South. 

DeGraffenreid  was  connected  with  the  military  or- 
ganization, and  was  probably  apprized  of  the  arrange- 
ment for  the  removal  of  the  bank  assets,  as  he  seems 
to  have  accompanied  them  to  Holly  Springs,  but  there 
is  no  proof  that  when  he  gave  the  check  he  knew  it 
could  not  be  paid,  and  if  we  assume  that  he  did 
know  that  the  assets  of  the  bank  were  being  packed 
for  removal,  he  might  very  well  suppose  that  Wil- 
liamson being  president  might  make  the  check  available. 

Williamson  also  went  with  the  bank  assets  to 
Holly  Springs,  at  which  place  they  were  turned  over 
to  him  as  custodian,  and  by  him  they  were  conveyed 
to  Selma,  Ala.,  where  they  were  delivered  to  Torbett 
and  Fisher,  president  and  cashier  of  the  mother  bank, 
with  the  packages  untouched  and  still  sealed.  It  does 
not  appear  that  at  that  time,  or  at  any  time  after- 
wards, Williamson  made  any  demand  for  payment  of 
the  check,  or  that  he  gave  any  notice  to  the  officers 
of  the  mother  bank  that  he  held  such  check.  There 
is  no  evidence  as  to  what  was  afterwards  done  with 
the  assets  so  delivered  to  Torbett  and  Fisher,  whether 
the  packages  remained  sealed  and  unbroken,  or  whether 
they  were  opened,  and  the  assets  and  books  used  in 
banking    transactions.       Nor    does    it   appear   that    Wil- 
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liamsoD  had  any  further  connection  with  them,  or  how 
long   he   remained    in    the    South. 

Under  these  facts  the  first  question  to  be  consid- 
ered is,  whether,  when  the  check  was  given  and  ac- 
cepted, it  was  the  intention  of  the  parties  that  it  was 
given  and  accepted  in  absolute  payment  of  the  debt 
from  DeGraffenreid  to  Williamson?  The  presumption  is 
that  it  was  not  an  absolute  payment,  but  it  was  com- 
petent for  the  parlies  to  contract  that  it  should  be  an 
absolute  payment,  and  it  devolves  on  DeGrafienreid  to 
show  such  contract,  either  expressly  or  by  implication, 
otherwise  the  presumption  will  stand,  unless  rebutted 
by  other  proof  of  laches  in  the  presentation  of  the 
•  check    and    injury   to    DeGraffenreid. 

It   appears    that   the    check    was   dated    and    filled    up 

by   Calvin    Jones,    who   states    that    when    DeGraffenreid 

signed    the   check,    he   stated    he    owed    Williamson    that 

amount,    and    requested    witness    to    fill    up    for    him    the 

check.       Nothing    was   said,   as    recollected     by    witness^ 

about  the   consideration  for   which  the   check    was  given. 

The   check    was    handed    to    witness    for    collection    after 

the   estate   of  DeGraffenreid  was   suggested  as   insolvent, 

which    was   done    in    August,    1865.       Witness    supjxjsed 

that    DeGraffenreid    had     withdrawn     his    deposits     from 

the   bank    until    a    short    time    before    his    testimonv    was 

given,    when    it    was   ascertained    that    they    were    still  in 

the  bank — amounting  to    over    $10,000.        Witne>s   never 

prej:»ented     the    check     to     the     bank     for    collection,    or 

applied    for    it    in    any    way,   for    the    reason   that    he  did 

not    believe    there     was    any    deposit    to     the    credit    of 

DeGraffenreid    until    informed    of  it    as    before    stated. 
20— vol..  7. 
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It  18  manifest  from  this  testimony  that  DeGraffen- 
reid  owed  Williamson  $2,500;  that  he  had  a  deposit 
in  bank  more  than  sufficient  to  meet  it,  and  that  he 
procured  a  check  to  be  filled  up  for  the  purpose  of 
paying  the  debt.  If  his  object  was  not  to  pay  the 
debt  but  only  to  furnish  Williamson  with  an  acknowl- 
edgement  of  his  indebtedness,  he  would  have  execute*! 
his  note,  if  Williamson  did  not  already  have  his  note, 
as   to   which    there   is   no   evidence. 

With  the  check  so  drawn  and  signed  he  goes  to 
Williamson  and  he  accepts  it.  Being  the  president  of 
the  bank,  and  hence  knowing  that  DeGraffenreid  had 
the  money  on  deposit,  knowing  further  that  DeGraf- 
fenreid's  object  was  to  pay  the  debt,  his  acceptance 
of  the  check  without  notifying  DeGraffenreid,  as  far 
as  the  proof  shown,  that  the  money  could  not  be 
drawn,  furnishes  strong  evidence  that  the  check  was 
received  in  payment.  As  the  president  of  the  bank 
he  knew  that  he  would  have  the  custody  of  the  assets 
until  delivered  to  the  mother  bank  officers.  He  had 
full  confidence  in  the  solvency  of  the  bank,  as  con- 
clusively shown  by  the  fact  that  he  was  a  depositor 
to  the  amount  of  $30,000,  and  it  is  reasonable  to 
conclude  that  if  he  had  presented  the  check  he  would 
only  have  had  the  amount  added  to  his  deposit  account, 
and  hence  that  in  accepting  the  check,  he  in  fact 
agreed  to  hold  it  as  evidence  that  $2,500  of  DeGraf- 
fenreid's  deposit  was  appropriated  to  him,  subject  to 
be  transferred  whenever  he  chose  to  present  the  check. 
We  are  therefore  of  opinion,  that  in  view  of  the  pe- 
culiar  circumstances   attending   the   giving   and  receiving 
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of  the  cheeky  it  was  given  and  received  upon  the  un- 
derstanding of  both  parties  that  it  was  an  appropria- 
tion of  the  amount  in  payment  of  the  indebtedness  of 
DeGraflFenreid   to   Williamson. 

If  we  are  right  in  this  view  of  the  facts,  it  fel- 
lows that  afler  the  bank  became  insolvent  Williamson 
could  not  abandon  the  check  and  fall  back  upon  the 
original  indebtedness,  but  could  look  alone  to  the  de- 
posit in  bank  as  the  means  of  payment,  to  which, 
we  think,  under  the  facts  and  circumstances,  he  agreed 
to   look   in   satisfaction    of  his   claim. 

We  are  therefore  of  opinion  that  the  Chancellor 
erred,   and   reverse   his   decree    with   costs. 


H.   S.   Dickinson   &  Son  v.   Will  Bowers. 

• 

Pleading  and  Practice  at  Law.  Judgment,  Death  of  party.  ExeciUicn 
Where  there  are  two  or  more  plaintiffs  or  defendants  in  a  persona] 
action,  and  one  or  more  of  them  die^  execution  may  be  had  for  or 
against  the  survivor;  but  the  death  should  be  suggested,  and  ezeco- 
tion  in  such  case  should  be  taken  out  in  the  joint  name  of  all  the 
plaintiffs  or  defendants,  otherwise  it  will  not  be  warranted  by  the 
judgment. 

Case  cited:  Cabiness  v.  Garrett,  1  Yer.,  491, 


PROM   HARDEMAN. 


Appeal   from   the   Circuit   Court. 
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No   record    found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

On  the  25th  of  October,  1859,  H.  S.  Dickinson  & 
Son  recovered  a  judgment  in  the  Circuit  Court  of  Har- 
deman county,  for  $836.58  against  Will  Bowers. 
Execution  issued  on  this  judgment  and  was  returned 
November  11,  1859,  "no  property  found."  On  the 
12th  of  August,  1873,  there  being  no  property  to  levy 
on,  summoned  O.  B.  Polk  and  P.  H.  Bowers,  ad- 
ministrators of  J.  J.  Polk,  to  answer  as  garnishees  at 
the   November   term,    1873,   of  the   Circuit   Court. 

At  the  term  to  which  the  garnishment  was  return- 
able, plaintiffs  moved  for  judgment  against  the  gar- 
nishees for  failure  to  answer,  and  at  the  same  time 
defendants   moved    to  quash    the  execution  issued   on  the  i 

12th  of  August,  1873,  and  the  garnishment  based 
thereon.  The  court  overruled  the  motion  of  plaintiff, 
but  sustained  the  motions  of  defeudaiit,  and  quashed 
the  execution  and  dismissed  the  garnishment.  From 
these   rulings   plaintiffs   have   appealed. 

The  ground  upon  which  the  court  quashed  the  ex- 
ecution was,  that  it  issued  in  the  name  of  H.  S. 
Dickinson  &  Son,  although  it  appeared  by  an  entry 
on  the  record,  made  on  the  23d  of  July,  1873, 
that  the  death  of  H.  S.  Dickinson  was  suggested  and 
proved,  and  that  without  other  proceedings  the  court 
ordered  execution  to  issue  upon  the  judgment  of  Octo- 
ber 25,  1859.  The  only  evidence  as  to  the  character 
of  the  plaintiffs  in  the  judgment  is  found  in  the  judg- 
ment itself,  and  in  that  judgment  plaintiffs  are  described 
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as  H.  S.  Dickinson  &  Son.  Whether  they  constituted 
a  firm,  doing  business  under  the  style  of  H.  S.  Dick- 
inson &  Son^  or  what  their  res})ective  interests  in  the 
judgment  were^  or  what  was  the  name  of  the  son^ 
does   not   appear   from    anything   in    the   record. 

But  it  does  appear  that  H.  S.  Dickinson  &  Son 
constituted  the  plaintiffs  in  the  judgment,  and  that  they 
were  joint  plaintiffs.  It  further  appears  that  H.  S. 
Dickinson  was  proved  to  be  dead  on  the  23d  of  July, 
1873,  but  the  date  of  his  death  does  not  appear;  but 
as  the  alias  execution  issued  on  the  12th  of  August, 
1873,  it  is  apparent  that  he  was  dead  at  the  time  the 
execution  issued  in  his  name.  Upon  these  facts  the 
court  quashed  the  execution,  and  dismissed  the  garnish- 
ment,   and    the   question    is,    whether    this    was   error? 

In  Tidd's  Practice,  vol.  2,  p.  1120,  it  is  said, 
that  "it  is  now  settled  that  when  there  are  two  or 
more  plaintiffs  or  defendants  in  a  personal  action,  and 
one  or  more  of  them  die,  etc.,  execution  may  be  had 
for  or  against  the  survivors,  without  a  scire  facias; 
but  the  execution  in  such  case  should  be  taken  out 
in  the  joint  name  of  all  the  plaintiffs  or  defendants, 
otherwise  it  will  not  be  warranted  by  the  judgment.'' 
This  authority  was  relied  on  and  followed  by  this 
<50urt   in   the   case   of   Cabiness   v.   Garrett^   1    Yer.,  491. 

Judge  Caruthers,  in  his  History  of  a  Lawsuit,  sec. 
417,  says:  "If  there  were  two  or  more  plaintiffs  or 
defendants,  and  one  died,  the  execution  issued  in  their 
joint  names  as  if  the  death  had  not  occurred,  but  the 
death   should    be   suggested.'' 

Upon    these    authorities    we    hold     that    the    Circuit 
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Judge  erred  in  quashing  the  execution  and  dismissing 
the  garnishment.  The  judgment  is  reversed^  and  the 
cause    remanded    for    further    proceedings    on    the    gar- 


nishment. 


J.   B.   Hill    v.   Walker  &  Co. 

Supreme  Court.  Modification  of  decree.  A  decree  was  rendered  in  the 
Chancery  Court  againnt  the  Clerk  and  Master  for  money  deposited 
with  him  in  his  official  capacity,  but  which  had  been  lost  by  the 
failure  of  the  bank  in  which  he  deposited  it.  Upon  appeal  the 
decree  of  the  Chancery  Court  was  affirmed.  At  the  next  term  after 
the  affirmance  of  the  decree  of  the  Chancery  Court,  the  party  in 
whose  favor  the  decree  was  pronounced  moved  the  Supreme  Court  for 
a  rule  on  the  Clerk  to  pay  the  money  into  court,  or  else  to  remand 
the  cause  to  the  Chancery  Court,  to  the  end  that  the  rule  might  be 
made  in  that  court.  Held^  1.  The  Supreme  Court  has  no  authority 
to  make  a  rule  on  the  Clerk  and  Master  to  pay  the  money  into  court. 
2.  Nor  could  the  Supreme  Court  so  modify  or  alter  the  decree  made 
at  a  former  term  as  to  direct  the  cause  to  be  remanded  to  the  Chan- 
cery Court  for  enforcement  there. 


PROM   SHELBY. 


Appeal    from    the   Chancery    Court. 

No   record   found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
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It  appears  that  J.  B.  Hill  deposited  with  A.  Alston, 
Clerk  and  Master,  a  certain  amount  of  money,  to  be 
applied  in  the  redemption  of  real  estate  which  Hill 
was  seeking,  through  a  decree  of  the  Chancery  Court, 
to  redeem.  Alston  deposited  the  money  in  the  Gayoso 
Bank,  which  failed,  and  the  money  was  lost.  Hill 
moved  for  judgment  against  Alston  for  the  money, 
and  a  decree  was  rendered  against  him.  He  appealed 
to  this  court,  and  gave  Coleman  as  his  surety  on  the 
appeal  bond.  This  court  affirmed  the  decree,  and 
gave  judgment    here   against    Alston    and    Coleman. 

Hill  now  moves  the  court  either  to  make  a  rule 
on  Alston  to  pay  the  money  into  court,  or  to  remand 
the  cause  to  the  Chancery  Court,  to  the  end  tliat  such 
rule    may   be    made   in    that   court. 

Affidavits  are  filed  to  show  that  when  the  case  was 
decided  in  this  court,  the  solicitor  of  Hill  intended  to 
draw  the  decree  remanding  the  cause  to  the  Chancery 
Court  with  the  view  of  enforcing  a  speedy  collection 
of  the  money  by  a  rule  on  Alston  to  pay  it  into 
court;  but  that  the  solicitor  adopted  a  simple  decree 
of  affirmance  and  judgment  against  Alston  and  his 
surety  Coleman,  at  the  request  of  Alston's  solicitor, 
and  upon  his  assurance  that  the  parties  were  good, 
and   that   the   money    would   soon    be    paid. 

Upon  this  state  of  facts  we  are  asked  to  make  a 
rule  on  Alston,  or  to  remand  the  cause  to  the  Chancery 
Court.  It  seems  not  to  be  insisted  that  this  court  can 
make  the  rule  on  Alston.  That  we  cannot  is  mani- 
fest. Nor  do  we  know  upon  what  principle  we  can 
so   modify    or   alter   a   decree    made    at    a    former    term 
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as  to  direct  a  cause  to  be  remanded  to  the  Chancery 
Court  for  enforcement  there  aftor  a  final  decree  and 
judgment  have  been  rendered  here.  Our  control  over 
the  decree  ceased  with  the  term,  unless  to  correct  such 
mistakes  or  errors  of  inadvertance  as  are  provided  for 
by  statute.  This  is  not  that  kind  of  case.  The  ap- 
plication   is   disallowed. 


John    Wynne  &  Co.   v.   W.   A.   Allen. 

Fraudulent  Reprfsentation  as  to  Credit  of  a  Person.  Action  for. 
The  gist  of  an  action  for  a  false  representation  concerning  the  credit 
of  another  is  fraud  in  defendant  and  damage  to  plaintiff.  If  the 
party  making  the  representation  honestly  stated  his  own  opinion,  be- 
lieving at  the  time  that  he  stated  the  truths  he  is  not  liable  in  this 
form  of  action,  although  the  representation  turned  out  to  be  entirely 
untrue.  The  rule  is,  that  if  a  party  represent  as  true  that  which  he 
ktiows  to  be  false,  in  such  a  way,  and  under  such  circumstances,  as  to 
induce  a  reasonable  man  to  believe  that  it  is  true,  and  it  is  meant  to 
be  acted  on,  and  the  person  to  whom  the  representation  has  been 
made,  believing  it  to  be  true,  acts  upon  the  faith  of  it,  and  by  so  act- 
ing sustains  damage,  such  representation  is  fraudulent,  and  will  sus- 
tain an  action  by  the  party  damaged. 


FROM    HAYWOOD. 


Appeal    from    the    Circuit    Court. 
No    record    found. 
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Deaderick,  J.,  delivered    the   opinion   of  the   court. 

This  is  an  action  to  recover  damages  for  the  fake 
and  fraudulent  representations  contained  in  a  letter 
written  by  defendant,  whereby  plaintiffs  were  induced 
to  give  credit  for  goods  sold  to  W.  K.  Bennett^  who 
was    insolvent. 

The  cause  was  tried  in  the  Circuit  Court  of  Hay- 
wood county,  and  resulted  in  a  verdict  and  judgment 
for  defendant,  from  which  plaintiffs  •  have  appealed  in 
error   to   this   court. 

In  the  spring  of  1869,  W.  K.  Bennett,  wha  was 
then  a  partner  in  the  mercantile  business  with  Geo. 
W.  Bennett  and  W.  B.  Mann,  sold  his  interest  to 
Mann,  Mann  taking  all  the  assets  and  assuming  all 
the    liabilities   of  the    firm. 

In  the  fall  of  1869,  W.  K.  Bennett,  desiring  to 
resume  business,  went  to  Cincinnati  and  contracted  for 
goods  of  several  merchante,  but  they,  hearing  he  was 
involved  in  liabilities  to  Philadelphia  merchants,  as  a 
member  of  the  late  firm  of  Mann,  Bennett  &  Co.,  re- 
fused to  deliver  the  goods  contracted  to  be  sold  until 
satisfied    upon    this   point. 

W.  K.  Bennett  returned  to  Brownsville,  and  pro- 
cured from  defendant  the  following  letter,  whereupon 
the   goods    were   delivered    to   him: 

**  Brownsville,  Tenn.,  Oct.  26,  1869. 
Messrs.  Duncan,  Ford  &  Elder, 

Gents, — I  learn  from  Major  Bennett  that  there  has 
been  some  rumors  put  in  circulation  concerning  the 
indebtedness   of  the    late    firm  of  Mann,   Bennett  &  Co. 
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I  cau  say  that  I  have  all  the  claims  of  which  I  have 
any  knowledge  against  said  firm  for  collection,  and  all 
of  which  have  been  satisfactorily  adjusted,  and  the  major 
is  not  involved  in  the  matter,  the  other  part  of  the 
old    firm    having   assumed    the    liabilities. 

Respectfully,   etc., 

W.   A.   Allen. 

P.S. — The  claims  of  which  I  have  spoken  were 
from  Philadelphia,  and  amounted  to  about  seven  thous- 
and   dollars.  Respectfully, 

W.  A.  Allen." 

At  the  time  this  letter  was  written,  it  appears  that 
W.  K.  Bennett  was  still  liable  for  the  partnership 
debts  of  Mann,  Bennett  &  Co.^  and  that  judgment  had 
been  taken  against  the  firm,  including  W.  X.  Bennett^ 
for  about  six  thousand  dollars  on  those  Philadelphia 
debts. 

Some  time  after  W.  K.  Bennett  received  his  goods 
from  Cincinnati,  and  after  he  had  sold  about  one-third 
of  them,  having  failed  to  pay  plaintiffs  anything,  they 
sent  an  agent  to  collect  or  secure  their  debt,  and 
while  he  was  negotiating  for  that  object,  executions 
were  issued  upon  these  judgments  and  levied  upon  his 
goods.  The  control  of  these  claims  having  passed  in 
some  way  from  Allen  to  other  lawyers,  the  goods  were 
sold,  and  plaintiflfe  lost  their  debt  for  the  goods,  sold 
as   they    allege,    upon    the    faith    of  defendant's    letter. 

The  question  for  determination  is,  whether  the  in- 
structions  of  the   court   to    the  jury    were    correct. 

In  the   leading   case  of  Paaley  v.  Freeman,  3   T.  A., 
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51;  2  Smith's  L.  C,  157,  it  is  held,  that  "a  false 
affirmation  made  by  defendant  with  intent  to  defraud 
the  plaintiff,  whereby  plaintiff  receives  damage,  is  the 
ground  of  an  action  upon  the  case  in  the  nature  of 
deceit,'^  and  it  is  not  necessary  that  defendant  should 
be  benefited  by  the  deceit,  or  that  he  should  collude 
with    the   person    who   is.'' 

In  the  subsequent  case  of  Eyre  v.  Dunsfordy  1  East, 
318,  where  the  plaintiffs  applied  to  defendant  to  know 
the  character  of  Thompson,  who  was  proposing  to  buy 
£1,000  worth  of  goods  of  plaintiff,  defendant  replied, 
"we  have  a  credit  lodged  with  us,  by  a  very  respect- 
able house  at  Hamburg,  for  £12,000,  which  is  at  his 
disposal."  The  truth  was,  the  instructions  of  the 
Hamburg  house  were,  that  "as  soon  as  Thompson 
lodged  goods  to  the  amount  of  £36,000  in  defendant's 
hands,    he    was   to    give   him    credit    for   £12,000." 

Upon  the  representation  made  plaintiff  sold  the 
goods   on    credit,   and    Thompson    soon    thereafter   failed. 

It  was  held  that  the  suppression  of  the  condition 
upon  which  the  £12,000  was  to  be  advanced  was  a 
material  suppression  of  the  truth,  and  evidence  suffi- 
cient for  the  jury  to  find  fraud,  which  is  the  gist  of 
the   action. 

In  the  case  of  Haycraft  v.  Oresay,  2  East,  92,  it 
was  held,  that  if  a  party  applied  to  stated  that  he 
knew  A.  B.  to  be  of  good  credit,  and  spoke  from  his 
own  knowledge,  and  not  from  heresay,  will  not  sus- 
tain an  action  tor  deceit  if  the  representation  turn  out 
to  be  false,  if  it  appears  that  such  representation  was 
made   by  defendant   bona  fide,  and  with  a   belief  of  the 
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truth  of  it^  for  the  foundatioD  of  the  action  is  fraud 
and  deceit  in  defendant^  and  damage  to  plaintiff^  and 
the  assertion  of  his  knowledge,  in  view  of  the  subject 
matter,  i.  e.,  the  credit  of  another,  was  nothing  more 
than  the  expression  of  a  strong  belief  upon  what  was 
believed   to   be   reasonable   grounds. 

The  distinction  between  this  case  and  the  one  in 
1  East  is  that  the  defendant  in  one  case  believed  to 
be  true  that  which  he  asserted,  while  in  the  others  he 
knew   it   was   not   true   as   he   represented    it. 

In  the  notes  to  2  Smith,  L.  C,  1868,  citing 
numerous  authorities,  it  is  said,  that  in  order  to  prove 
such  fraud  as  will  sustain  this  action,  it  is  only 
necessary  to  show  that  what  the  defendant  asserted 
was  false  within  his  own  knowledge,  and  occasioned 
damage  to  the  plaintiff;  and  so  the  law  is  laid  down 
in    Kerr   on    Fraud    and    Mistake,    53,    55,    and    56. 

There  is  nothing  in  the  case  in  13  Howard  (U.  S.), 
200,  in  antagonism  to  the  authorities  above  cited. 
Judge  Catron,  in  that  case,  says  that  the  gist  of  an 
action  for  a  false  representation  concerning  the  credit 
of  another  is  fraud  in  defendant  and  damage  to 
plaintiff. 

If  the  party  honestly  stated  his  own  opinion,  be- 
lieving at  the  time  that  he  stated  the  truth,  he  is  not 
liable  in  this  form  of  action,  although  the  representa- 
tion   turned   out    to   be   entirely    untrue. 

So  Chief  Justice  Marshall,  in  7  Cranch.,  69:  "A. 
representation  concerning  the  credit  of  another,  if  hon- 
estly made,  though  actually  false,  does  not  render  the 
person    making   it  liable   to    an   action."       In    the   same 
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case  he  says:  ^' That  a  fraudulent  recommeudation  (and 
a  recommendation  known  at  the  time  to  be  untrue 
would  be  deemed  fraudulent)  would  subject  the  person 
giving  it  to  damages  sustained  by  the  person  trusting 
to  it   seems   now   to   be   generally  admitted." 

The  case  of  Pasley  v.  Freeman  recognizes  and  es- 
tablishes  this   principle. 

The  result  is  that  if  a  party  represent  as  true  that 
which  he  knows  to  be  false,  in  such  a  way  and  under 
such  circumstances  as  to  induce  a  reasonable  man  to 
believe  that  it  is  true,  and  it  is  meant  to  be  acted 
on,  and  the  person  to  whom  the  representation  has 
been  made,  believing  it  to  be  true,  acts  upon  the  faith 
of  it,  and  by  so  acting  sustains  damage,  such  repre- 
sentation is  fraudulent,  and  will  sustain  an  action  by 
the   party   damaged:   Kerr  on   Fraud   and   Mistake,    53. 

The  charge  of  the  court  is  in  conformity  with  the 
views  expressed  in  this  opinion,  and  for  that  reason 
the  cause   is   reversed,   and    remanded    for  a  new   trial. 
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A.  J.  Halliburton  v.  John  K.  Brooks  et  a&. 

1.  Special  Judge.     Election.    Act  of  1870.    The  act  of  the  Legielatare 

of  1870  (T.  &  S.  Rev.  Sta.,  hcc.  3930a),  providing  for  the  election  of 
special  judges,  and  prescribing  the  mode  of  election,  is  constitn- 
tional. 

Ca^e  cited :  Ligon  v.  The  State,  3  Heis.,  159. 

Code  cited :  Sec.  3930,  a,  6,  c. 

2.  Chancery  Practice.     Taking  cuxourU,    Ordinarily,  parties  interested 

Bhould  be  notified  of  the  time  and  place  of  taking  an  account  befort 
the  Master;  but  this  is  not  necessary  where  the  proof  upon  which 
the   account  is  taken   is  on  file  before  the  case  is  referred   to  th« 

Master. 

3.  Same.    Same,    This  court  will  not  reverse  a  decree  confirming  a  report 

of  the  Clerk  and  Master,  otherwise  correct,  for  a  failure  of  the  Clerk 
and  Master  to  refer  to  the  parts  of  the  record  upon  which  his  report 
is  based,  where  the  items  of  the  account  are  so  plain  and  simple  that 
they  can  be  readily  verified. 


FROM  HAYWOOD. 


Appeal  from  the  Chancery  Court.  B.  P.  Boyd, 
Special    Chancellor.  ^ 

No   record    found. 

Deaderick,  J.,  delivered  the   opinion  of   the   Court. 

The  bill  was  filed  in  the  Chancery  Court  of  Hay- 
wood county  against  Brooks  and  A.  and  Henry  Buck 
and  others,  alleging  that  complainant,  and  defendant 
H.  Buck,  were  the  sureties  of  defendant  A.  Buck  om 
his  bond  as  guardian  of  defendant  Brooks;  that  Brooks, 
having    attained    his   majority^   had    brought    suit    upoii 
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said  bond  in  the  Circuit  Court,  and  the  bill  prays, 
for  reasons  therein  stated,  that  the  suit  at  law  be  en- 
joined,  and  that  an  account  be  taken  and  the  proper 
decree  rendered  upon  the  bond  in  the  Chancery  Court; 
and  it  is  further  alleged  that  a  tract  of  land  had  been 
conveyed  by  defendant  Yancy  to  Henry  Buck,  :it  the 
instance  of  the  guardian,  A.  Buck,  to  indemnify  com- 
plainant and  said  Henry  Buck  against  their  liability 
on  said  guardian  bond,  and  that  said  Henry  had 
fraudulently  disposed  of  it- to  his  son  in-law  Yancy,  who 
is   also   made   a   defendant. 

Answers  were  filed  by  Brooks  and  A.  and  H.  Buck, 
in  which  the  liability  to  Brooks  was  stated  and  not 
contested;  but  H.  Buck  denied  that  he  took  or  bought 
the  land  as  indemnity  for  himself  and  complainants, 
and  A.  Buck  reiterated  the  charges  of  the  bill  in  his 
answer. 

In  August;  1873;  Chancellor  Livingston  being  in- 
competent to  hear  the  case,  by  reason  of  having  been 
of  counsel,  a  s|)ecial  Chancellor  was  elected  under  the 
act  of  1870,  Code,  sec.  3930,  a,  b,  c,  who  directed  a 
reference  to  the  Master  to  ascertain  what  was  due  to 
Brooks  from  the  guardian  and  his  sureties,  with  direc- 
tions to  report  to  the  next  term,  and  on  the  applica- 
tion of  H.  Buck,  continued  the  cause  as  to  the  ques- 
tions arising  between  him  and  complainant  and  A. 
Buck,  not  affecting  their  joint  liability  to  Brooks,  to 
the  next  term.  To  this  action  of  the  court  complain- 
ant  excepted. 

The    Master    made    his    report    to    February    Term, 
1874,  showing  a  balance  of  fourteen  dollars  and   eighty- 
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five  cents  due  Brooks,  when  the  parties  selected  Hon. 
Wra.  M.  Smith  to  hear  the  cause,  and  upon  motion, 
and  as  on  affidavit  of  said  H.  Buck,  the  "cause  as 
to  said  Henry  Buck  was  continued  until  next  term." 
At  a  subsequent  day  of  the  term,  when  the  cause  was 
reached,  upon  the  report  of  the  Master,  and  exceptions 
thereto,  B.  P.  Boyd  was  elected  under  sec.  3930a  of 
the  Code,  and  overruled  the  exceptions  and  confirmed 
the  report,  complainant  excepting  to  election  of  the 
Chancellor,  and  his  action,  and  prayed  an  appeal  to 
this   court,    which    was   allowed    him. 

For  Gom))Iainant  it  is  insisted  that  the  provisions 
of  the  act  of  1870  for  the  election  of  a  special  judge 
are  unconstitutional.  Sec.  11,  art.  6  of  the  Constitu- 
tion provides  that  the  Legislature  may,  by  general  laws, 
make  provision  that  special  judges  may  be  ap|)ointed 
to  hold  any  court,  the  judge  of  which  shall  be  unable 
or  fail  to  attend  or  sit,  or  to  hear  any  cause  in  which 
the    judge   may   be    incompetent. 

The  act  of  1870,  Code,  sec.  3930a,  was  passed  in 
pursuance  of  the  power  confered  upon  the  Legislature 
by  the  above  cited  section  of  the  Constitution,  and 
confers  the  power  of  appointment  upon  the  attorneys 
of  tlie  court  present,  prescribing  the  qualifications  of 
the    appointee,    and    the    mode    of    his   selection. 

We  are  unable  to  see  any  reason  why  the  I^egis- 
lature  might  not  confer  this  power  of  appointment 
upon  the  members  of  the  l)ar  present  at  the  court. 
They  are  quite  as  competent  to  make  a  judicious  selec- 
tion as  any  other  depository  of  the  power  that  we  can 
imagine.       Upon     the    score    of    convenience    to    buitors 
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and  to  the  bar,  the  arrangement  seems  to  be  an  eligible 
one. 

The  constitution  confers  the  power  on  the  Legisla- 
ture "to  make  provision  that  special  judges  may  be 
appointed  to  hear  any  cause  in  which  the  judge  may 
be  incompetent,"  without  any  limitation  or  restriction 
as  to  the  mode  in  which  the  discretion  conferred  should 
be  exercised,  and  we  can  see  nothing  in  the  act  in- 
consistent  with    any    provision    of   the    Constitution. 

The  Same  question  was  y)resented  in  Ligon  v.  The 
State,  3  Heis.,  159,  and  the  act  was  held  to  be  con- 
stitutional. 

The  report  of  the  Master  was  excepted  to  by  com- 
plainant— 

1.  Because  he  had  no  notice  of  the  time  of  tak- 
ing  it. 

2.  Because  he  does  not  refer  to  the  part  of  the 
record  on  which  he  bases  his  charge  of  balance  due 
to    Brooks. 

Complainant's  solicitor  had  notice  of  the  taking  of 
the  account,  but  the  complainant  himself  does  not  seem 
to  have  been  notified.  Ordinarily  the  parties  them- 
selves should  have  notice,  but  in  this  case  there  was 
really  no  necessity  for  any  reference  to  take  hu  ac- 
count. The  evidence  of  the  balance  due  to  Brooks 
was  on  file,  and  had  been  for  about  three  years,  being 
a  certified  transcript  of  the  settlment  made  with  the 
Clerk  of  the  County  Court  of  Haywood  by  A.  Bu(*k, 
the  guardian,  showing  a  balance  in  his  hands  January 
1,     1870,     of     $1,636.80,     no     one     contested     that    this 

amount   was   then    due.       Upon    this   sum    it  was  agreed 
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that  Gomplaioant  had  paid,  since  his  bill  was  filed, 
$500,  and  this  agreement  was  also  on  file,  and  the 
calculation  of  the  interest,  and  deduction  of  the  pay- 
ment from  the  sum  admitted  by  the  guardian  to  be 
due,  was  all  that  was  necessary,  or  that  was  done  in 
the  taking  of  the  account  by  the  Master.  This  could 
as  well  have  been  done  without  any  reference  to  the 
Master. 

The  other  exception  is  a  proper  admonition  to  the 
Master  for  neglect  of  a  duty  that  the  Chancellor  ought 
to   require   to   be   performed. 

For  every  charge  or  fact  reported  the  Master  ought 
to  make  a  brief  reference  to  the  authority  for  his 
report. 

But  this  neglect  of  the  Master  furnishes  no  ground 
for  setting  aside  and  re-committing  his  report  in  this 
court  when  the  account  is  so  simple,  and  composed  of 
but  two  items,  however  it  might  be  where  the  account 
was  very  voluminous,  and  consisted  of  many  contro- 
verted  questions. 

We  think  the  Chancellor's  decree  overruling  the 
exceptions  to  the  report,  and  affirming  it,  was  correct- 
However  the  equities  may  be  between  the  complainant 
and  his  co-surety,  neither  of  them  has  a  right  to  com- 
pel Brooks  to  stand  by  and  await  the  end  of  this 
controversy  when  his  claim  is  just  and  undisputed,  and 
has   been    long   delayed. 

Affirm    the   decree. 
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Lewis  Kelly  v.  The  State. 

1.  Criminal  Law.    Pteading.    The  stealing  of  variouH   articles  at  the 

same  time  and  place  is  only  one  offense,  and  must  be  so  charged. 
The  rule  is  not  altered  by  a  statute  affixing  a  heavier  penalty  to  the 
stealing  of  one  of  the  articles  than  the  stealing  of  the  others. 

Case  cited :  Wilkins  v.  The  State,  10  Hum.,  lOL 

2.  Same.     Verdict,     Correction  of  judgment  in  Supreme  Court.    The  defenil- 

ant  was  found  guilty  of  larceny  by  the  jury,  and  his  punishment 
fixed  at  fourteen  months  in  the  penitentiary,  but  the  court,  disregard- 
ing the  time  fixed  by  the  jury,  sentenced  the  defendant  to  five  yean 
in  the  penitentiary :  Heldy  that  the  court  erred  in  not  following  the 
jury  in  fixing  the  term  of  imprisonment;  but  the  error  was  of  such  a 
character  that  it  could  he  corrected  in  the  Supreme  Court  without 
sending  the  case  back  for  a  new  trial. 

Case  cited:  Wilcox  v.  The  State,  3  Heis.,  110. 


FROM   PERRY. 


Appeal    from   the   Circuit    Court. 

No   brief   appears   for   Kelly. 

Attorney-General   Heiskell   for  the   State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Lewis  Kelly  was  indicted  in  the  Circuit  Court  of 
Perry  county  for  stealing  a  raare  and  a  bridle,  the 
property  of  P.  F.  Whit  worth.  He  was  found  guilty 
of  stealing  the  bridle,  but  acquitted  as  to  the  mare. 
The  jury  assessed  his  punishment  at  fourteen  months 
imprisonment    in   the    penitentiary,    but   in   entering  the 
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judgment   of   the   court   he    was   senteuced   to    imprison- 
ment  in   the   penitentiary   for   five   years. 

1.  It  is  argued  that  the  Circuit  Judge  erred  in 
refusing  to  arrest  the  judgment  upon  the  ground  that 
two  distinct  offenses  are  charged  in  the  indictment  in 
the   same   count — stealing   the   mare   and   the   bridle. 

It  was  held  in  the  case  of  Wilkin^  v.  The  State, 
10  Hum.^  101,  that  the  stealing  of  various  articles  at 
the  same  time  and  place  is  only  one  offense^  and  must 
be  so  charged.  This  rule  is  not  altered  by  the  sub- 
sequent statute,  making  the  stealing  of  a  horse  a 
capital  offense.  It  is  still  the  offense  of  larceny,  and 
the  stealing  of  a  horse  and  a  bridle  at  the  same  time 
and  place  may  as  well  be  joined  in  one  count  of  the 
indictment   now  as   under   the   former  law. 

2.  It  was  error  to  sentence  the  defendant  to  five 
years  imprisonment  on  the  verdict  of  the  jury,  which 
fixed  his  punishment  at  fourteen  months;  but  the  error 
can  be  corrected  here,  and  the  judgment  rendered  as 
it  should  have  been  lipon  the  verdict  for  fourteen 
months  imprisonment  in  the  penitentiary :  Wilcox  v. 
7%e  StcUe,   3    Heis.,   110. 
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J.   B.   Simmons  v.  Harris  &  Alexander. 

1.  Judgment.     Certiorari.    Appeal.    A  judgment,  rendered  by  a  justice  of 

the  peace,  upon  notes  not  due  at  the  date  of  the  rendition  of  the  judg- 
ment, cannot  be  quashed  by  the  Circuit  Court,  as  a  void  judgment, 
upon  a  proceeding  by  writs  of  certicnxiri  and  supersedeas  instituted  by 
the  defendant  for  that  purpose.  The  proper  mode  of  bringing  the 
question  before  the  court  is  by  appeal. 

2.  Record,    Notes.    Notes  sued  on  before  a  justice  of  the  peace  are  not 

such  a  part  of  the  record  as  can  be  looked  to  to  determine  whether 
the  judgment  is  void  on  its  face.  While  they  are  required  to  be  filed 
with  the  warrants,  and  may  for  some  purposes  be  part  of  the  record, 
yet  they  constitute  but  the  evidence  of  the  demand. 


FROM   FAYETTE. 


Appeal    from    the    Circuit   Court.       Thos.   J.   Flip- 
pin,   Judge. 

Shelton   for   complainant. 

PuLLiAM   and    Mooreman   for   defendants. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

This  was  a  petition  by  Simmons  to  the  Circuit 
•Court  of  Fayette  county  to  have  two  judgments,  ren- 
dered against  him  by  a  justice  of  the  peace,  in  favor 
of  Harris  &  Alexander,  brought  up  and,  with  the  ex- 
ecutions issued  thereon,  quashed,  upon  the  ground  that 
the  judgments  were  void.  The  writs  of  certiorari  and 
supersedeas  were  granted;  but,  upon  a  hearing  of  the 
petitioner's    motion    to   quash,   the   court    held    that  the 
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judgmeDts  were  not  void,  and  refused  the  motion,  and 
gave  judgment  against  the  petitioner  and  his  sureties 
on   the    certiorari   bond. 

The  ground  upon  which  it  is  assumed  that  the 
judgments  are  void,  is  that  the  warrants  were  issued 
and  the  judgments  rendered  before  the  notes,  upon 
which  the  actions  were  founded,  became  due.  The 
warrants  brought  up  appear  to  have  been  issued  on 
the  29th  of  October,  1870,  and  the  judgments  ren- 
dered on  that  day.  The  notes  brought  up  ^with  the 
justice^s  papers  are  dated  the  29th  of  October,  1870, 
and  due  one  day  after  date.  Whether  it  was  incum- 
bent on  the  defendant  to  make  this  defense  by  plea 
in  abatement,  or  whether  he  could  make  it  upon  a 
defense  to  the  merits,  is  a  question  upon  which  the 
authorities  are  in  conflict.  See  authorities  referred  to 
in  HeiskelFs  Digest  with  abatement,  pp.  10  and  11. 
Upon  principle,  we  should  incline  to  the  latter  view, 
but   do   not   decide   the    question. 

We  are  of  opinion  that,  conceding  it  was  not  mat- 
ter of  abatement,  but  a  defense  on  the  merits,  these 
judgments  are  not  void.  It  appears  that  the  justice 
had  jurisdiction  of  the  person  of  the  defendant  by 
service  of  the  warrants,  and  he  had  jurisdiction  of  the 
subject-matter,  the  actions  being  upon  notes  under  five 
hundred  dollars,  as  shown  upon  the  face  of  the  war- 
rants, and  the  judgments  are  for  less  than  five  hun- 
dred dollars.  So,  the  proceedings  being  regular  upon 
their  face,  we  cannot  go  behind  the  judgments  to  look 
to  the  evidence  upon  which  the  justice  acted,  and 
hold   the  judgments   to   be  void   upon    the   ground   that, 
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in  our  opinion,  the  evidence  did  not  warrant  the 
judgments.  While  the  notes  are  required  to  be  filed 
with  the  warrants,  and  may  for  some  purposes  be 
part  of  the  record,  yet  they  constitute  but  the  evi- 
dence of  the  demand.  And,  besides,  it  does  not  ap- 
pear what  evidence  was  heard  by  the  justice.  It  was 
competent  to  show  that  the  notes  were  not  correctly 
dated.  This  proof  may  have  been  made.  No  defense 
was  made  before  the  justice;  no  appeal  prosecuted; 
nor  does  the  petitioner  now  ask  for  a  new  trial.  If 
the  justice  committed  an  error  in  rendering  judgments 
against  petitioner  without  sufficient  evidence,  he  had 
his  remedy  by  appeal  or  certiorari  for  a  new  triaL 
But  the  judgments  are  not  void,  though  they  may 
have   been   erroneous. 

The   judgment   of   the   Circuit   Court   dismissing   the 
petition   will    be   affirmed. 
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W.   T.   Avery  v.  The  State. 

1.  Ca'^Ts  IN  Criminal  Cases.    Filing  vxirrant,    A  defendant  was  bound 

over  to  appear  at  court  by  a  magintrate  to  answer  for  a  felony.  The 
case  wan  dismiHsed,  and  judgment  against  the  State  for  its  own  costs. 
The  clerk  charged  a  fee  of  25  cents  for  filing  the  magistrate's  papers. 
This  was  properly  disallowed  by  the  court. 

2.  Same.     Docketing  warrant.    The  clerk  also  charged  a  fee  of  10  cents  for 

docketing  the  magistrate's  warrant.     This  was  also  disallowed  by  the 
judge. 
Hcldj  that  it  was  pro{)erly  disallowed,  because  the  law  does  not  require 
the  clerk  to  keep  a  docket  for  magistrate's  warrants. 

3.  Same.    Defendant's  costs*.    The  State  and  county  are  not  chargeable  with 

the  costs  of  subp<enas  issued  for  witnesses  for  defendants  in  criminal 
prosecutions  who  are  acquitted ;  at  least  not  unless  the  court  adjudge 
them  against  the  State  or  county. 

Case  cited :  Tucker  v.  The  State,  2  Head,  555. 

4.  Same.     Clerk^s  feea.    The  following  entry  was  made :    "In  this  case,  on 

motion,  and  for  satisfactory  reasons  appearing  to  the  court,  it  is  or- 
dered that  the  above  warrant  be  dismissed  and  the  said  defendant 
<lischarged,  and  that  the  State  of  Tennessee  pay  her  own  costs  in  this 
behalf  accrued,  and  that  the  clerk  of  this  court  make  out  and  certify 
the  same  to  the  Comptroller  of  the  Treasury  for  payment.'* 

Upon  this  order,  the  clerk  charged  costs  as  follows :  judgment  for  costis, 
25  cents;  for  motion  and  order  to  dismiss,  25  cents;  for  order  of  dis- 
charge, 25  cents ;  for  order  to  certify,  25  cents. 

The  judge  allowed  the  first  two  items,  and  disallowed  the  last  two. 

Held  J  correct. 

Code  cited :   Sees.  2945,  4040,  sub-sec.  2,  4077,  4551,  5061-2,  5561,  5581. 


FROM    SHELBY. 


Appeal    from   the   Criminal   Court.       Jno.    R.    Flip- 
pin,   Judge. 

L.    B.   HoRRiGAN   for   complainant. 
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Attorney-General  Heiskell,  for  the  State. 
McFarland    J.,  delivered  the  opinion  of  the  court. 

This  case  is  brought  to  this  court  upon  several 
questions  as  to  costs  claimed  by  the  plaintiff  in  error, 
who   is   clerk    of  the   Criminal   Court  of  Shelby  county. 

A  defendant  was  bound  over  to  appear  at  court 
by  a  magistrate,  to  answer  for  a  felony.  The  case 
was  dismissed,  and  judgment  against  the  State  for  its 
own  costs.  The  clerk  charged  a  fee  of  25  cents  for 
filing  the  magistrate's  papers.  This  was  stricken  out 
by   the  judge. 

It  is  no  doubt  the  dutv  of  the  clerk  to  receive 
and  file  the  papers,  and  it  is  certainly  better  that  he 
should  endorse  upon  them  the  date  when  they  were 
filed,  although  we  see  no  express  requirement  of  this 
sort  in  the  statute.  However,  the  clerk  can  only 
charge  against  the  State  such  fees  as  are  allowed  by 
law.  By  sec.  5561  it  is  enacted,  that  "officers  are 
entitled  to  no  other  fees  in  criminal  cases  except  such 
as  are  expressly  provided  by  law,  and  in  no  case  are 
they  entitled  to  payment  from  the  State  or  county 
unless  expressly  allowed."  We  are  referred  to  sub- 
sec.  7,  sec.  4551,  allowing  fees  to  clerks,  as  the  au- 
thority for  the  charge.  This  is  as  follows :  "  For 
receiving,  filing  and  entering  on  docket  any  bill,  pe- 
tition, plea,  demurrer  or  other  pleading,  each  twenty- 
five  cents.''  We  are  of  opinion  that  this  does  not 
authorize  the  fee  charged  in  this  case,  and  there  was 
no   error   in    striking   it   out. 

The    clerk     also    charged    a    fee    of    ten    cents    for 
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docketing  the  warrant.  The  authority  for  this  is 
claimed  to  be  sub-sec.  15,  sec.  4551:  "For  entering 
such    cause    upon    the   trial    docket,   t€n    cents." 

A  criminal  case  certainly  does  not  belong  to  the 
trial  docket  until  there  is  an  indictment  or  present- 
ment. It  is  no  doubt  more  convenient  to  have  a 
docket  of  causes,  where  the  defendants  have  been 
bound  over  by  magistrates,  but  we  find  no  provision 
requiring  it.  In  prescribing  the  general  duties  of 
clerks,  sec.  4040,  sub-sec.  2,  of  Code  enacts  that  they 
shall  keep  the  several  dockets  required  by  law  in  the 
respective  courts.  Sec.  2945  requires  that  "the  clerk 
of  each  court  shall  enter  causes  upon  his  trial  docket 
in  the  order  in  which  they  become  ready  for  trial," 
etc.  Sec.  4077,  sub-sec.  7,  requires  the  clerks  of  the 
Circuit  or  Criminal  Courts  to  furnish  the  district  at- 
torney, on  the  first  day  of  the  term,  the  names  of 
the  prosecutors  and  defendants  under  recognizance  to 
appear  at  said  term.  See,  also,  sees.  5061-2  of  Code. 
From  these  sections  it  does  not  appear  that  the  clerk 
is  required  to  keep  such  docket,  or  is  allowed  any 
fee    for   doing   so. 

The  next  question  is,  whether  the  State  or  county 
is  chargeable  with  the  costs  of  subpoenas  issued  for 
defendant's  witnesses  in  these  cases,  where  the  State 
or   county    is   adjudged   to    pay    the   State's   costs. 

It  was  held  in  Tucker  and  Oakes  v.  The  btate,  2 
Head,  555,  that  it  was  an  established  principle  of  the 
common  law  that  costs  cannot  be  recovered  by  a  de- 
fendant from  the  government,  and  that  tins  was  not 
ohanged    by   any    provision    of    the    Code,    and    that   the 
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State  was  not  chargeable  with  the  costs  of  a  witness 
for  the  defendant   who   was  acquitted. 

Sec.  5585  enacts  that  the  State  or  county  shall 
pay  the  costs  accrued  in  behalf  of  the  State  in  certain 
cases. 

We  are  of  opinion  that  the  costs  of  subpoenas  for 
the  defendant's  witnesses  are  the  defendant's  costs,  and 
not  costs  accrued  in  behalf  of  the  State,  and  were 
therefore   properly   stricken   out. 

The  fact  that  the  defendant  is  given  the  compul- 
sory process  of  subpoena  to  bring  his  witnesses,  does 
not  charge  the  State  with  the  costs  of  the  process. 
There  is  an  apparent  hardship  in  requiring  the  clerk 
to  perform  services  for  which  he  may,  in  the  event 
the  defendant  is  insolvent,  and  in  other  events,  receive 
no  compensation,  as  there  is  in  requiring  a  defendant 
who  is  found  not  guilty  to  defend  himself  at  his  own 
expense ;  but  so  the  law  is  written ;  and  there  are 
perhaps  other  equally  hard  cases  for  which  the  law 
makes  no    provision. 

It  is  true  the  act  of  1859-60.  (T.  &  S.  statutes, 
sec.  5581  a)  seems  to  give  the  court  the  power  to 
adjudge  the  defendant's  costs  against  the  State  or 
county  in  the  case  of  acquittal.  One  of  the  cases  in 
this  record  was  a  case  of  acquittal.  The  judgment 
was  that  the  "defendant  go  hence,  and  that  the  clerk 
certify  the  costs  herein  to  the  Comptroller  of  the  Treas- 
lury  for  payment."  This  might  be  construed  to  mean 
all  the  costs,  the  defendant's  as  well  as  the  State's 
costs,  as  the  usual  order  is  that  the  clerk  certify  the 
costs   accrued    in   behalf   of   the    State;    but   we   do   not 
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think  the  court  intended  to  give  judgment  against  the 
State  for  the  defendant's  costs^  but  simply  to  order 
the  costs  to  be  certified  for  payment  according  to  law, 
which  would  be  only  the  State's  costs.  The  claim 
for  subpoenas  issued  for  the  defendant  is,  however,  not 
in   this   case. 

The  next  question  is  this — the  fee  bill.  Code, 
sec.  4551,  among  other  fees,  allows  for  entering  judg- 
ment for  cost  only,  25  cents;  for  each  order  or  mo- 
tion and  order  thereon,  25  cents.  See  sub-sees.  27 
and  10.  One  of  the  cases  was  disposed  of  by  the 
following  entry :  '^  In  this  case,  on  motion,  and  for 
satisfactory  reasons  appearing  to  the  court,  it  is  or- 
dered that  the  above  warrant  be  dismissed  and  the 
said  defendant  discharged,  and  that  the  State  of  Ten- 
nessee pay  her  own  costs  in  this  behalf  accrued,  and 
that  the  clerk  of  this  court  make  out  and  certify  the 
same  to  the  Comptroller  of  the  Treasury  for  payment." 
Under  sub- sec.  27,  the  clerk  charged  for  judgment  for 
costs,  25  cents.  Under  sub-sec.  10,  for  motion  and 
order  to  dismiss,  25  cents.  And  also,  under  sub- sec. 
10,  "order  of  discharge,  25  cents;  order  to  certify, 
25  cents."  The  last  two  items  were  stricken  out; 
the   first   two   were   allowed. 

We  think  the  judge  was  correct.  It  is  true  the 
entry  embraces  a  motion,  an  order  to  dismiss,  and 
judgment  for  costs.  For  this  he  was  allowed  two 
fees.  But  it  also  contains  an  order  to  discharge  the 
prisoner  and  order  to  certify  the  bill  of  costs.  For 
this  the  clerk  charges  two  other  fees  of  25  cents  each, 
upon   the   idea   that    each   is   an   order   in    the   meaning 
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of  sub-sec.  10.  There  is  no  special  fee  allowed  for 
an  order  to  certify  the  costs,  but  the  claim  is  based 
on  sub-sec.  10  for  each  order.  The  most  that  can 
be  claimed,  is  that  it  is  a  motion  and  order  and 
judgment  for  costs,  giving  two  fees;  but  the  clerk 
oannot  charge  for  three  motions  or  three  orders,  be- 
cause three  things  are  directed  to  be  done  in  the 
order.  We  think  this  was  not  intended.  Similar 
fees  were  claimed  and  refused  in  other  cases,  to- wit: 
where  the  cause  abated,  where  it  was  placed  on  the 
retired  docket,  noL  pros.,  and  verdict  of  not  guilty, 
etc.;  all  of  which  we  think  were  properly  disallowed. 
The  judgment   will   be   affirmed. 


P.   M.   Neal  v.   W.   B.    Read  et  aL 

1.  Chanceby  Practice.     Multifariousness,    A  bill  against  Keveral  parties 

is  not  multifarious  where  all  their  respective  rights  and  equities  are 
80  connected  that  the  court  can  determine  and  adjust  them. 

2.  Chancery  Jurisdiction.     Mistake.    A  court  of  eciuity  has  the  juris- 

diction to  grant  relief  where  an  act  is  done,  or  a  contract  is  made,  un- 
der mistake  or  ignorance  of  a  material  fact.  Thus,  money  paid  under 
a  mistake  of  fact  is  recoverable  both  at  law  and  in  equity,  unless  it 
be  clear  that  a  party  making  the  payment  intended  to  waive  all  in- 
quiry into  the  fact.  It  is  not  enough  that  he  may  have  had  the 
means  of  learning  the  truth  if  he  had  chosen  to  make  inquiry.  The 
only  limitation  is  that  he  must  not  waive  all  inquiry. 

Case  cited :  Henry  v.  Keys,  5  Heis.,  488. 
8,  Saus   of   Land.    Bedetnption.    Paytnetit.    Mistake,    Where  a  creditor 
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paid  money  in  redemption  of  land  sold  under  an  execution  under  the 
belief  that  the  land  had  been  regularly  condemned,  but  which  in  fact 
was  not,  he  may  recover  the  redemption  money  so  paid,  and  he  is  not 
barred  of  a  recovery  by  the  rule  of  caveat  emptor. 

Cases  cited :  Townsend  v.  Townsend,  Peck's  R.,  1, 17 ;  Lipe  c.  Mitchell's 
Lessee,  2  Yer.,  399 ;  Reid  v.  House,  2  Hum.,  576. 


FROM    HAYWOOD. 


Appeal    from    the   Chancery   Court. 

No    record    found. 

Deaderick,  J.,  delivered    the  opinion   of  the   court. 

This  cause  comes  by  appeal  from  the  Chancery 
Court  of  Haywood,  from  the  decree  of  the  Canceller 
overruling  the  defiendants'  demurrers  to  the  complain- 
antV  bill. 

The  bill  was  filed  in  July,  1872,  and  states  that 
on  the  22d  of  April,  1867,  one  R.  C.  Scott  confessed 
two  judgments  in  favor  of  C.  R.  Taliaferro,  for  the 
aggregate  sum  of  1(818.12,  before  Z.  C.  Nolen,  an 
acting  justice  of  the  peace  of  said  county;  said  judg- 
ments were  stayed  by  one  B.  P.  Boyd ;  that  on  the 
17th  of  March,  1868,  the  successor  in  office  of  said 
Nolen  issued  executions  on  said  judgments,  which  were 
levied  by  a  constable  of  said  county  on  a  house  and 
lot  containing  eighteen  acres  of  land,  described  in  the 
levy,  and  lying  in  Brownsville  in  said  county;  defend- 
ants having  no  personalty  upon  which  to  levy  said  ex- 
•ecution. 

The   papers   in   the   two   cases   were    returned   to  the 
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May   term,    1868,   of  the   Circuit   Court   of   said   couuty 
for  judgment   of  ccDdemnatioo    of    the    laud    levied   on. 

The  cases  were  docketed,  and  the  papers  entered  on 
the  minmes  of  the  court,  judgments  pronounced,  but, 
by  the  mistake  or  omission  of  the  clerk,  no  judgment 
of  condemnation    was   entered   of  record. 

The    bill    charges   that    the    parties    believed    that   a 
judgment    of    condemnation    had    been    pronounced    and 
entered   upon    the    minutes   of  the   court,   and    so   repre- 
sented, and    that   a    venditioni  exponas  issued  on  the  29th 
of  June,    1868,    and    the    house   and    lot    were  duly    sold 
by    the    sheriff    on    the    29th    of    September,    1868,   and 
was   bid   off  by    C.    P.    Taliaferro,    the    plaintiff    in    said 
judgments,    at    the    price    of    $900,   and    within    twenty 
days    Taliaferro    advanced     his    bid     $680.26;     that    on 
the   31st   of  October,    1868,   James    L.    Winfield,   Sr.,   a 
judgment   creditor   of  Scott,   redeemed   said   property   by 
paying    Taliaferro    his    bid    and    advance    thereon,    and 
put    upon    the    property    $2,24*6.78,    the    amount   of    his 
judgment;     that   on    the    23d    of  January,  1869,  Jas.  L. 
Winfield    and    C.    P.    Taliaferro    redeemed    and     placed 
two  judgments   assigned    them    by  Wilie    Mann,  amount- 
ing  to    $1,592.09,    upon    the   property;     and    on    the    3d 
of  May,    1870,    W.    B.    Read    redeemed    by    paying    into 
the    hands    of    the    clerk    $5,192.21,    an<l    credited    his 
judgment    ot    $641.67;     and    on    the    1st   of    June    and 
22d    of  August,    1870,    the   complainant    alleges,    "being 
informed    by    said    Read,    and     believing    the    f:ict    to   be 
that   said    house  and    lot    had    been    regularly  condemned 
and    sold,    and    that    the    same    was    in    the    hands    of 
said    Read   subject    to    redemption,    redeemed    the    same 
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from  said  Read,  and  paid  him  in  so  doing  $5,947.28, 
amount  of  two  judgments  in  his  favor  against  said 
Scott." 

Complainant  charges  in  his  bill  that  the  fact  of 
the  sale  of  said  land  by  the  sheriff,  its  redemption  by 
the  sfveral  judgment  creditors  Scott,  the  acquiescence 
of^  said  Scott,  and  the  representations  of  said  parties 
that  the  land  had  been  condemned  and  was  subject  to 
redemption,  induced  him  to  redeem,  and  that  he  was 
ignorant  of  the  fact  that  no  judgment  of  condemnation 
had  been  rendered,  and  supposes  the  other  creditors 
and  Scott  also  were  ignorant  of  the  facts,  and  com- 
plainant was  not  informed  of  his  mistake  until  after 
Scott's  death,  which  took  place  in  September,  1871, 
when  he  employed  a  lawyer  to  write  him  a  deed  for 
the  land ;  that  Read  represented  to  him  when  he  re- 
deemed the  land  of  him  that  the  proceedings  were 
legal  and  regular,  and  he  so  believed  at  the  time  of 
redemption. 

The  administrator,  widow  and  heirs  of  Scott,  who 
purchased  and  redeemed  the  land,  were  made  defend- 
ants  to   the   bill. 

The  bill  prays  that  the  judgment  of  condemnation 
be  perfected  and  complainant's  title  to  the  house  and 
lot  be  established,  or  that  the  various  judgoients  afore- 
said, which  were  liens  upon  the  house  and  lot,  be 
declared  still  to  be  valid  and  subsisting  liens  thereon, 
and  that  the  property  be  sold  for  this  satisfaction  for 
his  benefit;  or  if  this  relief  cannot  be  granted,  then 
that  the  satisfaction  of  said  several  judgments  be  set 
aside,   and    the    parties    who    have    received    money    in 
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redemption  of  said  house  and  lot  be  required  to  re- 
store it  to  the  party  from  whom  it  was  received,  and 
especially  that  paid  Read  be  required  to  poy  back  to 
complainant  the  $5,947.28  with  interest  received  from 
him. 

As  before  stated,  defendants  Taliaferro,  Winfield  and 
Read  have  demurred,  and  have  assigned  thirty- two 
causes   of  demurrer. 

The   substantial    grounds   of  deniurrrer   are: 

1.  That   the   bill    is    multifarious. 

2.  That  complainant's  remedy,  if  any  he  had,  is  at 
law,  and  that  the  Chancery  Court  has  no  jurisdiction 
to  correct  a  mistake  resulting  from  complainant's  neg- 
ligence. 

3.  That  the  doctrine  of  caveat  emptor  applies,  and 
complainant    muj^t   therefore    abide    by    his   purchase. 

The  bill  alleges  that  Taliaferro  acquired  no  title 
under  his  purchase  at  the  sheriff's  sale,  because  there 
was  no  judgment,  and  for  this  reason  the  parties  suc- 
cessively redeeming  acquired  no  title.  This  involves 
an  investigation  into  the  claim  or  title  of  those  from 
whom  complainant  derived  his  claim^  and  they  were 
proper  parties  to  any  proceeding  in  which  it  was 
necessary  to  pass  upon  the  validity  ot  their  several 
claims.  They  were  successive  purchasers  of  the  land 
sold. 

Complainant's  title  depended  upon  theirs,  and  in 
one  suit  all  their  respective  equities  and  rights  can  be 
adjusted. 

A  court  of  equity  has  the  jurisdiction  to  grant  re- 
lief  where    an    act    is   done    or   a    contract    made,    under 
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a  mistake  or  igaorance  of  a  material  fact,  by  the 
parties  doing  the  act  or  making  the  contract.  1  Story 
Eq.,   sec.    140-1-2-3. 

"Money  paid  under  a  mistake  of  fact  is  recovera- 
ble both  at  law  and  in  equity,  unless  it  be  clear  that 
a  party  making  the  payment  intended  to  waive  all 
inquiry  into  the  facts.  It  is  not  enough  that  he  may 
have  had  the  means  of  learning  the  truth,  if  he  had 
chosen  to  make  inquiry,  the  only  limitation  is  that  he 
must  not  waive  all  inquiry.'^  Kerr  on  Fraud  and 
Mistake,  415;  Peck's  R.,  1,  17,  appendix;  2  Yer., 
399. 

In  the  case  in  2  Yer.,  the  court  say  that  courts 
of  equity  in  this  State  have  assumed  jurisdiction  to 
compgl  the  restitution  of  money  abtained  by  fraud  or 
mistake.  And  they  decreed  in  that  case  in  favor  of 
the  complainant  who  had  paid  his  money  for  land, 
sold  under  a  void  judgment  and  execution,  although 
it  is  said  that  caveat  emptor  is  the  undoubted  rule  in 
relation  to  titles  in  execution  sales  of  land.  See  al9o 
2  Hum.,  676,  in  which  the  court  fully  recognize  the 
rule  of  caveat  emptor  as  applying  to  purchasers  at 
sheriflF's  sale,  and  say,  that  "  purchaser  must  rit«k  the 
title."  It  is  added,  however,  "  where  a  plain  mistake, 
not  as  to  the  title,  but  as  to  the  property  levied  on 
sold,  was  made  by  the  sheriff,"  the  purchaser  was  en- 
titled to  relief,  and  that  a  court  of  chancery  is  the 
appropriate    forum    for   the    correction    of  such    errors. 

In  the  case  of  Henry  v.  KeySj  5  Sneed,  488,  a 
bill  was  filed  to  set  aside  satisfaction  of  a  judgment, 
the  plaintiif  having   bought   defendant's  land   at  sheriff's 
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sale,  and  the  tenant  in  possession  having  had  no  notice 
of  the  time  and  place  of  sale.  The  bill  was  demurred 
to,  and  the  demurrer  was  overruled,  this  court  holding 
that   a  court   of  equity  had  jurisdiction   to   grant   relief. 

The  case  of  Keeling  v.  HickersoUy  3  Head,  593,  is 
in  its  leading  features  very  similar  to  this  case,  and 
we  have  no  doubt  of  the  jurisdiction  of  the  Chancery 
C!ourt   in   this   case. 

There  is  no  question  as  to  the  title  of  the  judg- 
ment debtor  to  the  land  supposed  to  have  been  con- 
demned and  sold.  The  question  is  of  a  totally  dif- 
ferent character.  The  bill  does  not  seek  relief  because 
a  judgment  debtor's  title  to  the  land  sold  was  imper- 
fect or  defective,  but  because  there  was  in  fact  no 
judgment  and  no  legal  sale,  and  no  title  of  any  sort 
transferred   to   the   purchaser. 

We  think  the  Chancellor's  decree  overruling  the 
defendants'  demurrers  was  correct,  and  affirm  the  same 
with  costs,  and  remand  the  cause  for  further  pro- 
ceedings. 
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James   Bond  v,   W.   H.   Owen  et  ah. 

Intebcoubse  between  the  States.  (hngtructvM  of  act  of  Gongress  ofjufy 
13,  1861.  The  act  was  intended  to  interdict  intercourse  between  the 
States  in  rebellion  and  the  loyal  States,  and  not  between  the  States  of 
the  Confederacy,  which  were  held  to  constitute  a  government  de  facto, 
and  were  k)  recognized  by  the  several  departments  of  the  govern- 
ment of  the  United  States. 


FROM  HAYWOOD. 


No   record   can   be   found. 

TuRNEY,   J.,   delivered   the   opinion   of  the   court. 

The  court  charged  the  jury,  "  if  the  State  of  Ten- 
nessee, or  the  section  where  the  holder  lived,  was  in 
rebellion  according  to  the  terms  of  the  President's 
proclamation,  and  free  intercourse  cut  off,  then,  in 
that  event,  no  legal  transaction  could  be  had  between 
the   two   sections. 

The  bill  of  exchange  was  drawn  at  Brownsville, 
Tenn.,  on  the  26th  of  March,  1862,  on  Bradley,  Wil- 
son &  Co.,  of  New  Orleans,  payable  at  four  months, 
the   drawer,    payee,    and    endorser   living   at  Brownsville. 

The  charge  is  too  comprehensive  a  construction  of 
gee.  5,  of  the  act  of  Congress,  approved  July  13, 
1861.  The  language  of  which  necessary  to  be  con- 
gidered  here  is,  '*that  whenever  the  President  in  pur- 
guance  of  the  provisions  of  the  second  section  of  the 
act    entitled   an    act    to    provide    for    calling    forth    the 
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militia  to  execute  the  laws  of  the  Union,  suppress  in- 
surrection and  repel  invasion,  and  to  repeal  the  act 
now  in  force  for  that  purpose,  approved  February  28, 
1795,  shall  have  called  forth  the  militia  to  suppress 
combinations  against  the  laws  of  the  United  States, 
and  to  cause  the  laws  to  be  duly  executed,  and  the 
insurgents  shall  have  failed  to  have  dispersed  by  the 
time  directed  by  the  President,  and  when  said  insur- 
gents claim  to  act  under  the  authority  of  any  State 
or  States,  and  such  claim  is  not  disclaimed  or  repu- 
diated by  the  persons  exercising  the  functions  of  gov- 
ernment in  such  State  or  States,  or  in  the  part  or 
parts  thereof  in  which  said  combination  exists,  nor 
such  insurrection  suppressed  by  said  State  or  States, 
then,  and  in  such  case,  it  shall  be  lawful  for  the 
President,  by  proclamation,  to  declare  that  the  inhab- 
itants of  such  State  or  any  section  or  part  thereof, 
where  such  insurrection  exists,  are  in  a  state  of  in- 
surrection against  the  United  States,  and  thereupon  all 
commercial  intercourse  by  and  between  the  same  and 
the  citizens  thereof  and  the  citizens  of  the  rest  of  the 
United  States  shall  cease  and  be  unlawful  so  long  as 
such   condition    of  hostility   shall    continue,"   etc. 

The  only  power  conferred  upon  the  President  by 
this  statute  is  to  declare  a  State  or  States,  or  section 
in  insurrection  or  rebellion,  and  when  he  shall  have 
done  that  much  his  authority  under  the  act  ceases. 
The  act  itself,  without  regard  to  the  discretion,  will 
or  authority  of  the  President,  declares  the  penalty, 
merely  qualifying  the  denunciation  by  granting  to  the 
President  a   restricted   discretion   to   license   certain   acts 
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under  rules  and  regulations  prescribed  by  the  Secretary 
of  the  Treasury.  It  nowhere  confers  upon  the  Pres- 
ident (were  the  authority  in  Congress  to  do  so  con- 
ceded) the  unlimited  power  of  declaring  when  the  war 
ceased^  or^  to  employ  the  language  of  the  act  itself, 
"such    condition    of  hostility"   ceased. 

The  act  was  intended,  as  it  plainly  enacts,  to  in- 
terdict intercourse  between  the  States  in  rebellion  and 
the  loyal  States,  and  not  between  the  States  of  the 
Confederacy,  which  was,  as  has  been  repeatedly  held, 
a  government  de  facto  at  least,  and  so  repeatedly  re- 
cognized to  be  from  the  beginning  to  the  close  of  the 
war  by  all  the  governmental  departments  of  the  United 
States,  whose  arm  of  power  was  too  short  for  a  little 
more  than  four  years  to  enforce  her  laws  within  the 
Confederacy,  or  to  relieve  or  protect  citizens  loyal  to 
the  United  States,  but  residing  within  the  Confederate 
lines,  and  who  had  no  alternative  but  to  submit  to 
the  powers   that  were  and  yield  obedience   to  their  laws. 

It  is  absurd  to  say  that  persons  living  within  the 
Confederate  lines  could  be  by  an  act  of  Congress  of 
the  United  States  and  the  proclamation  of  the  Presi- 
dent prohibited  from  all  commercial  intercourse  with 
each  other,  and  among  themselves;  that  such  was  not 
the  intention  of  this  act  is  made  manifest  by  the  use 
of  the  term  in  the  prohibitory  clause,  "and  the  citi- 
zens of  the  rest  of  the  United  States,"  as  well  as  by 
an  utter  inability  to  enforce  a  more  stringent  inhib- 
itory  law. 

The  act  could  apply  only  to  the  times  of  hostility. 
When   the   war    ended   and    the   armies   of    the   Confed- 
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erate  States  had  surrendered  themselves  and  their  arms^ 
and  had  been  imprisoned  or  paroled,  a  "condition  of 
hostility  ^^  did  and  could  no  longer  exist.  The  reason 
for  the  law  ceased,  and  as  a  consequence  the  law 
itself  ceased. 

It  was  a  war  measure,  having  for  its  purpose  the 
suppression  of  the  rebellion.  When  the  rebellion  or 
the  "condition  of  hostility"  ceased  the  statute  as  to 
it   expired   by   force   of  its   terms. 

Reverse   the  judgment. 


Thos.    H.   Allen  v.  T.   A.   Nelson. 

Supersedeas.  Inierloculory  decree.  The  Supreme  Court  has  no  authority 
to  fiupersede  an  interlocutory  decree  made  by  a  Chancellor  for  the 
disfiolution  of  an  injunction.  Nor  has  that  court  any  more  jurisdic- 
tion or  authority  to  aupernede  a  judgment  entered  as  the  legal  conse- 
quence of  the  dissolution  of  an  injunction.  To  supersede  such  a  judg- 
ment would  be,  in  legal  effect,  to  restore  the  injunction. 

Code  cited :  Sec.  4447-8. 

No    record    found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

1.  That   this   court  has   not  jurisdiction    to   supersede 
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an  interlocutory  decree,  made  by  a  Chancellor,  for  the 
dissolution  of  an  injunction,  is  not  now  an  open 
question. 

2.  It  is  only  sucb  interlocutory  decrees  as  make 
positive  and  affirmative  orders  to  be  executed  and  car- 
ried out  by  virtue  of  such  decree,  that  this  court  can 
supercede. 

3.  When  an  injunction  is  dissolved  by  a  Chancellor, 
if  it  be  simply  of  a  judgment  for  money,  then  an 
interlocutory  decree  follows  as  a  necessary  legal  con- 
sequence against  the  complainant  and  his  sureties. 
Code,   sec.   4447. 

4.  When  an  injunction  of  a  Judgment  at  law  is 
dissolved,  the  giving  of  a  refunding  bond  by  the 
complainant,  before  he  can  have  judgment  on  the  in- 
junction bond,  is  a  legal  pre-re(|uisite.      Code,  sec.  4448. 

5.  In  both  these  cases  the  judgment  against  the 
complainant  and  his  siireties  on  the  injunction  bond 
follows  as  a  legal  consequence  of  the  dissolution  of  the 
injunction,  and  is  not  the  result  of  any  positive  or 
affirmative  order  of  the  Chancellor.  By  operation  of 
law  the  judgment  becomes  part  of  the  interlocutory 
decree   dissolving   the   injunction. 

6.  It  follows  that  this  court  has  no  more  jurisdic- 
tion to  supersede  a  judgment  entered  as  the  legal  con- 
sequence  of    the   dissolution    of    an    injunction,   than    to 

ipersede  the  interlocutory  decree  dissolving  the  injunc- 
an.  To  supersede  such  a  judgment  would  be  in 
gal    effect   to   restore   the   injunction. 

Upon    these   grounds  the   temporary  stay    of  prooeed- 
gs   in   this   case   will   be   terminated,   and    the   applica- 
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tioD    for   supersedeas    disallowed,   and    the    petition    dis- 
missed. 

Sneed,   J.,   delivered    the   following: 

While  concurring  in  the  conclusion  of  the  court  as 
to  this  case,  I  think  the  reasoning  of  the  opinion 
construing  the  decision  upon  this  subject  goes  somewhat 
beyond  the  meaning  and  intent  of  the  statute.  Cases 
of  great  oppression  might  occur  in  which  this  statutory 
relief  would  be  precluded  by  some  of  the  general  doc- 
trine  of  the   opinion. 


A.  Sumner  v.  Southern  Railroad  Association. 

Common  Carrier.  Connecting  lines.  A  common  carrier,  who  receives 
freight  for  transportation  over  his  own  route  and  the  lines  of  other 
carrier.,,  cannot  bind  such  other  carriers  as  to  the  rate  to  be  charged 
for  transportation,  unless  there  is  an  agreement  to  that  effect  between 
them.  And  such  othc^  carriers  will  not  lie  held  to  have  impliedly 
assented  to  the  rates  charged  by  the  first  carrier,  if,  in  receiving 
freight  to  be  shipped  over  their  routes  under  a  bill  of  lading  issue<l 
by  the  first  carrier,  they  discover  that  the  articles  shipped  are  of  a 
different  character  than  those  named  in  the  bill  of  lading,  and  upon 
which  the  rates  are  higher.  In  such  cawe  they  can  transport  the 
goods  to  their  destination  and  charge  and  collect  the  increased  rate. 


FROM    HARDEMAN. 


Appeal    from    the    Circuit    Court.       Thos.   J.    Flip- 
pin,   Judge. 
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Hill   &   Harden   for  complaiDant. 

Vertrees   for   defendant. 

Freeman,   J.,   delivered    the   opinion    of  the   court. 

PlaihtiflF  shipped  from  St.  Louis,  by  various  steam- 
boats, four  lots  of  sewing  machines,  boxed  up,  put 
down  in  bill  of  lading,  however,  as  hardware.  The 
bill  of  lading  specified  that  the  shipment  was  to  be 
sent  to  the  wharf-boat  at  Memphis,  **from  thence  by 
the  Memphis  and  Charleston  Railroad  Company, ,  or 
connecting  roads,  subject  to  the  conditions  of  their  seth 
eral  charters  and  freight  regulations ,  and  then  be  de- 
livered at  the  company's  depct  at  Bolivar,  Tennessee, 
to  A.  Jordan,  on  presentation  of  this  receipt,  he  or 
they  paying  the  freight  for  the  same  at  the  rate  of 
eighty- six    cents    per   hundred    pounds.'' 

When  the  boxes  arrived  at  Bolivar  by  the  cars  of 
the  Southern  Railroad  Association,  having  been  received 
from  the  Memphis  and  Charleston  Railroad  at  Grand 
Junction,  the  agent  of  the  defendant  had  bill  of  lading 
of  the  Memphis  and  Charleston  Railroad  for  the  freight 
as  sewing  machines,  which,  under  the  freight  regula- 
tions of  both  railroads,  were  chargeable  at  higher  rates 
than  hardware,  and  were  so  charged  in  the  bill  of 
lading.  The  charge,  however,  was  only  the  regular 
charge  established  by  regulation  for  carrying  such 
freight.  The  agent  of  defendant  at  Bolivar  paid  the 
charges  on  the  bill  of  lading,  which  consisted  of  what 
was  due  the  Memphis  and  Charleston  company,  and 
also    what    was    paid    the    steamboat    company    by   the 
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Memphis  and  Charleston  company  on  receipt  of  the 
boxes  by  that  company,  retaining  also  the  charge  of 
his   own   company. 

Jordan,  the  agent  of  Sumner,  paid  the  sum  thus 
charged,  under  protest,  insisting  that  the  railroads 
could  only  charge  the  rate  specified  by  the  steamboat 
company,  and  then  brings  their  suit  to  recover  the 
excess,   amounting   to   about   $^. 

It  is  further  shown  that  there  was  no  privity  or 
connection  between  the  steamboat  line  and  the  railroad 
companies,  nor  any  authority  or  agency  on  the  part 
the  steamboat  company  or  line  to  make  any  contract 
for  carrying   freight   for  the   companies. 

It  further  very  clearly  appears  that  Sumner  was 
perpetrating  a  fraud  on  the  companies,  and  probably 
on  the  steamboats,  by  boxing  the  goods  so  as  to  con- 
ceal their  character,  and  shipping  them  as  hardware, 
at  a  lower  rate  of  charges  than  if  the  shipment  had 
been    made   as   sewing   machines. 

On  these  facts,  is  the  plaintiff  entitled  to  his  re- 
covery  against   defendants,   is   the   question. 

The  bill  of  lading  is  but  the  contract  of  the  steam- 
boat company,  and  can  only  bind  it,  under  the  facts 
of  this  case,  but  can  have  no  effect  to  bind  the  rail- 
roads, unless  they  had  assented  to  its  terms  expressly 
or  impliedly,  by  receiving  the  freight  and  shipping  it 
at  the  same  rates.  By  the  contract  with  the  steam- 
boats, as  contained  in  the  bill  of  lading,  they  became 
the  agents  of  Sumner  to  deliver  the  goods  at  the 
wharf- boat,  and  theirce  to  the  railroad  company  in  the 
usual    way.       But,   on   a    fair    construction   of   the    Ian- 
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gaage  of  the  contract,  the  compaDies  had  the  right  to 
charge  their  regular  established  freight  on  the  ship- 
ment, for  it  is  expressly  stipulated  that  the  railroads 
are  to  carry  it  "subject  to  their  several  charters  and 
freight  regulations/^  No  doubt  the  steamboat  agent, 
who  made  the  contract,  supposed  the  freight  would 
be  86  cents  per  hundred  pounds  on  the  shipment  as 
hardware;  but  when  the  true  character  of  the  article 
was  accidentally  discovered  by  the  agent  of  the  M.  & 
C.  Railroad  at  Memphis,  he  clearly  had  the  right 
when  he  received  the  boxes  to  bill  them  truly,  and 
charge  the  freight  authorized  by  "the  freight  regula- 
tions" of  his  company,  and  the  Southern  Railroad 
Association,  receiving  the  boxes  as  sewing  machines, 
and  transporting  them  as  such,  had  also  the  right  to 
oharge  for  them  in  their  true  character,  and,  accord- 
ing to  usage  in  such  cases,  pay  the  charges  of  the 
other  company  at  their  regular  tariflf  for  such  articles. 
In  a  word,  the  error  in  the  plaintiff's  argument  in 
the  case,  is  in  treating  the  contract  of  the  steamboat 
<;ompany  to  charge  86  cents  per  100  pounds  as  bind- 
ing on  the  railroad  companies,  or  in  any  way  affect- 
ing their  rights.  In  this  view  the  plaintiff  has  only 
paid  the  steamboat  what  he  contracted  to  pay,  to- wit, 
86  cents,  and  has  had  his  goods  transported  by  the 
railroad  companies  in  accordance  with  their  freight 
regulations — their  regular  tariff — and  cannot  complain, 
especially  in  view  of  the  fraudulent  effort  to  evade, 
by  shipping  sewing  machines  as  hardware.  That  his 
fraudulent  purpose  has  failed  of  success,  can  certainly 
not    furnish   a   very    substantial   cause   of    action    against 
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the  defendant^  nor   one  that   appeals   to   a  court  of  jus- 
tice   with    any    plausibility    for   its   aid. 

We  have  been  referred  by  plaintiflF^s  counsel  to 
two  cases  from  Massachusetts,  which  are  supposed  to 
hold  a  different  view  from  what  we  have  presented. 
We  have  examined  them,  but  do  not  find  them  ap- 
plicable to  the  question.  The  syllabus  of  the  case 
of  Robinson  v.  Baker,  5  Cushing^s  R.,  137,  is  as  fol- 
lows: "A  common  carrier  who  accepts  goods  for 
transportation  from  one  not  entitled  to  control  them, 
has  no  lien  upon  the  goods  for  his  freight  as  against 
the  owner;  and  it  will  make  no  difference  that  the 
carrier   acted    in    good    faith    and    was   not    in    fault." 

This  is  quite  a  different  case  from  the  one  before 
us,  the  steamboat  line  in  this  case  having  undertaken 
as  agent  of  Sumner  to  ship  by  these  roads,  and  there- 
fore having  the  right  to  control  the  goods  and  deliver 
them  to  the  company  for  transportation.  While  the 
case  cited  may  be  correctly  decided  on  its  facts,  it  is 
no  authority  against  the  view  we  have  taken  of  the 
case  before  us.  We  doubt,  however,  its  correctness 
in  the  entire  proposition  cited,  as  the  carrier,  it  would 
seem  at  least,  would  be  entitled  to  pay  for  the  trans- 
portation on  his  own  road  what  it  was  reasonably 
worth  when  the  consignee  took  the  benefit  of  his 
labor  by  receiving  the  goods  from  him  at  their  point 
of  destination. 

The   other   cape   need    not   be   noticed. 

The  case  of  Schneider  v.  Evans,  3  Am.  R.,  56,  in 
its  conclusions,  sustains  the  view  we  have  taken,  and 
we   think    is   sounder   in    its   reasoning   on   this   question 
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than  the  case  above  referred  to,  though  some  of  the 
reasoning  of  the  judge  in  the  last  case  we  do  not 
approve. 

On    the   whole,    we    are    patisfied    the    judgment    for 
the   defendant  below   was   correct,   and   affirm    it. 


Geo.   W.   Moore  v.   Nancy   Fitzpatrick. 

L  Bailmbint.  Detnand.  In  an  ordinary  case  of  bailment  or  deposit  of 
money  or  goods  to  be  kept  for  the  depositor,  and  delivered  whea 
called  for,  no  action  will  lie  for  the  conversion  of  the  deposit,  until 
there  has  been  a  demand  and  refusal. 

2.  Debt.    Demand.    Where  a  debt  is  created,  payable  on  demand,  no  de- 

mand is  m'oessary :  the  demand  made  by  the  suit  is  sufficient. 

Case  cited :  Bryant  v.  Puokett,  3  Hay.,  252. 
Code  cited:  Sec.  1947. 

3.  Writing.     ConMruHiwi.    The  following  paper  writing  construed  to  be 

a  simple  acknowledgment,  on  the  part  of  the  maker,  of  a  debt  due  oh 
demand,  to-wit:  *'SIOO.  Brownsville,  Ten n.,  March  1,  1870.  Re- 
ceived of  Nancy  Fitzpatrick,  colored,  at  the  hands  of  Wm.  Scott,  one 
hundred  dollars,  on  deposit,  for  the  use  of  which  I  am  not  to  pay  any 
interest.    Signed,  G.  W.  Moore." 


FROM     LAUDERDALE. 


Appeal    from    the   Circuit    Court.       Thos.   J.    Flip- 
pin,   Judge. 

Lynn   &  Oldham   for  complainant. 
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Conner  &  Richardson   for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

Nancy  Fitzpatrick  brought  this  action  against  Geo. 
W.  Moore,  the  evidence  of  her  claim  being  the  fol- 
lowing  paper: 

"$100.  Brownsville,  Tenn.,  March  1,  1870. 

Received  of  Nancy  Fitzpatrick,  colored,  at  the  hands  of 
William  Scott,  one  hundred  dollars,  on  deposit,  for  the  use 
of  which  I  am  not  to  pay  any  interest. 

(Signed)  G.  W.  Moore." 

It  appears  that  Scott  obtained  possession  of  the 
paper  in  some  unauthorized  manner,  and  plaued  it  in 
the  hands  of  an  agent  of  his,  to  whom  Moore  paid 
the  money.  Failing  to  obtain  the  money  from  Scott 
(being  informed  that  he  had  received  it),  the  plaintiff 
brought   this   suit   against   Moore    and    recovered. 

There  was  no  proof  of  a  demand  upon  the  defend- 
ant before  the  action  was  brought.  The  Circuit  Judge 
held  that  this  was  not  necessary ;  and  this  is  the  only 
question    made    for   a    reversal. 

It  is  no  doubt  true  that  in  an  ordinary  case  of 
bailment,  or  deposit  of  money  or  goods  to  be  kept 
for  the  depositor,  and  delivered  when  called  for,  that 
no  action  will  lie  for  the  conversion  of  the  deposit 
uutil    there    has    been    a    demand    and    refit^al. 

On  the  other  hand,  where  a  debt  is  created  by 
the  transaction,  payable  on  demand,  no  demand  is 
necessary,  the  demand  made  by  the  suit  being  suffi- 
cient. Such  is  the  provision  of  our  Code,  sec.  1947; 
and  so  it  was  held   in  Bryant  v.   Puckett,  3  Hay.,  252. 
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We  must,  therefore,  construe  the  writing  in  the 
present  ease,  and  determine  to  which  class  the  trans- 
action   belongs. 

Neither  the  form  of  the  writing  nor  the  particular 
words  used  are  conclusive  in  determining  its  meaning. 
It  is  called  a  receipt,  and  says  the  money  was  re- 
ceived on  deposit;  and  there  is  not  in  terms  any 
promise  to  pay  or  return  the  money  to  the  plaintiff. 
Yet  it  is  apparent  that  the  defendant  was  not  to  keep 
and  return  to  the  plaintiff  the  same  identical  money, 
but  was  to  use  the  money  if  he  desired  to  do  so, 
and  be  responsible  to  the  plaintiff  for  an  equal  amount, 
without  interest,  when  called  for — as  the  writing  shows 
that  the  defendant  was  not  to  pay  interest  for  the 
use  of  the  money.  In  other  words,  this  writing  is, 
in  substance,  a  simple  acknowledgment  upon  the  part 
of  the  defendant  that  he  was  indebted  to  the  plaintiff 
in    the   sum   of  one    hundred    dollars,    on    demand. 

Although  there  is  an  apparent  hardship  in  making 
the  defendant  liable  for  costs,  without  any  notice  that 
a  return  of  the  loan  is  desired,  still  this  is  the  letter 
of  the   statute. 

Let   the  judgment   be   aflSrmed. 
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R.  H.  Burks  v.  Laura  G.  Burks. 

1.  Equity.     TrusU,     B  held  money  in  trust  for  his  mother  to  be  invefited 

in  a  home  for  her  use  during  her  life,  and  after  her  death  to  go  to  her 
children.  B  owned  a  farm  of  272  acres,  which  he  had  not  fully  psid 
for,  the  title  of  which  was  in  him.  By  agreement  with  his  mother, 
the  money  was  used  in  paying  off  the  debt  on  this  farm,  and  he,  in 
consideration  thereof,  agreed  to  set  apart  100  acrep  of  the  tract  as  a 
home  for  her,  which  was  done.  She  moved  on  the  land  ho  set  apart, 
and  lived  on  it  a  number  of  years  with  her  family. 
Held,  that  after  her  death  her  heirs  could  assert  a  resulting  trust  to  her 
and  them  in  the  100  acres  of  land  set  apart  as  a  home. 

Case  cited :  Turner  v.  Pettigrew,  6  Hum.,  439. 

2.  Partition.     Infants.    Practice.    In  partition  cases  it  is  not  improper  to 

make  infants  parties  complainants. 

Cases  cited :  Davidson  i'.  Bowden,  5  Sneed,  129 ;  Winchester  v.  Winches- 
ter, 1  Head,  460. 
Code  cited :  Sec.  3270. 

3.  Costs.     The  victorious  parties  to  the  cause  filed  as  evidence  a  record 

which  had  no  relation  to  the  issues  involved. 
Hdd^  that  they  should  be  taxed  with  the  costs  of  the  record  so  intro- 
duced. 


FROM  LAUDERDALE. 

Appeal  from  the  Chancery  Court.      Henry  J.  Liv- 
ingston,  Chancellor. 

Raines  &  Black  and  Marley  &  Steele  for  com- 
plainants. 

Wilkinson  &  Wilkinson  for  defendants. 

Freeman,   J.,   delivered   the   opinion   of  the   court. 

This   bill    is   filed    to    set    up   and    have    declared    a 
23— VOL.  7. 


354  JACKSON: 


Burks  17.  Barks. 


resulting  trust  in  a  tract  of  land  of  one  hundred  acres 
in  Lauderdale  county.  The  proof,  with  more  than 
ordinary  distinctness,  shows  about  the  following  state 
of  facts : 

In  January,  1850,  Mrs.  Elizabeth  Burks  and  her 
son,  Richard  Burks,  were  on  a  visit  to  her  father, 
John  Shelton,  who  lived  in  Virginia.  That  the  father 
and  one  of  her  brothers  agreed,  each  to  furnish  $150 
to  purchase  Mrs.  Burks  a  home  in  West  Tennessee. 
That  they  gave  the  $300  to  Richard  to  bring  to  Ten- 
nessee and  deliver  to  Seaton  B.  Burks,  an  elder  son 
of  Mrs.  Burks,  and  request  or  direct  him  lo  purchase 
a  liome  for  his  mother.  It  appears  clearly  that  the 
money  was  delivered  to  him,  and  he  undertook  the 
trust  of  investing  it  in  the  land  for  a  home,  and 
was  to  take  the  title  to  Mrs.  Burks  for  her  life,  and 
after  her  death  to  her  children,  or  the  issue  of  such 
as  might  be  dead,  at  the  death  of  the  mother.  It 
also  appears  that  Seaton  had  purchased,  about  this 
time,  a  tract  of  land  of  272  acres,  but  which  had 
not  been  paid  for.  That,  upon  his  mother  agreeing 
to  the  arrangement,  it  was  understood  that  100  acres 
of  tiie  land,  in  a  very  well-deSned  portion  of  the 
tract,  was  to  be  appropriated  for  the  purpose  of  the 
home  which  he  had  undertaken  to  buy  for  Mrs.  Burks; 
and,  in  accordance  with  this  arrangement,  the  family 
moved  on  the  land,  and  a  division  line  was  agreed 
on  between  the  parties.  The  family  remained  on  this 
laud,  claiming  it  as  the  land  of  Mrs.  Burks,  until 
the  death  of  the  husband,  the  son,  and  afterwards 
Seaton   B.,   the   son    who   had   undertaken   to   invest  the 
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money.  It  also  clearly  appears,  from  repeated  admis- 
sions of  Seaton  B.^  that  he  had  paid  this  $300  on 
his  purchase  of  the  land,  thus  paying  for  100  acres 
at  $3  per  acre,  the  purchase  price.  That  the  money 
was  paid  for  the  land,  is  not  only  shown  by  proof 
of  the  statements  repeatedly  made  by  Seaton  B.,  but 
is  abundantly  corroborated  by  all  the  other  circum- 
stances shown  in  the  record,  as  well  as  by  the  fact 
that  his  mother  and  family  were  put  in  possession  o* 
the  land  in  the  fall  after  the  receipt  of  the  money 
in  January,  1850,  and  continued  to  occupy  it  up  to 
his  death,  he  all  the  time  recognizing  it  as  her  laud, 
and  paid  for  with  her  money.  He  died,  however, 
without  ever  having  conveyed  to  her  the  legal  title, 
having  taken  the  title  originally  of  the  entire  tract  to 
himself,  no  doubt,  as  shown,  with  the  purpose  of  con* 
veying  the  share  of  the  mother  to  her,  as  he  had 
undertaken    to   do,    when   he   received   the    money. 

Assuming  the  above  state  of  facts,  is  the  trust 
made  out,  under  well-settled  rules  of  law,  so  as  to  be 
enforced   in    a   court   of  equity? 

This  branch  of  equitable  rights  is  ranged  under 
three  distinct  classes  by  Mr.  Perry  in  his  work  on 
Trusts,  sees.  25-6-7,  frequently  treated  in  our  casep, 
as  well  as  by  elementary  writers,  as  interchangeable. 
The  first  is  "implied  trusts — which  are  trusts  that 
the  courts  imply  from  the  words  of  an  instrument, 
where  no  express  trust  is  declared,  but  such  words 
are  used  that  the  court  infers  or  implies  that  it  was 
the  purpose  or  intention  of  the  parties  to  create  a 
trust.'^       As  an   illustration   of  this   class,   he  gives  the 
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case  of  a  will  where  there  is  an  absolute  gift,  with 
words  expressing  "a  desire,  request,"  &c.,  that  the 
legatee  will  dispose  of  the  property  in  a  certain  desig- 
nated way,  as,  that  he  shall  appropriate  so  much  from 
the  fund  to  certain  relations.  Such  words  are  held 
to  raise  an  implied  trust  in  favor  of  the  designated 
parties,  who  can  enforce  the  same  in  a  court  of 
equity. 

The  second  class  he  designates  as  '^resulting  trusts, 
that  the  courts  presume  to  arise  out  of  the  transac- 
tions of  parties,  as,  if  one  man  pays  the  purchase 
money  for  an  estate  and  the  deed  is  taken  in  the 
name  of  another,  courts  presume  in  such  a  case  that 
a  trust  is  intended  for  the  person  who  pays  the 
money. 

A  constructive  trust  is  one  that  arises  when  a 
person,  clothed  with  a  fiduciary  character,  by  fraud 
or  otherwise  gains  some  advantage  to  himself.  Courts 
construe  this  to  be  an  advantage  for  the  cestui  grie 
trust,   or   a   constructive   trust. 

We  may  remark,  that  the  last  two  descriptions  of 
trust  might,  with  propriety,  be  placed  under  the  same 
definition  or  title,  as  in  both  cases  tho  trust  is  raised, 
or  results,  by  construction  of  law,  out  of  the  facts 
shown,  and  not  from  anything  expressed  in  terms  by 
the   parties. 

This  case,  on  the  facts  stated,  has  the  elements  of 
each  of  the  last  two  descriptions  of  trust.  In  the 
first  place,  it  may  fairly  be  said  that  the  money  of 
one  party  has  paid  for  the  estate  and  the  title  has 
been   taken    to    another.       In    the    other    aspect   of   it. 
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Seaton  B.  Barks  was  a  trustee  for  the  investment  of 
the  money  in  a  home  for  his  mother^  has  invested 
the  fiind  in  this  land^  but  by  negligence  and  want  of 
proper  attention  to  his  duty,  he  has  obtained  the  legal 
title  and  failed  to  convey  it^  as  he  ought  to  have 
done,  in  pursuance  of  the  trust  with  which  he  stood 
charged. 

And,  in  the  language  of  the  court  in  6  Hum., 
439,  ^Mnasmuch  as  it  is  the  appropriation  of  the  money 
in  cases  like  this  that  raises  the  equity,  it  can  make 
no  difference  whether  these  appropriations  be  made  at 
the  time  of  the  contract  of  purchase  or  afterwards,^' 
the  effect  is  the  same.  It  is  true  it  is  not  shown, 
nor  could  it  be,  that  this  money  was  specifically  ap- 
propriated to  pay  for  this  precise  100  acres  of  land 
now  claimed,  it  having  been  paid  on  the  whole  pur- 
chase. Yet,  as  this  was  the  part  intended  by  the 
parties  to  be  appropriated  to  the  trust,  and  was  so 
designated  and  understood  between  them,  and  acted  on 
for  a  great  number  of  years,  we  declare  the  trust  in 
the  100  acres  claimed-  in  the  bill,  and  in  this  affirm 
the   decree   of  the   Chancellor. 

The  bill,  however,  presents  another  question,  as  to 
which  the  Chancellor  refused  the  relief  prayed.  It 
stated  facts  showing  clearly  that  the  land  could  not 
be  divided  among  the  numerous  owners  or  claimants, 
and  that,  in  the  event  their  title  was  set  up,  it  would 
be  manifestly  to  the  interest  of  the  parties  to  sell  the 
land    for   partition   and   divide   the  proceeds. 

It  is  true,  that  in  the  case  of  Davidson  v.  Botoden, 
5  Sneed,  129,  and  of  Winchester  v.   Winchester,  1   Head» 
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460,  the  rule  was  laid  down  under  the  act  of  1827, 
cb.  54,  that  it  was  error  to  make  infants  petitioners 
in  such  cases.  This  was  mainly  based  on  the  lan- 
guage of  the  act,  which  provided  that  the  party  might 
"file  his  bill  in  the  Circuit  or  Chancery  Court  of  the 
county  or  district,"  &Ci,  and  that  "suits  under  the 
act"  should  be  conducted  as  other  suits  in  equity. 
But  the  language  of  the  Code  is  different  from  the 
act  of  1827,  and  provides  (sec.  3270)  that  the  pro- 
ceeding shall  be  "by  bill  or  partition,"  and  "shall 
set  forth,  as  far  as  known,  the  names  of  the  owners, 
their  residence,  which  of  them  are  infants  or  married 
women."  We  think  this  language  was  intended  to 
meet  the  two  cases  cited.  At  any  rate,  it  clearly 
provides  that  the  proceeding  may  be  either  by  bill 
or  by  petition,  thus  using  the  terms  in  contradistinc- 
tion the  one  to  the  other — a  bill  importing  a  suit 
inter  partes,  between  complainants  and  defendants;  a 
petition  importing  an  ex  parte  proceeding.  It  cannot 
be  assumed  that  it  was  intended  that  the  position  of 
the  parties,  as  complainants  or  defendants,  should  de- 
pend on  the  question  of  whether  they  proceeded  by 
the  one  or  the  other  form  of  proceeding.  In  addi- 
tion to  this,  there  might  be  a  case  where  it  would 
be  proper  to  divide  land,  on  the  application  of  in- 
fants themselves  by  their  guardian  or  next  friend,  and 
to  make  a  sale  for  this  purpose.  For  these  and 
other  reasons  that  might  be  suggested,  we  do  not 
think  a  case  like  this  should  be  dismissed  because  a 
portion  of  the  complainants  were  minors  and  not  de- 
fendants.      While    we    think,   in    all    ordinary   cases,  it 
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is  a  proper  practice  to  make  the  infants  defendants^ 
we  do  not  think  the  failure  to  adopt  this  practice 
should  defeat  a  proper  application^  nor  the  rule  held 
to  be  imperative.  This  case  well  illustrates  the  ne- 
cessity of  some  flexibility  in  the  rule.  The  parties, 
minors,  were  compelled  to  bring  the  suit  as  complain- 
ants to  assert  their  title  to  the  land.  They  have 
asked  the  court,  on  sufficient  grounds,  to  sell  the 
land,  in  order  to  effectuate  the  possession  and  enjoy- 
ment of  their  rights  thus  sought  to  be  recovrered. 
The  land  is  declared  to  be  theirs,  as  tenants  in  com- 
mon. Why  should  they  be  compelled  now  to  resort 
to  another  proceeding,  equally  as  expensive  perhaps, 
in  order  to  have  their  rights  declared  and  apportioned 
in  severalty.  We  can  see  no  good  reason  why  this 
may  not  be  done.  The  court  would,  in  all  such 
cases,  be  bound  to  see  that  the  necessity  for  the  sale 
is  manifestly  to  the  interest  of  the  parties,  rather  than 
to  partition  or  divide,  was  as  clearly  made  out,  as  in 
case  the  infants  were  defendants.  With  this  duty  per- 
formed, there  can  be  no  solid  objection  to  the  pro- 
ceeding bf'cause  one  or  more  of  the  parties  complain- 
ant  happens   to   be   a   minor. 

The  case  will  be  affirmed  as  to  the  first  point,  and 
reversed  as  to  the  second;  and,  inasmuch  as  proof 
will  have  to  be  taken,  on  reference  to  the  clerk,  to 
show  the  necessity  of  the  sale,  we  remand  the  case 
for  this  purpose.  When  it  appears  that  such  sale  is 
necessary  under  the  statute  in  order  to  partition,  it 
can    be   ordered    by   the   court. 

A   question   is    made   as    to   the   costs.       The   parties 
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complainant  have  introduced  and  referred  to  in  their 
bill  a  proceeding  showing  the  appointment  of  Seaton 
Burks  trustee  for  his  mother  as  to  certain  property 
devised  to  her  by  her  father,  made  in  the  Chancery 
Court  of  Lauderdale  county.  We  cannot  see  that 
this  proceeding  had  any  relation  whatever  to  the  case 
made  by  the  bill.  So  much  costs  as  resulted  from 
the  introduction  of  these  proceedings  must  be  taxed 
to  the  complainants.  Except  this,  the  costs  below 
will  go  as  determined  by  the  Chancellor.  The  costs 
of  this   court   will   be    paid    by   defendants. 


Cocke  t\  Garrett. 

1.  Married  Woman.     Contracts.    Sejmi'nie  eMate.    Proi)erty  in  the  hands 

of  a  trustee  for  the  sole  and  separate  use  of  n/eme  covtri^  and  Bubject 
to  her  absolute  disposition,  will  be  held  liable  in  a  court  of  equity 
for  any  debt  she  may  contract,  with  an  understanding,  express  or  im- 
plied, that  they  are  to  l)e  paid  out  of  such  property.  But  the 
separate  estate  is  not  liable  generally  for  her  personal  engagements, 
but  only  where  the  debt  is  charged  specifically  upon  the  separate 
estate,  with  the  concurrence  of  the  trustee,  if  their  be  one.  She  can- 
not charge  or  dispose  of  it  in  any  way  except  in  the  particular  mode 
indicated  in  the  deed. 

Cases  cited:  Catron  r.  Warren,  1  Col.,  35S;  Litton  r.  Baldwin,  8  Hum., 
209;  Morgan  i\  Elam,  4  Yer.,  375. 

2.  Same.     Same.     Bemedy,    The  remedy  of  the  creditor  in  such  cases  ia 

not  in  personam  but  in  rem  in  a  proceeding  against  the  property  itself. 
For,  her  contract  is,  in  law,  a  nullity,  and  the  matter  ie  cognizable  in 
equity  only. 
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3.  Same.  Same.  Abandonment  by  husband,  Where  a  haBband  has  deserted 
his  family,  the  wife  may  prosecute  or  defend  any  action  he  might 
have  prosecuted  or  defended.  She  may  also  sue  and  be  sued  in  her 
own  name  for  any  caune  of  action  accruing  subsequent  to  such  deser- 
tion. In  8uch  a  case  the  wife  would  occupy,  with  reference  to  her 
property,  precinely  the  same  situation  as  a /erne  sole. 

Code  cited :  Sec.  2805. 


FROM     MADISON. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Judge. 

Campbell  &   McCamy   for  complainant. 

ToMLiN   &   Son   and   Muse   for   defendant. 

Sneed,    J.,    delivered    the    opinion    of   the    court. 

The  questions  arise  upon  the  plea  of  coverture  in 
this  case.  The  action  was  against  Cocke  and  wife 
upon  a  note  of  the  wife  executed  dum  sola,  and  an 
account  contracted  by  her  during  the  coverture.  The 
verdict  was  for  the  defendants  as  to  the  note,  and 
against   them    as   to   the   account. 

The  defendants  appealed  in  error  from  the  judgment 
on  the  account,  but  the  plaintiff  does  not  appeal  from 
the  judgment  on  the  notes.  The  account,  it  is  alleged, 
was  contracted  by  the  wife  for  work  and  labor  done 
on  her  separate  real  property  in  the  erection  of  a 
dwelling   house. 

The  action  was  begun  by  original  summons  served 
upon  both  the  husband  and  the  wife,  and  they  plead 
jointly    several   pleas   not   necessary  to   be  noticed.       An 
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ancillary  attachment  was  also  sued  out,  and  levied 
upon  the  separate  real  estate  of  the  wife^  and  upon  a 
traverse  of  the  affidavit  by  plea  in  abatement  the  at- 
tachment   was   sustained. 

The  defendant,  Mrs.  Cocke,  filed  a  plea  of  cover- 
ture, to  which  the  plaintiff  filed  a  replication,  averring, 
first,  a  marriage  settlement  between  the  defendants,  by 
which  the  wife  retained  full  power  over  her  separate 
estate,  to  sell,  dispose  of,  or  bind  the  same,  and  that 
the  work  and  labor  was  done  upon  the  separate  estate 
of  the  wife  at  her  s{)ecial  instance  and  request.  The 
secoud  replication  to  the  plea  of  coverture  avers  that 
at  the  time  of  said  contract  by  the  wife  for  the  work 
and  labor  aforesaid,  the  said  husband  had  abandoned 
and  deserted  the  wife,  and  that  she  was  living  and 
acting  as  a  feme  sole,  and  that  the  said  husband  was 
making  no  provision  for  her,  and  that  said  right  of 
action   accrued    subsequent   to   said    desertion. 

The  defendants  demurred  to  these  replications,  and 
thus  raised  the  questions  to  be  considered.  The  de- 
fendant Ann  E.  Cocke's  demurrer  to  the  first  replica- 
tion to  the  plea  of  coverture  is  upon  the  ground  that 
no  profert  is  made  of  the  marriage  contract.  This 
demurrer  was  sustained,  and  the  plaintiff  was  permitted 
to  file  a  new  amended  replication,  making  profert  of 
said  marriage  contract.  The  demurrer  to  the  second 
replication  to  the  plea  of  coverture  was  upon  the 
ground  that  it  did  not  aver  that  the  husband  had 
abandoned  his  allegiance  to  the  United  States,  or  be- 
come a  citizen  of  any  foreign  country.  There  was  a 
demurrer,   also,   to    both    replications,    upon    the    ground 
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that  a  court  of  law  has  no  jurisdiction  to  subject  the 
separate  property  of  a  married  woman  to  the  payment 
of  debts. 

The  courty  as  we  have  seen^  sustained  the  demurrer 
to  the  first  replication  of  a  marriage  settlement  for 
want  of  a  profert  thereof,  and  upon  the  plaintiffs  filing 
the  amended  replication  making  profert,  the  defendant 
craved  oyer  of  the  contract,  and  demurred  upon  the 
ground  that  said  instrument  did  not  authorize  the  wife 
to  bind  her  separate  property  for  work  and  labor  done 
thereon,  and  because  of  a  variance  between  the  terms 
of  the  contract  as  read  upon  oyer,  and  the  terms 
alleged   in   the   replication. 

The  demurrer  was  overruled  by  the  court,  and 
issues  joined  upon  the  replication  to  the  plea  of  cover- 
ture. The  issues  were  put  to  the  jury,  and  a  verdict 
was  rendered  for  the  defendants .  as  to  the  note  sued 
on,  and  in  favor  of  the  plaintifi*  upon  the  account  sued 
on,  and  thereupon  judgment  was  rendered  against  de- 
fendants, and  execution  awarded.  The  bill  of  excep- 
tions setting  forth  the  merits  cannot  be  considered,  as 
it  was  signed  by  the  Circuit  Judge  at  a  term  subse- 
quent to  that  at  which  thie  verdict  and  judgment  were 
rendered. 

The  case  turns  exclusively,  therefore,  upon  the 
rulings  of  the  Circuit  Judge  upon  the  pleadings.  The 
ante  nuptial  contract,  after  waiving  and  relinquishing 
to  the  defendant  Ann  all  the  interest  in  her  real  or 
personal  property  which  the  husband  might  acquire  by 
marriage,  contains  the  following  clause :  ''  And  the  said 
Ann    Eliza   doth   hereby  constitute  and   appoint  the  said 
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John  C.  trustee^  to  preserve  and  protect  her  property 
during  the  marriage,  and  hereby  vests  him  with  such 
title  therein  and  control  thereof  as  may  be  necessary 
for  that  purpose,  and  no  further.  She  retains  the 
right  of  disposing  of  any  of  her  property  by  proper 
conveyance  at  any  time  during  the  marriage  as  though 
she   was  a  /em€   «ofe." 

It  will  be  observed  that  the  plaintiff's  replication 
does  not  aver  that  the  defendant  Ann  Eliza  did 
actually  charge  or  intend  to  charge  her  separate  estate 
for  the  improvements  put  upon  it,  but  that  she  had 
a  separate  estate,  with  a  right  to  sell,  dispose  of,  and 
charge  the  same,  and  that  the  work  and  labor  was 
done  at  her  special  instance  and  request.  It  will  be 
observed,  also,  that  the  marriage  articles  invest  the 
husband  with  a  special  trust  for  the  preservation  and 
protection  of  the  property,  and  that  while  they  contain 
a  power  of  disposition  by  proper  conveyance,  they  con- 
fer no  special  authority  for  the  wife  to  charf^e  the 
property  for  improvements  or  otherwise.  We  know  of 
no  principle  upon  which  a  court  of  law  could  take 
cognizance  of  such  a  question.  It  may  be  assumed 
that  the  wife  was  a  feme  sole  so  far  as  the  sale  and 
disposition  of  the  property  is  concerned,  but  for  any 
and  all  other  purposes  her  rights  are  certainly  com- 
plicated and  embarrassed  by  the  express  trust  vested 
in  the  husband  for  the  preservation  and  protection  of 
the  property.  It  is  obvious  that  while  living  together 
as  man  and  wife,  her  contracts  were  absolutely  void, 
and  that  she  had  no  right  to  charge  or  dispose  of  the 
property,  except  in  the  manner  indicated   in  the  articles^ 
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without  the  husband's  consent^  so  long  as  his  trust  for 
Its  preservation  continued.  It  is  a  familiar,  principle 
that  property  in  the  hands  of  a  trustee  for  the  sole 
and  separate  use  of  a  feme  Govert,  and  subject  to  her 
absolute  disposition,  will  be  held  liable  in  a  court  of 
equity  for  any  debts  she  may  contract  with  an  under- 
standing, express  or  implied,  that  they  are  to  be  paid 
out   of  such    property:    3   Ired.    Eq.,    237. 

But  the  separate  estate  is  not  liable  generally  for 
her  personal  engagrements,  but  only  where  the  debt  is 
charged  specifically  upon  her  separate  estate,  with  the 
concurrence  of  the  trustee,  if  there  be  one:  Draper  v. 
Jordon,  5  Jones'  Eq.,  175;  Johnston  v.  Malcomy  6 
Jones'  Eq.,  120.  She  cannot  charge  or  dispose  of  it 
in  any  way  except  in  the  particular  mode  indicated  in 
the  deed:  1  Cold.,  358;  8  Hum.,  209;  4  Yerg.,  375. 
And  the  remedy  in  such  cases  is  not  in  personam,  but 
in  rem  in  a  proceeding  against  the  property  itself,  for 
her  contract  is  in  law  a  nullity,  and  the  matter  is 
cognizable  in  equity  only :  2  Story's  Eq.  Jur.,  sec. 
1397.  Thus  it  is  said,  "the  doctrine  as  to  how  far 
the  court  will  execute  the  contract  entered  into  by  a 
feme  covert  as  to  her  separate  estate  was  very  fully 
discussed,  and  all  the  cases  were  cited  by  Sir  Thomas 
Plumer  in  the  case  of  Francis  v.  Wigzelly  1  Madd., 
258.  It  was  there  decided,  and  clearly  in  conformity 
with  all  previous  decisions,  that  the  court  has  no  power 
against  a  feme  sole  in  personam,  but  that  if  she  has 
separate  property,  the  court  has  control  over  that 
property.  In  all  cases,  however,  the  court  must  pro- 
ceed   in  rem   against   the    property.       A  feme   covert    is 
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not  capable  of  entering  into  contracts  so  as  to  give  a 
personal  remedy  against  her/'  And  if  she  undertake 
to  charge  the  estate  for  her  contracts,  she  must  do  so 
clearly  and  unequivocally,  and  by  the  strict  terras  of 
the  deed  or  settlement  under  which  she  holds  the 
property:  1  John.s.  Ch.  R.,  450;  1  Ves.,  189;  4  Bro. 
R.,   483;   Reeve's   Dom.   Rel.,    266. 

We  hold  that  the  demurrers  to  the  plaintifTs  first 
replication  to  the  plea  of  coverture  on  the  ground  that 
the  defendant  Ann  had  no  power  to  bind  her  estate 
for  work  and  labor  done  upon  it,  and  upon  the 
ground,  also,  of  a  want  of  jurisdiction  in  the  court  of 
l»w,  and  of  the  variance  also,  should  have  beon  sus- 
tained. 

The  ground  assumed  by  the  second  replication  to 
the  plea  of  coverture  is  that  the  said  husband  had 
abandoned  and  deserted  the  defendant  Ann,  and  that 
the  plaintiffs  right  of  action  accrued  subsequently  to 
said  abandonment.  According  to  the  ancient  common 
law,  if  the  husband  has  abjured  the  realm,  or  if  he 
be  banished,  the  wife  may  act  as  a  feme  soU^  and  is 
no  longer  under  the  restraints  of  coverture  as  to  her 
property  or  her  contracts.  The  defendant  demurred  to 
til  is  replication  of  the  plaintiff^  because  it  did  not  aver 
an    abjuration    of  the    realm. 

We  think  the  replication  was  a  good  one,  and  the 
demurrer  to  it  was  properly  disallowed.  Our  statute 
has  very  materially  modified  the  rigors  of  the  common 
law  for  the  protection  of  married  woman.  By  the 
Code  it  is  provided  that  where  a  husband  has  deserted 
his    family,   the   wife    may   prosecute   or   defend    in    his 
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Dame  any  action  he  might  have  prosecuted  or  defended. 
She  may  also  sue  and  be  sued  in  her  own  name  for 
any  cause  of  action  accruing  subsequent  to  such  deser- 
tion :  Code,  sec.  2805.  The  last  clause  of  this  section 
is  so  comprehensive  as  to  leave  no  doubt  that  in  such 
a  ease  the  wife  is  restored  to  all  the  rights  of  a  fenne 
sohy  so  far  as  suing  and  being  sued  is  concerned. 
She,  in  such  a  case,  would  occupy,  in  regard  to  her 
property,  and  the  right  of  contracting,  the  same  as  a 
feme  sole.  The  language  is,  she  may  sue  and  be  sued 
in  any  cause  of  action  accruing  subsequently  to  such 
desertion.  These  words,  "any  cause  of  action,"  im- 
port the  power  of  entering  into  contracts  as  a  feme 
sole,   and  of   binding   herself    and    her   estate. 

How  far  the  property  of  the  defendant  in  this  case 
may  be  affected  by  the  alleged  desertion,  or  what  effect 
a  re- union  of  the  parties  before  action  brought  may 
have  upon  the  rights  of  the  creditor  as  against  the 
wife,  are  questions  not  now  before  us.  We  simply 
hold  the  replication  on  its  face  to  be  good,  and  think 
the  court  did  not  err  in  disallowing  the  demurrer 
thereto. 

For  the  other  errors  indicated  the  judgment  is  re- 
versed,  and   a   new    trial   awarded. 
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John   W.   Jefferson  v,   B.  F.  Gaines  et  ah. 

1.  Joint  Interest.  Chancery.  Law.  At  law,  if  several  persons  have  a 
joint  interest  in  a  fund,  they  must  all,  if  living,  join  in  the  action  for 
the  recovery  of  the  fund.  But  in  equity,  if  one  of  the  persons  desire 
to  recover  his  interest,  and  the  others  interested  will  not  join  with 
him  in  the  action,  he  may  resort  to  a  Court  of  Chancery,  and  there 
alone  assert  his  rights. 

Cases  cited:  Kirkman  v.  Snodgrass,  3  Head,  372;  Parker  i'.  Elder,  11 
Hum.,  547. 

2«  CouBTS  OF  Law  and  Courts  ob'  E(^uity  Compared.  In  all  ordinary 
caf-es  the  remedy  in  a  Court  of  Chancery  is  as  cheap  and  speedy, 
under  our  practice  as  in  a  court  of  law,  and,  generally,  much  more 
certain  and  accurate  in  reaching  the  justice  of  the  case. 

3.  Chancery  Practice.  MuUifarioumess.  A  bill  which  seeks  two 
separate  accounts  from  two  diptinct  persons  upon  matters  having  no 
connection  is  multifarious.  A  demurrer  to  such  a  bill  ought  to  be 
sustained,  but  the  correct  practice,  after  sustaining  the  demurrer,  is, 
not  to  dismiss  the  bill,  but  to  allow  the  complainant  to  amend  by 
filing  separate  bills,  without  new  process  as  to  the  parties  before  the 
court,  or  to  separate  the  case  so  as  to  allow  the  proper  adjudication 
of  the  rights  of  the  parties. 

Code  cited :  Sec.  4326. 

No   record   can    be    found. 

Freeman,   J.,   delivered   the   opinion    of  the   court. 

The  only  question  presented  in  this  case  is  the 
correctness  of  the  decree  below  dismissing;  the  bill  as 
to   N.    S.    Bruce,   on    demurrer   filed    by    him    alone. 

The  facts  necessary  to  be  stated  on  this  question, 
taking  the  allegations  of  the  bill  to  be  true,  as  we 
must,  (3n  demurrer,  are — that  one  Boyd  died  in  1862, 
leaving    a    will,   by    which    he    gave    his    estate    to    his 
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Wife  and  five  daughters^  to  be  divided  among  them  as 
therein  specified ;  that  he  appointed  defendant  Bruce 
and  one  Wm.  Park  his  executors,  but  that  Bruce  was 
the  acting  executor,  the  other  being  only  nominal. 
One  of  the  daughters,  Mary  E.,  intermarried  with  J. 
E.  Carter.  Carter  and  wife  borrowed  money  from 
complainant,  and  gave  a  deed  of  truet  to  Bigelow  for 
its  security,  conveying  all  the  right,  title,  and  interest 
of  the  said  Mary  E.  in  the  real  estate  of  her  father. 
Under  this  deed  a  sale  was  regularly  made,  as  i& 
charged,  and  complainant  became  the  purchaser  of  the 
property.  A  conveyance  was  made  by,  and  on  the 
14th  of  October,  1866,  Carter  and  wife  filed  a  bill 
to  enjoin  suits  brought  by  complainant  against  Bruce 
and  Park  for  rents  received  by  them  belonging  to 
complainant  after  the  accrual  of  his  title,  and  to  have 
the  deed  of  complainant  set  aside  on  the  ground  that 
the  sale  was  not  in  pursuance  of  the  trust  deed,  and 
for  other  causes;  that  Bruce  and  Park  filed  a  cross- 
bill in  this  case,  claiming  the  right  to  collect  the 
rents  and  control  the  property  until  the  youngest 
daughter  became  eighteen  years  of  age,  but  on  appeal 
to  this  court  at  last  term,  this  bill  and  cross-bill  were 
dismissed,  and  complainant^s  rights  established.  The 
bill  then  charges  that  Bruce  had  collected  and  received 
about  Jl 2,000  of  rents  since  the  title  of  complainant 
had  accrued,  and  refuses  to  account  for  the  propor- 
tion   of  complainant,    to- wit:    one   sixth. 

The    cause    of    demurrer,    which     we    deem     special, 
under   the   case    of    Kirkman    &    Ellis    v.    SnodgrasSy   3 

Head.,    372,    *'  is    want   of  jurisdiction    in    the    Chancery 
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Court/'  the  remedy  being  as  claimed  in  a  court  of 
law.  This  is  the  question  presented  on  this  branch 
of  the  case. 

The  Chancellor  sustained  the  demurrer  and  dismissed 
the   bill. 

There  is,  however,  another  specific  cause  of  demur- 
rer assigned,  to- wit:  misjoinder  with  complainant  of 
parties  with  whom  he  has  no  common  interest.  If 
either  ground  is  sufficient  cause  to  dismiss  the  bill, 
then    the    Chancellor's   decree    must   be   sustained. 

On  the  first  branch  of  the  case  it  is  proper  to  add, 
as  facts  charged,  that  the  tenants  having  rented  from 
Bruce,  refused  to  pay  rent  to  complainant,  and  that 
complainant  has  made  the  other  heirs  or  devisees  of 
Boyd   parties. 

The  case  then  is,  that  complainant,  as  owner  of 
one  sixth  of  the  property,  is  entitled  jointly  with  the 
other  Boyd,  devisees,  to  the  rents  arising  from  said 
property.  This  is  so  on  the  assumption  of  the  bill. 
Could  he  then  sue  Bruce  at  law  alone  for  his  share 
on    this   state   of  facts? 

In  the  case  of  Parke?'  v.  Elder,  11  Hum.,  547,  the 
rule  was  thus  laid  down:  That  when  a  contract  is 
made  with  several  persons,  whether  it  be  under  seal 
or  by  parol,  if  their  legal  interest  be  joint,  or  if 
several  persons  have  a  joint  legal  interest  in  a  iund, 
they  must  all,  if  living,  join  in  the  action  in  form 
ex  contractu  for  the  breach  of  such  contract,  or  the 
recovery  of  the  fund.  This  being  so,  and  their  being 
no  such  severance,  as  is  required  in  that  case,  which 
would '  give    the    right    to    one    party    to   sue    alone,    it 
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follows^  the  party  could  not  have  sued  alone  at  law^ 
as  he  has  done  in  this  case,  and  that  he  did  not 
have  an  adequate  and  complete  remedy  at  law,  free 
'froiTi  embarrassment  to  enforce  his  right  set  up  in  this 
bill.  It  would  clearly  be  dependent  upon  the  will 
of  the  other  joint  owners  of  the  fund  as  to  whether 
he  could  sue  for  its  recovery.  In  a  Court  of  Chan- 
cery he  is  relieved  of  this  embarrassment  by  being 
able  to  bring  them  all  in  as  defendants,  and  have  his 
rights   settled   in   one   suit. 

We  see  no  objection  to  this.  The  fact  is,  that 
in  all  ordinary  cases  the  remedy  in  a  Court  of  Chan* 
eery  is  as  cheap  and  speedy  under  our  practice  as  in 
a  court  of  law,  and,  we  might  add,  generally  much 
more  accurate  and  certain  in  reaching  the  justice  of 
the  case,  so*  that  the  objection  taken,  in  a  case  like 
the  present,  is  one  not  calling  for  any  extension  of 
the  rules  of  law  in  order  that  it  may  be  sustained, 
and  savors  somewhat  of  the  idea  of  seeking  a  techni- 
cal avoidence  of  the  investigation  of  an  assumed 
liability. 

We  think  the  bill  was  not  properly  open  to  this 
objection. 

As  to  the  other  objection,  of  misjoinder  of  parties, 
it  is  well  taken  in  one  aspect  of  it.  It  is  charged 
that  in  1868  Bruce  resigned  his  executorship,  and  W. 
N.  Wilkinson  has  been  appointed  in  his  place,  since 
which  time  he  has  collected  about  $7,000  of  the  rente 
of  the  real  estate,  and  Wilkinson  denies  complainant's 
rights   in   the   premises. 

It    is  obvious  that  this  case    has   no    possible    cob- 
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nectioD  with  the  case  against  Bruce ;  that  an  account 
against  Bruce^  and  the  parties  having  a  joint  interest 
in  the  fund  collected  by  him,  can  be  taken  without 
in  any  way  affecting  Wilkinson,  and  vice  versa;  that 
Wilkinson  would  have  nothing  to  do  or  say  in  refer- 
ence to  the  account  against  Bruce,  and  Bruce  nothing 
to   do   or   say   in   the   account   against  Wilkinson. 

The  Chancellor  was  correct  in  sustaining  the  de- 
murrer on  ground  of  misjoinder,  but  we  do  not  think 
the  bill  should  have  been  dismissed,  but  the  demurrer 
should  have  been  sustained,  and  complaii^ant  directed 
or  authorized  to  amend  by  filing  separate  bills,  with- 
out new  process  as  to  the  parties  before  the  court,  in 
pursuance  of  sec.  4326  of  the  Code,  or  the  case 
separated  as  might  be  necessary  for  the  proper  litiga- 
tion and  adjudication  of  the  rights  of  the  parties.  A 
decree  will  be  entered  here  to  this  effect,  and  the 
cause  remanded  for  proper  amendment,  in  accordance 
with  this  opinion,  the  complainant  paying  the  costs  of 
this  court. 
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C.   A.  Murphy  v.  Hiram  Partee. 

Levy  of  Execution.  Satisfaction.  The  principle  upon  which  a  levy  of 
an  execution  on  sufficient  pernonal  property  to  discharge  the  deht  is 
held  to  satisfy  the  judgment  is,  that  the  title  to  the  property  has  been 
divested  out  of  the  debtor  and  vested  in  the  sheriff,  so  that  the  cred- 
itor has  his  remedy  against  the  sheriff',  if  he  fail  to  appropriate  it  to 
the  payment  of  the  judgment.  But  this  principle  can  have  no  appli- 
cation to  a  case  where  the  party  has  not  been  in  fact  deprived  of  his 
property  as  the  result  of  the  levy. 

Case  cited :  Williams  v.  Bowdon,  1  Swan,  285. 


FROM   LAUDERDALE. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flippin, 
Judge. 

WiLKERSON   &  WiLKERSON   for  Complainant. 

Marley   &  Steele   for  defendants. 

Freeman,   J.,  delivered  the   opinion   of  the   Court. 

Only  two  questions  are  necessary  to  be  decided  in 
this  case.  The  first,  whether  the  levy  on  a  negro 
man,  the  property  of  one  of  the  principal  defendants, 
is  a  satisfaction  of  the  judgment?  The  other  question 
is,  whether  judgment  was  properly  rendered  against  the 
surety  on  the  bond  for  certiorari  for  the  debt  by  the 
Circuit   Judge. 

The  facts  on  which  the  first  question  is  raised  are 
as  follows:  On  a  judgment  dat^d  in  1859,  an  exe- 
cution  was   issued   in    1861,    which   was   levied    by   Pil- 
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low,  a  deputy  sheriff  on  a  negro  man,  the  property 
of  Vo88.  The  negro  had  been  hired  that  year  to 
James  Henry.  He  sued  out  a  writ  of  replevin  in 
the  Circuit  Court,  giving  the  usual  bond  with  Voss 
as  security,  and  possession  given  him  of  the  negro. 
The  war  coming  on  soon  after,  the  suit  remained 
pending  in  the  Circuit  Court  until  April  term,  1867, 
when  the  death  of  defendant  Pillow  having  been  sug- 
gested and  proven  in  court  at  July  term,  1865,  the 
cause  was  by  order  of  the  court  abated,  and  judg- 
ment rendered  against  the  plaintiff  and  his  surety  for 
costs  only.  Subsequently  an  execution  was  issued  and 
levied  on  the  property  of  Murphy,  when  he  filed  his 
petition  for  certioraH  and  supersedeas  to  quash  the  ex- 
ecution, on  the  ground  of  the  levy  on  the  negro  as 
stated   above. 

« 

We  hold  that  the  levy  on  the  negro,  under  the  cir- 
cumstances of  this  case,  did  not  operate  as  a  satisfaction 
of  the  judgment.  The  principle  on  which  a  levy  of  an 
execution  on  sufficient  personal  property  to  discharge  the 
debt  is  held  to  satisfy  the  judgment  is,  that  the  title  ta 
the  property  has  been  divested  out  of  the  debtor  and 
vested  in  the  sheriff,  so  that  the  creditor  has  his 
remedy  against  the  sheriff  if  he  fail  to  appropriate  it 
to  the  payment  of  the  judgment.  But  this  principle 
can  have  no  application  to  a  case  where  the  party 
has  not  been  in  fact  deprived  of  his  property  as  the 
result  of  the  levy,  but  we  can  see  that  he  has  had 
the  property  restored  to  him,  as  was  no  doubt  the 
case  here,  for  after  the  termination  of  the  year's  hir- 
ing  Henry,   the   hirer,   had   no   right   of  possession,  and 
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no  doubt  delivered  the  negro  to  the  owner.  To  hold 
this  a  satisfaction  would  enable  the  debtor,  in  the 
language  of  the  court  in  the  case  of  Williams  v.  Bowdon, 
1  Swan,  285,  "to  perpetuate  a  wrong  or  fraud  upon 
the  creditor  or  officer,  upon  the  idea  of  a  merely  fic- 
titious satisfaction  of  the  debt/'  The  rule  is  merely 
for  the  protection  of  the  debtor,  but  not  to  enable 
him  to  hold  the  property  and  enjoy  it,  and  at  the 
same  time  claim  his  debt  to  have  been  paid  by  it. 
The  petition,  it  is  proper  to  say,  in  this  case  states 
that  Murphy  was  surety,  but  there  is  nothing  in  the 
judgment  or  record  to  show  this  fact.  The  rule  we 
have  announced  is,  beyond  all  dispute,  correct  as  be- 
tween the  creditor  and  the  principal  debtor.  Whether 
applicable  to  the  same  extent  where  a  surety  is  in- 
sisting on  the  satisfaction,  we  need  not  now  determine, 
but  we  think  it  a  just  application  of  the  rule  in  the 
case  of  a  simple  joint  debtor,  as  this  case  appears 
before  us  in  this  record.  As  it  clearly  appears,  there 
was  no  satisfaction  or  payment  of  the  debt,  nor  can 
we  say  there  was  such  default  of  the  sheriff  as  would 
render    him    liable   for   the    property. 

The  other  question  has  nothing  in  it.  The  prac- 
tice has  been  well  settled  in  accordance  with  the  ruling 
of  the    Circuit   Judge,   since    the   Code. 

Affirm    the   judgment. 
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Elliott  &  Co.   v.  Jordan. 

1.  JusTiCE*s  Warrant.    Abbreviatum  "  Tenn."    The  abbreviation  Tenn.  for 

Tennessee,  in  a  justice's  warrant,  does  not  invalidate  the  warrant. 
The  abbreviation  is  of  such  universal  use  that  its  meaning  cannot  be 
misunderstood. 

2.  Execution.     Officer^s  return.    Amendment.    Pending  a  motion,  in  the 

Circuit  Court,  to  condemn  land  upon  which  a  justice's  execution  had 
been  levied,  it  appeared  that  the  officer's  return  had  not  been  signed 
by  him.  The  court  allowed  the  officer  to  amend  the  return  by  signing 
his  name:     Heldy  that  this  was  proper. 

Cases  cited :  Broughton  v.  Allen,  6  Allen,  6  Hum.,  9S ;  Atkinson  v.  Rhea, 
7  Hum.,  60. 

3.  Warrant.    Judgment,    Note.    The  fact  that  the  warrant  does  not  show 

affirmatively  that  the  note  sued  on,  and  upon  which  judgment  was 
rendered,  is  within  a  magistrate's  jurisdiction,  does  not  vitiate  the 
judgment.  Every  intendment  is  in  favor  of  magistrates'  judgments, 
and  the  presumption  would  be  that  the  note  was  for  an  amount  which 
would  give  the  magistrrte  jurisdiction. 

Case  cited :  Baker  v.  Allen,  2  Tenn.  R.,  553. 

4.  Judgment.     Officers^A  return.    A  judgment  rendered  by  a  magistrate 

upon  a  summons  to  the  defendant  to  appear  l^efore  him  immediately 
is  not  void. 

5.  Same.     A  magistrate's  judgment  is  not  void  for  the  failure  of  the  mag- 

istrate to  note  the  fact  of  issuance  on  the  back  of  the  warrant. 

Case  cited :  HoUins  v.  Johnson,  3  Head,  348. 
Code  cited:  Sees.  3080-2,  4129. 

6.  Condemnation  of   Land.    Supplying  defect   in  papers.    It   appeared, 

upon  motion  to  condemn  land,  that  the  magistrate  had  failed  to  en- 
dorse his  judgment  on  the  warrant.  This  defect  was  supplied  by  the 
Circuit  Court  allowing  (the  defendant  objecting)  the  plaintiff  to  file 
a  certified  copy  of  the  judgment  as  it  appeared  on  the  justice's  docket : 
Held,  that  this  was  proper. 
Case  ctied:  Turner  v.  Ireland,  11  Hum.,  450. 

7.  Jvstice's  Juixjment.    The  following  entry  on  a  justice's  docket  con- 

stitutes a  valid  judgment,  to-wit:  Elliott  &  Co.  v.  W.  B.  Jordan, 
judgt.,  345.82. 
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Cases  cited :  Johnson  v.  Billing3ly,  3  Horn.,  153 ;   Hnbbard  v,  Birdwell, 
11  Hum.,  221 ;  Bell  r.  Williams,  4  Sneed,  199. 

Code  cited :  4129,  4176. 


FROM   HAKDEMAN. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flippin, 
Judge. 

F.   Fentress   for  complainant. 

A.    J.    McNeal   for   defendant. 

Freeman,   J.,   delivered   the    opinion    of   the    court. 

These  three  cases  are  motions  to  have  land  ordered 
to  be  sold  under  judgments  and  levy  of  execution 
from   a  justice   of  the   peace   in    Hardeman   county. 

The  papers  having  been  returned  to  the  Circuit 
Court,  the  defendant  appeared  by  attorney  and  entered 
a  motion  to  quash  the  warrant  and  dismiss  the  cause^ 
and    assigned    the    following   causes   for   said    motion: 

1.  That  the  warrant  did  not  run  in  the  name  of 
the  State,  nor  is  there  any  return  thereon  signed  by 
an  oflBcer  or  other  person   requiring  defendant  to  appear. 

2.  It  does  not  show  the  note  sued  on  is  not  over 
five   hundred   dollars. 

3.  Defendant  is  not  commanded  to  appear  before  any 
one,  on  the  warrant,  and  is  summoned  before  D.  A. 
Furguson,   and    that    immediately. 

4.  The  warrant  was  not  issued  by  a  justice  of  the 
peace.       No   endorsement  of  its  issuance. 

5.  No  judgment  on  the  warrant,  and  no  valid 
judgment   in   the   papers. 
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6.  Note  on  which  the  suit  is  brought  void  because 
it  attempts  to  violate  the  Constitution,  and  is  contrary 
to   the   public   policy   of  the   State   of  Tennessee. 

7.  Judgment   void. 

The  first  objection  is  met  by  the  fact  that  the 
warrant  has  the  well  known  and  almost  universal  ab- 
breviation Tenn.,  for  the  name  of  the  State.  This  as 
certainly  shows  the  name  of  the  State  as  if  it  had 
been  written  out  at  length.  We  cannot  shut  our  eyes 
to  what  we  know  to  be  its  meaning.  The  second 
branch  of  the  objection  is,  that  the  return  was  not 
signed  by  any  oflBcer  or  other  person.  Our  first  im- 
pression was  ,  that  it  was  error  in  the  court  to  allow 
the  officer  to  amend  his  return  by  signing  his  name 
to  it;  but  on  examination  of  our  cases  on  the  subject, 
we  conclude  that  it  was  proper.  In  a  case  in  6 
Hum.;  98;  after  notice  that  a  motion  would  be  made 
against  him,  but  before  it  was  entered,  the  sheriff  was 
allowed;  on  affidavit;  to  amend  an  insufficient  return; 
and  thus  shield  himself  from  liability.  In  the  case 
of  Atkinson  <fe  Cobb  v.  Rhea,  7  Hum.;  60;  on  certio^ 
rari  and  supersedeas  to  quash  a  levy  made  upon  prop- 
erty of  a  surety  instead  of  on  the  property  of  the 
principal;  the  return  seems  to  have  been  amended;  and 
the  court  say:  "In  cases  where  the  sheriff  is  no 
party  he  may  be  allowed  to  amend  his  return  at  any 
time  so  as  to  state  the  truth  of  the  case.  No  in- 
jury can  accrue  by  permitting  a  return  to  be  amended 
under  such  circumstances.  The  officer  is  under  no 
temptation  to  make  a  false  return,  as  would  be  the 
case   if  a   proceeding  had   been  commenced    against  him- 
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self."  If  this  be  correct,  it  appears  conclusive  of  this 
point,  as  this  motion  is  not  more  a  different  proceed- 
ing from  the  original  suit  than  the  proceeding  on  cer- 
tiorari  to  quash  a  levy  of  an  execution  in  the  other. 
In  addition  to  this,  it  is  not  an  amendment  of  the 
justice's  proceeding,  but  only  of  the  return  of  the  offi- 
cer, so  as  to  state  the  facts  of  the  case,  or  rather 
simply  supplying  an  omission  to  sign  his  name.  We 
therefore   hold   the  amendment   was   properly   allowed. 

The  objection  that  the  warrant  did  not  show  the 
note  sued  on  was  under  five  hundred  dollars,  we  do 
not  think  tenable.  The  want  of  jurisdiction  does  not 
affirmatively  appear  in  the  warrant.  Baker  v.  Allen, 
2  Tenn.  R.,  553.  A  magistrate  does  have  jurisdic- 
tion on  a  note,  and  we  cannot  by  intendment  say  that 
this  was  one  above  his  jurisdiction.  All  intendments 
are  to  be  in  favor  of  the  proceedings  of  these  tribu- 
nals,  not   against   them. 

The  next  objection  is,  that  defendant  is  not  com- 
manded to  appear  before  anyone  in  the  warrant,  and 
is  summoned  to  appear  before  D.  A.  Furguson,  and 
that  immediately.  The  warrant  on  its  face  says, 
''summon  W.  B.  Jordan  to  appear  before  me  or  some 
other  justice  to  answer,"  etc.,  and  is  signed  by  D.  A. 
Furguson,  J.  P.  The  return  of  the  officer  is,  that 
he  summoned  him  to  appear  before  D.  A.  Furguson 
immediately.  This  certainly  was  sufficient,  as  it  was 
executed  by  reading  the  warrant  to  him.  He  could 
not  well  misunderstand  it  as  to  appearing  immediately, 
as  we  know  of  no  time  fixed  by  law  in  which  the 
party   shall   be   required  to   appear  in   such   cases.       We 
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cannot  say  a  judgment  rendered  is  void  for  this.  As 
a  matter  of  course  it  could  only  mean  that  he  should 
appear  within  such  time  as  it  would  require  to  go  to 
the  office  of  the  justice,  and  the  defendant  could  do 
this  as  soon  as  the  officer  could  do  so  to  return 
the  papers.  No  action  could  be  taken  by  the  justice 
until  they  were  returned,  so  that  no  injury  could 
occur.  If  he  should  not  be  ready  to  try  the  case  a 
continuance  could  the  more  readily  be  had  by  reason 
of  the  shortness  of  the  time,  and  if  not  granted^  an 
appeal  could  be  taken,  when  ample  time  would  be  had 
to   prepare   for   defense   of  the   case. 

That  the  justice  did  not  note  the  fact  of  issuance 
on  the  back  of  the  warrant  does  not  affect  the  validity 
of  the  proceeding.  The  statute  is  directory  ^to  the 
officer,  but  the  fact  that  warrant  was  issued  andx^the 
party  actually  summoned,  gives  jurisdiction  to  the 
court.  The  notation  of  the  fact  is  not  essential  w) 
its    validity. 

The   fifth    objection    in    case    No.    11,    ami    the   only 
objection  taken   in    No.  9    and  10   is,  that  the  judgment 
of   the    magistrate    was    not    endorsed   on    the    warrant, 
but  seems   to   have   been   on   the  face   of  the   notes  and 
account    on    which    the    judgment    had    been    rendered. 
This   defect,   if  one,   was   attempted    to   be    cured   by  a 
certified    copy    of    the    justice's    docket    containing    the 
judgment,    which   was   allowed  over   the  objection   of  the 
defendant.       The  judgment  need   not   be  entered   on  the 
warrant   in   order    to   its   validity.       HoUins   v.  Johnson, 
3     Head,    348,       By    the    Code,    sec.    3080,    when    an 
execution    from    a    justice    of    the    peace    is    levied    on 
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land^  it  is  the  duty  of  the  justice  before  whom  it  is 
returned  to  return  the  execution,  together  with  the 
judgment  and  papers  in  the  cause^  to  the  next  term 
of  the  Circuit  Court  for  condemnation.  If  the  court 
condemn  the  land^  the  clerk  is  required,  by  sec.  3082, 
to  enter  on  the  minutes  the  warrant,  attachment,  or 
other  leading  process,  with  the  officer's  return  thereon, 
the  judgment  of  the  justice,  the  execution  levied,  with 
the  officer^s  return.  This,  taken  in  conoection  with 
the  sec.  4129,  providing  for  a  book  to  be  kept  in 
which  all  his  judgments  shall  be  entered,  would  in- 
dicate that  the  judgment  to  be  sent  up  was  a  copy 
of  this  book,  at  any  rate,  we  hold  that  this  judgment 
on  the  book,  when  presented,  is  a  compliance  with  the 
requirements   of  the   statute. 

The  next  question  is,  was  the  judgment  thus  sent 
up  or  presented  a  valid  judgment?  for  if  void  on  lis 
face  then  the  court  ought  not  to  have  condemned  and 
ordered  a  sale  under  it  of  defendant's  land.  11  Hum., 
450.  The  iustice's  docket  shows  the  following:  Elliott 
&  Co.  V.  W.  B.  Jordan,  Judgt.,  346.82,  in  one  case, 
and  the   same,  varying   the   amounts,  in   the  other  cases. 

The  act  of  1845,  ch.  17,  which  is  carried  into  the 
Code,  sec.  4129,  almost  verbatim,  provided  that  the 
jastice  should  keep  in  a  well  bound  book  a  docket  of 
all  judgments  rendered  by  him,  which  shall  show  in 
whose  favor  and  against  whom  each  judgment  was 
rendered,  also  the  date  of  its  rendition,  and  the  amount 
thereof. 

Under  this  statute,  in  Johnson  v.  Billingsly,  3  Hum., 
153,   the    court  held    a  judgment    valid    which   was    as 
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follows:  "B.  F.  Budgeraan  v.  Thomas  Moneyman, 
43.15-43.15."  In  this  case  Judge  Reese  says:  "On 
grounds  of  public  policy,  of  necessity  almost,  their 
proceedings  must  be  up|]eld  whenever  possible."  In 
the  case  of  Bell  v.  Pleasant  Williams,  4  Sneed.,  199, 
the  docket  was  something  more  formal,  showing  a  cap- 
tion as  follows:  "Parties  names — Edwin  Harris  v. 
J.  H.  &  J.  L.  Bell,  amount  of  judg't  $200."  And 
this   was   held    good. 

It   is   evident    these    two   cases    make   this    judgment 
valid,   as    it    shows    more    on    its    face    than    the    first, 
and    is   equal    to   the   second.       In    fact,    we    readily   un- 
derstand from  the  face  of  the  judgment,  taken  in  connec- 
tion  with    the   title   of    the   case,    Elliott    &   Co.   v.   W. 
B.  Jordan,  that   the  judgment  is   in    favor  of  the  plain- 
tiffs  against   the   defendant.       If  it   had  been    otherwise, 
the   entry    would    have   been    under   title  judgment   "for 
defendant."       Under    sec.    4176    of    the    Code,    nquiring 
that   "every   intendment    is    in    favor   of    the   sufficiency 
and  validity   of  proceedings  before  justices  of  the  peace, 
when  brought   in  question,  either  collaterally  or  directly, 
in    any    of    the   courts   of    this   State,    where    it   appears 
on    the    face    of    the    proceedings    that    the    justice    has 
jurisdiction  of  the   subject    matter  and    the  parties."       If 
the  judgments  we  have  cited    were  held   goud  before  this 
express    requirement,    much    more   shall    the    one    before 
us   be   held    valid,    since    we    are    bound    to    make    every 
intendment   in    their   favor    by   express    mandate   of    the 
Legislature.       It    is     true,    as    argued,    that     since     the 
business  of  these   tribunals  is  largely  increased  and  their 
jurisdiction    raised,  that   larger   interests   are   involved  in 
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their  proceedings.  But  it  is  doubtful  whether  the  ar- 
gument is  sustained  on  sound  principles  of  policy^  that 
therefore  greater  strictness  should  be  applied  to  their 
proceedings  when  brought  in  question.  The  argument 
on  the  other  side  has  equal  force,  that  while  larger 
amounts  are  involved  by  increase  of  jurisdiction,  the 
same  character  of  tribunal  has  jurisdiction  with  no 
higher  qualifications  than  when  the  jurisdiction  was  of 
the  smaller  amounts,  and  that  to  apply  a  stricter  rule 
than  the  one  laid  down  by  the  Legislature  and  our 
decisions,  would  only  unsettle  the  title  to  larger 
amounts  of  property  in  the  country,  which  has  changed 
hands,  and  is  now  held  by  titles  dependant  on  the 
validity  of  the  proceedings  of  these  domestic,  but  un- 
learned tribunals.  We  may  add,  that  to  hold  the 
judgments  before  us  void,  would  perhaps  unsettle  the 
titles  of  a  large  number  of  tracts  of  land  sold  in 
Tennessee  under  like  judgments,  and  thus  do  infinite 
mischief  to  parties  who  have  in  good  faith  paid  the 
purchase  money  on  the  faith  of  a  judicial  proceeding, 
and  add  largely  to  our  already  crowded  dockets  by 
increasing  litigation  to  determine  the  titles  thus  ob- 
tained. 

For  these  reasons,  and  upon  these  authorities,  we 
hold    the  judgments    valid    on    their    face. 

The  case  11  Hum.,  221,  is  not  in  conflict  with 
the  above  cases,  as  the  entry  held  invalid  in  that 
case  was  a  mere  memorandum  on  the  account — "judg- 
ment $37 " — with  no  parties  stated,  and  not  made  at 
any    trial    of  the   suit. 

This   disposes  of  all   the   questions  deemed   proper  to 
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be  Doticed  but  one,  that  is,  that  the  note  is  void,  as 
waiving  the  benefit  of  stay  laws,  homestead,  etc.  This 
objection  need  not  be  considered,  as  the  question  is 
concluded  by  the  judgment,  and  could  only  be  raised 
now  perhaps  if  an  effort  was  made  to  levy  on  the 
homestead,  or  a  stay  had  been  tendered  and  refused. 
The   result   is   the  judgment    must   be   affirmed. 


A.  J.  Douglass  v.  J.  B.   Gkegg  and  Wife. 

Homestead.  Defendants  contracted  prior  to  the  Ad  of  1868.  In  a 
contest  between  a  judgment  creditor  who  was  seeking  satisfac- 
tion out  of  his  debtor's  land,  in  which  the  debtor  claimed  a  home- 
stead, under  the  homestead  law  of  1868,  tha  the  creditor,  whose 
judgment  was  rendered  after  the  law  went  into  operation,  could,  by 
proof,  show  that  the  liability  on  which  the  judgment  was  based  ex- 
isted prior  to  that  time,  and  thus  defeat  the  homestead. 


FROM   TIPTON. 


Appeal     from     the     Chancery     Court.       Henry     J. 
Livingston,  Chancellor. 

Smith   &   Lauderdale   for  complainant. 

P.  J.   Smith   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
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In  1867  Gregg  sold  to  Jackson,  intestate  of  Doug- 
lass, a  mule,  and  received  payment  therefor.  After- 
wards, the  mule  was  recovered  from  Jackson's  admin- 
istrator by  a  better  title,  and  thereupon,  in  September, 
1868,  Douglass,  as  administrator  of  Jackson,  recovered 
a  judgment  against  Gregg,  upon  his  implied  warranty 
of  title,  for  two  hundred  dollars,  on  which  execution 
issued,   and    was   returned    nothing   found. 

On  the  2d  of  October,  1871,  Douglaps,  as  admin- 
istrator, filed  his  bill  against  Gregg  and  wife  to  reach 
the  equitable  title  of  Gregg  in  fifty  acres  of  land, 
which  he  had  morgaged  to  Walton  to  secure  certain 
liabilities  of  Gregg,  on  which  Walton  and  others  were 
bound  for  Gregg,  but  all  which  had  been  paid  off  by 
Gregg. 

The  legal  title  to  the  fifty  acres  was  divested  out 
of  Walton's  heirs  by  a  decree  rendered  in  October, 
1871,  and  vested  in  Gregg,  and  afterwards  in  Mont- 
gomery, by  conveyance  from  Gregg  and  wife,  dated 
in    1872. 

In  April,  1873,  complainant  filed  his  amended  bill, 
in  which  he  alleged  that  the  contract  out  of  which 
complainant's  judgment  of  two  hundred  dollars  arose 
was  made  in  1867,  and,  therefore,  that  Gregg  had  no 
right  to  set  up  his  homestead  exemption,  under  the 
act   of  March,   1868. 

Gregg  and  wife  answered  the  amended  bill,  insist- 
ing on  their  homestead  rights,  and  claiming  that  com- 
plainant's judgment  was  rendered  after  the  passage  of 
the    homestead    law  of  1868,  and   that   he    had    no  right 

to   interpose    his   liability    under   the   contract  of  sale    of 
25— voj..  7. 
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the     mule,    in     1867,    as    a     liability    existing     at    that 
time. 

The  Chancellor  held  that  complainant  fixed  his  lien 
upon  Gregg^s  interest  in  the  land  by  filing  his  original 
bill,  in  October,  1871,  and  that  this  lien  would  pre- 
vail against  Gregg,  and  also  against  Montgomery,  who 
took  the  conveyance  from  Gregg  after  complainant's 
bill  was  filed.  He  held,  also,  that  when  Gregg  sold 
the  mule  to  complainant's  intestate,  in  1867,  he  be- 
came bound  upon  an  implied  warranty  of  title,  and 
as  it  was  afterwards  determined  that  Gregg  had  no 
title,  it  followed  that  Gregg  was  bound  by  his  con- 
tract of  sale  to  refund  to  complainant's  intestate,  upon 
his  warranty  of  title,  the  amount  of  the  purchase 
money;  and  that  this  was  a  subsisting  liability  vesting 
in  Gregg  when  the  homestead  law  passed,  and  that 
the  same  was  not  affected  by  the  homestead  law,  but 
that  complainant  was  entitled  to  have  the  lien  enforced 
by   a   sale   of  the   land. 

We  think  there  is  no  error  in  the  conclusions  of 
the  Chancellor  upon  the  facts,  and  we  affirm  his 
decree. 
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Elijah  Duncan  v.  The  State. 

"Criminal  Law.  Charge  of  the  judge  in  felony  cashes  to  h<*  VTriiten  and  taJeen 
out  by  the  jury.  The  act  of  March  10,  1873,  sec.  2,  requires  the  charge 
of  the  judge,  in  felony  cases,  to  be  written,  and  to  be  taken  out  by  the 
jury  upon  their  retirement.  In  this  case  the  jury,  when  they  retired, 
failed  to  take  the  charge  with  them  :  Held,  that  the  act  is  mandatory, 
and  for  thin  omission  of  the  jury  the  case  will  be  reversed,  and  a  new 
trial  awarded. 

Cases  cited :  Manier  v.  State,  6  Baxter,  595. 


FROM  CARROLL. 


Appeal   from   the   Circuit   Court.      Jas.    D.  Porter, 
Judge. 

Attorney-General  Heiskell   for  the  State. 

Hawkins  &  Harrison   and   M.  D.  Cardwell  for 
defendant. 

Deaderick,  J.,  delivered    the   opinion   of  the   court. 

The  plaintiff  in  error  was  convicted  at  the  January 
Term,  1874,  of  the  Circuit  Court  of  Carroll  county  of 
murder  in  the  first  degree,  with  mitigating  circum- 
stances, and  was  sentenced  by  the  judgment  of  the 
court  to  confinement  in  the  penetentiary  for  life.  He 
has  appealed  in  error  to  this  couii,  and  assigns  as 
error,  that  the  charge  was  not  taken  out  by  the  jury 
upon  their  retirement.  The  bill  of  exceptions  shows 
that   the   charge   of  the   court   was  not   given    into  the 
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hands  of  the  jurors,  nor  was  it,  in  any  way,  delivered 
to  them  to  be  taken  to  their  room,  upon  their  retire- 
ment  or   afterwards." 

The  act  of  March  10,  1873,  see.  2,  provides,  "that 
on  the  trial  of  all  felonies  every  word  of  the  judge's 
charge  shall  be  reduced  to  writing  before  being  given  to 
the  jury,  and  no  part  of  it  whatever  shall  be  delivered 
orally  in  any  such  case.  Every  word  of  the  charge  shall 
be  written,  and  read  from  the  writing,  which  shall  be 
filed  with  the  papers,  and  the  jury  shall  take  it  out 
with    them   upon   their    retirement." 

In  the  cases — one  at  Knoxville  and  one  at  Nash- 
ville— where  the  charges  had  not  been  delivered  in 
writing,  the  offenses  charged  being  felonies,  we  held 
that  the  act  of  1873  was  mandatory,  and  when  the 
bill  of  exceptions  showed  that  the  charge  had  in  such 
cases  been  delivered  orally,  that  it  was  error,  for  which 
this   court   would    reverse. 

The  act  prescribes  to  the  judge,  in  unmistakably 
plain  terms,  his  duty,  and  the  mode  in  which  it  shall 
be  performed.  The  3d  section  of  the  act,  in  terms 
equally  clear,  declares  the  intention  of  the  Legislature 
to  be  "to  prohibit  judges,  wholly,  from  making  oral 
statements  to  juries  in  any  case  involving  the  liberties 
and   lives   of  the   citizens." 

The  primary  object  of  the  law  is  to  have  the 
charge  so  delivered  that  there  can  be  no  misunder- 
standing between  the  court  and  counsel  as  to  the  in- 
structions given  to  the  jury,  and  none  by  the  jury. 
In  practice  such  differences  have  frequently  arisen,  and 
it   has  sometimes   happened   that  jurors,  after  concurring 
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in  a  verdict,  have  afterwards  sought  to  have  it  set 
aside,  upon  the  plea  that  the  charge  of  the  court  was 
misunderstood. 

The  act  requires  the  written  charge  to  be  filed 
with  the  papers,  and  taken  out  by  the  jury  "upon 
their  retirement,"  that  they  may  have  present  with 
them  the  means  of  settling  any  controversy  that  may 
arise  as  to  what  the  judge  did  charge.  The  law  re- 
quires in  very  emphatic  language  that  the  charge  shall 
be  written  and  read  to  the  jury,  and  that  they  shall 
take  it  out  with  them.  The  terms  of  the  exception 
flhow  with  sufficient  certainty  that  the  jury  did  retire 
after  the  charge  was  delivered,  and  that  the  written 
charge   was   not   taken   out   by   them. 

If  they  had  delivered  their  verdict  without  retiring 
from  their  seats,  the  act  would  not  have  applied,  as 
the    reason    or   necessity    for   it   would    not   have  existed. 

It  is  true  that  the  presumption  of  law  is  in  favor 
of  the  regularity  of  the  acts  of  the  Circuit  Judge, 
but  where  a  plain  mandatory  statute  has  not  been 
obeyed,  and  the  bill  of  exceptions  shows  that  fact,  we 
have  no  authority  to  say  such  disregard  of  the  direc- 
tion of  the  statute  is  excusable,  and  in  effect  nullify 
the    provisions    of  the   act. 

We  hold  that  the  failure  to  require  the  jury  to 
take  out  with  them  in  their  retirement  the  written 
charge   was   erroneous. 

Reverse   the  judgment. 
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Caroline  DeBerry  v,   Robt.  B.  Hurt. 

1.  Chancery  Pleading.    Ansftver.    The  Btatements  of  the  answer  which 

are  responeiye  to  the  allegatioDB  of  the  bill  are  evidence  for  the  de> 
fendant;  but  statements  in  the  answer  in  avoidance  of  the  allegations 
of  the  bill  are  not,  and  must  be  supported  bj  proof. 

2.  Emancipation.     Will.    Lepaci/.    A  will  contained  the  following  clause : 

'*  I  give  and  bequeath  to  Absalom  DeBerry,  my  executor  and  admin- 
istrator, my  man  Donelsou,  for  the  purpose  and  intention  as  herein- 
after mentioned,  viz :  .  .  .  I  will  him  to  be  set  free,  and  if  the 
laws  of  the  State  will  not  allow  it  to  be  done,  that  he  be  permitted  to 
go  to  a  State  where  he  will  be  free  and  not  be  a  slave ;  and  I  also  give 
to  my  executor  the  sum  of  five  hundred  dollars,  in  trust,  to  be  given 
to  my  negi'o  man  Bonelson  when  he  may  be  set  free,  or  go  off  to  act 
for  himself,  or  do  with  it  as  the  circumstances  and  situation  of  said 
Donelson  may  seem  mobt  prudent  and  proper."  Heldj  that  the  eman- 
cipation of  the  slave  was  not  a  condition  precedent  to  the  vesting  of 
the  legacy.  The  executor  was  charged  with  a  trust  to  pay  him  the 
legacy  if  he  became  free,  under  the  laws  of  the  State,  or  emigrated 
to  a  free  State,  and  if  he  remained  in  the  State,  and  could  not  be 
legally  emancipated,  then  to  the  investment  of  it  for  his  best  interest 
under  the  circumstances. 

Cases  cited:   Nelson  v.  Smithpeter,  2  Col.,  13;   Jamison  v,  McCoy,  5 
Heis..  108 ;  Lynch  v.  Bevits,  1  Heis.,  600. 


FROM    MADISON. 


Appeal   from   the   Chancery   Court.     Jas.   Fentress, 
Chancellor. 

Talbot  &   Leiper   for  complainant. 

Caruthers  &   Mallory   for  defendant. 

Deaderick,  J.,  delivered    the   opinion    of  the    court. 
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ComplainaBt  appeals  from  the  decree  of  the  Chan- 
cery Court  at   Jackson    dismissing   his   bill. 

The  bill  was  filed  in  April,  1870,  by  the  adminis- 
trator of  Donelson  DeBerry,  deceased,  formerly  the  slave 
of  Allen  DeBerry,  deceased,  and  emancipated  by  his 
will    in   1847. 

The  provisions  of  the  will  as  to  Donelson  are :  ''  I 
give  and  bequeath  to  Absalom  DeBerry,  my  executor 
and  administrator,  my  man  Donelson,  for  the  purpose 
and  intent  as  hereinafter  mentioned,  viz:  In  considera- 
tion of  Donelson  being  my  body  servant,  and  his  good 
behavior,  I  wish  him  to  be  set  free,  and  if  the  laws ' 
of  the  State  will  not  allow  it  to  be  done,  that  he 
may  be  permitted  to  go  to  a  State  where  he  will  be 
free,  and  not  be  a  slave.  And  I  also  give  to  my 
executor,  Absalom  DeBerry,  the  sum  of  five  hundred 
dollars,  in  trust,  to  be  given  to  said  negro  man 
Donelson  when  he  may  be  set  free,  or  go  off  to  act 
for  himself,  or  to  do  with  it  as  the  circumstances  and 
situation  of  said  Donelson  may  seem  most  prudent  and 
proper.^' 

The  bill  was  demurred  to,  the  demurrer  was  over- 
ruled, and  defendant  answered,  admitting  the  provisions 
of  the  will  as  set  out  in  the  bill,  but  insisting  that 
Donelson  was  never  emancipated,  or  sent  to  a  free 
State,  and  died  before  compliance  with  the  conditions 
upon  the  performance  of  which  he  was  entitled  to  the 
payment   of   the   five   hundred   dollar   legacy. 

The  bill  further  states,  that  under  the  discretion 
allowed  in  the  last  part  of  the  clause  set  out  in  the 
bill,  the   respondent  and   his  testator   provided,  and   fur- 
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Dished,  and  paid  the  said  Donelson,  on  said  legacies, 
various  articles  and  sums  of  money,  to  the  full  value 
of  said  legacy;  that  Absalom  DeBerry  provided  him 
with  fifteen  or  twenty  acres  of  good  land,  and  fur- 
nished him  the  means  to  build  a  house  thereon ;  and 
that  the  five  hundred  dollars  was  thus  paid  Donelson 
in  his  life-time.  Donelson  was  never  formally  freed, 
but  was  allowed  by  the  executor  to  live  to  himself 
and  enjoy  the  fruits  of  his  own  labor  until  1859,  when 
he  died. 

The  cause  was  heard  upon  bill  and  answer,  and 
'  the  bill  was  dismissed,  upon  the  assumption,  as  we 
infer  from  the  argument,  that  the  complainant  had  set 
the  cause  for  hearing  upon  bill  and  answer,  and  that 
the  answer  was  therefore  taken  as  true,  the  parts 
setting  up  matter  in  avoidance,  as  well  as  that  directly 
responsive   to   the    bill. 

The  record,  however,  does  not  show  that  the  cause 
was  set  for  hearing  by  complainant,  but  simply  that 
it   "  was    heard    upon    bill   and    answer." 

The  answer,  therefore,  was  evidence  only  so  far  as 
it  was  responsive  to  the  bill,  and  the  alleged  pay- 
ments, or  other  matter  in  avoidance,  could  not  be 
taken  as  true,  but  should  have  been  established  by 
proof. 

It  is  manifest  from  the  clause  of  the  will  quoted, 
that  the  primary,  and,  indeed,  the  object  of  the  tes- 
tator was  to  confer  freedom  and  a  legacy  of  five 
hundred  dollars  upon  Donelson  when  he  should  be  set 
free,  or  **  go  off  to  act  for  himself,"  and  the  instruc- 
tions to   the   trustee   or   executor   were    in    substance    to 
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dispose  of  the  five  hundred  dollars  for  the  benefit  of 
Donelson,  as  his  circumstances  and  situation  required. 
The  defendant  seems  from  his  answer  tp  have  pursued 
the  spirit  of  this  direction  of  the  will  in  furnishing  a 
house,  land,  horse,  provisions,  and  money  to  Donelson 
upon  the  idea  that  he  was  fulfilling  the  requirements 
of  the    will. 

If  these  facts  alleged  in  the  answer  are  sustained 
by  proof,  they  should  abate,  pro  tanto  or  in  full,  as 
the  case  may  be,  the  legacy.  But  we  do  not  think 
that  testator  designed  to  require,  as  a  condition  prece- 
dent to  the  payment  of  the  legacy,  that  Donelson 
should  be  formally  emancipated  or  leave  the  State,  or 
forfeit  the  legacy.  On  the  contrary,  it  is  clear  that 
his  chief  object  was  to  secure  to  him  the  benefit  of 
the  five  hundred  dollars,  and  directed  it  to  be  paid 
to  him  when  set  free,  or  when  he  should  go  off  to 
act  for  himself;  or  if  neither  of  these  contingencies 
should  happen,  the  executor  was  directed  to  do  with 
it  (for  the  benefit  o(  Donelson)  as  his  situation  and 
circumstances   required. 

The  right  to  his  freedom,  and  to  the  legacy  vested 
in  Donelson  by  the  will  of  his  late  master  and  his 
administratrix,  may  maintain  a  suit  for  the  recovery 
of  any  balance  of  it  which  may  be  due:  2  Cold.,  13; 
Jamison,  adm'r,  v.  McCoy ,  MS.,  Jackson,  April  Term, 
1871 ;    Lynch  v.  Bevits,  1    Heis.,  600. 

The  decree  of  the  Chancellor  will  be  reversed,  and 
the  cause  remanded  tor  an  account  and  further  pro- 
ceedings. 
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John  L.  Kerb  v.  F.  M.  White. 

Supreme  Court.  Power  of  to  grant  injunctions  and  appoint  receivers.  The 
Supreme  Court  has  the  power  to  issue  restraining  orders,  and  to  ap- 
point receiverB,  when  it  becomes  necessary  and  proper  to  exercise 
such  powers,  in  the  due  administration  of  its  appellate  jurisdiction. 
But  to  exercise  these  powers,  the  property  sought  to  be  placed  in  the 
hands  of  the  receiver  must  be  first  brought  under  the  jurisdiction  of 
this  court  by  virtue  of  the  appeal,  or  by  virtue  of  some  order  or  de- 
cree rendered  in  this  court.  And  in  order  to  be  able  legally  to  issue 
a  restraining  order  against  a  party,  that  party  must  be  subject  to  its 
jurisdiction,  as  a  party  in  the  cause  in  this  court. 


FROM    SHELBY. 


Appeal  from  the  Chancery  Court.  W.  H.  Smith, 
Chancellor. 

Patterson  &  Lowe,  Duncan,  Estes  and  Jack- 
son  for  complainant. 

KoRTRECHT,   Craft   &   ScALBS   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  application,  by  petition,  to  this  court 
for  a  writ  of  injunction  and  for  the  appointment  of 
a   receiver,    under   the   following   circumstances: 

John  Kerr  died  in  Shelby  county,  in  1870,  leav- 
ing a  large  real  and  personal  estate.  He  left  a  will, 
duly  probated,  by  which  he  devised  and  bequeathed 
to  complainants — three  of  his  minor  grandchildren — a 
considerable   real    and    personal   estate   in   Georgia,   Mis- 


APRIL  TEKM,  1874.  395 


Kerr  v.  White. 


sissippi    and    TeDne8see.     The    property   so   devised   and 
bequeathed    was    vested    by   the   will    in    T.    W.    White 
HS   trustee,  with    full   powers   to   manage   and  dispose   of 
the   trust    property,   and   with   directions   to    appropriate 
as   much    thereof   as   might    be   necessary   for    the   edu- 
cation  of  the   beneficiaries.       Testator   appointed   F.    M. 
White     his    executor,    and    excused     him     from    giving 
bond    and    security   as    such.       Complainants,    by    their 
mother   and   step-father   as   next   friends,  filed   their   bill 
against   F.    M.   White   as    executor,   and    T.   W.   White 
the    trustee,    the    main    object    of   which    is    to   require 
T.    W.    White,   the   trustee,   to   give   bond   and  security, 
or^   on    his    failure   to   do    so,   that    another    trustee   be 
appointed.       The   only   allegation    against   the   trustee  as 
to   his    failure    to   discharge    his    duties,   is,    that   he    has 
not   furnished    the  necessary   funds    for   the   education  of 
complainants.        This    allegation    is    answered,    and    de- 
fendant   states   that    complainants    have   a   sufficient    in- 
come  coming    from    their   father's   estate    for   their   edu- 
cation,   and    that   by   the    terms   of   the    will    he   is   not 
bound   to   provide   for   their   education   out   of  the   trust 
estate,    unless    the    income    from     their    father's    estate 
shall   prove   insufficient;     in   that   event   he   is   really   to 
furnish    the    necessary    funds.       As    to    the    application 
that    he   be   required    to    give    bond    and    security,   the 
trustee  denies   upon    the    grounds   that,    by  the   terms  of 
the  will,   it    was   not   the    intention   of  the   testator   that 
he   should    give    bond    and    security.       The    cause    was 
heard    on    the    demurrer    of    defendant    T.    W.    White, 
which   was   sustained    as  to   so   much   of  the  trust    prop- 
erty  as    is    situated    in     Georgia    and     Mississippi,    and 
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overruled  as  to  so  much  as  is  in  Tennessee.  From 
this  decree  complainants  and  defendant  T.  W.  White 
take  cross  appeals.  The  other  defendant,  F.  M.  White, 
having  neither  answered  nor  demurred,  is  not  before 
this   court. 

No  application  was  made  in  the  court  below  for 
writs  of  injunction  to  restrain  F.  M.  White  from  pay- 
ing over  the  funds  of  the  estate  to  T.  W.  White,  the 
trustee;  nor  was  any  application  made  for  the  ap- 
pointment  of  a   receiver. 

The  application  is  now  made  in  this  court  for  in- 
junction, and  for  the  appointment  of  a  receiver  pen- 
dente  lite. 

The  petition  alleges  that  the  trustee  is  a  man  of 
comparatively  small  means,  considering  the  large  estate 
to  be  received  by  him  as  trustee;  that  the  safety  of 
the  trust  estate  makes  it  necessary  that  it  should  be 
in  the  custody  of  the  court  pending  the  litigation; 
that  the  trustee  is  greatly  undervaluing  the  amount 
of  the  estate,  and  that  he  is  threatening  to  sell  some 
of  the  real  estate  in  Georgia,  and  petitioners  are  ap- 
prehensive that  he  will  abuse  the  trust  reposed  in 
him  by  the  testator,  and  that  their  estate  will  be 
squandered  and  lost.  The  petition  is  sworn  to,  and 
is  accompanied  by  affidavits  in  support  of  some  of  the 
allegations   in   the    petition. 

This  court  has  power  to  issue  restraining  orders, 
and  to  appoint  receivers,  when  it  becomes  necessary 
and  proper  to  exercise  such  powers,  in  the  due  ad- 
ministration of  its  appellate  jurisdiction.  But  to  ex- 
ercise  those   powers,   the    property   sought   to   be   placed 
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io  the  hands  of  the  receiver  must  be  first  brought 
under  the  jurisdiction  of  this  court,  by  virtue  of  the 
appeal,  or  by  virtue  of  some  order  or  decree  rendered 
in  this  court.  And  in  order  to  be  able  legally  to 
issue  a  restraining  order  against  a  party,  that  party 
must  be  subject  to  its  jurisdiction,  as  a  party  in  the 
cause   in   this   court. 

In  the  present  case,  F.  M.  White  is  not  a  party 
to  the  cause  in  this  court,  and  hence  we  have  no 
jurisdiction  to  issue  an  injunction  or  other  process 
against   him. 

The  trust  fund,  now  sought  to  be  turned  over  to 
a  receiver,  was  not  taken  into  the  custody  of  the 
court  below  by  process  of  attachment,  or  by  the  ap- 
pointment of  a   receiver. 

The  application  now  to  this  court  to  impound  the 
property  and  place  it  in  the  hands  of  a  receiver, 
necessarily  and  palpably  involves  the  exercise  of  orig- 
inal jurisdiction,  and  that,  too,  upon  an  ex  parU  ap- 
plication involving  issues  of  fact  as  well  as  of  law, 
as  to  which  this  court  is  expressly  forbidden  to  ex- 
ercise jurisdiction. 

The   petition   is   therefore   dismissed   with   costs. 
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Wm.  Barton  and  Wife  v.  Wm.  J.  Cannon,  adm'r. 

Will.  Partition.  County  Court.  Jurisdiction.  A.  died  leaving  a  will,  in 
which  he  devised  his  real  estate  to  his  widow  for  life,  and  directed 
his  executor  to  sell,  after  the  widow's  death,  the  real  estate,  and  dia- 
trihute  the  proceeds  equally  among  his  children.  After  the  death  of 
the  widow,  the  land  not  having  heen  disposed  of  in  accordance  with 
the  directions  of  the  will,  B.,  who  had  purchased  the  share  of  several 
of  the  children,  filed  a  bill,  in  conjunction  with  the  executor,  in  the 
County  Court,  for  a  sale  of  the  real  estate  for  partition  among  those 
interested  therein.  All  parties  in  interest  were  made  defendants,  and 
the  suit  was  regularly  conducted,  and  a  sale  obtained.  B.  became 
the  purchaser  at  the  sale.  Upon  a  bill  filed  by  the  children  whose 
shares  had  not  been  purchased  by  B.,  to  have  the  sale  set  aside  and 
the  proceedings  in  the  County  Court  declared  void,  it  was 
Heldf  that  B.,  the  purchaser,  had  no  such  title  interest  in  the  real  estate 
as  entitled  her  to  either  a  partition  or  a  sale.  She  simply  stood  in 
the  shoes  of  the  persons  from  whom  she  purchased,  and  they,  under 
the  provisions  of  the  will,  had  no  title  or  interest  in  the  realty  itself, 
but  only  in  the  proceeds;  and,  therefore,  the  County  Court  had  no 
jurisdiction  to  sell  for  partition  under  the  bill  of  B.  and  the  executor. 

Case  cited :  Helm  i'.  Franklin,  5  Hum.,  405. 
Code  cited:  Sees.  3262-3. 


FROM    FAYETTE. 

Appeal  from    the  Chancery  Court.      Henry   J.  Liv- 
INGSTON,    Chancellor. 

J.    W.    &   C.    C.   Harris   for   complainants. 

E.   H.   Shelton    for  defendants. 

Freeman,   J.,   delivered   the   opinion   of  the   court. 

Kincheon    Bass    died    in    1852,    leaving    a   will,   by 
which    he    appointed    6.    M.    Patterson    his    executor. 
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Patterson  qualified,  and  took  upon  himself  the  duties 
of  his  office,  and  probably  wound  up  the  estate  by 
collecting  the  assets  and  paying  all  the  debts.  He 
died,  however,  and  in  October,  1870,  W.  J.  Cannon, 
one  of  the  defendants,  was  appointed  administrator, 
with   the   will   annexed. 

By  the  will  of  testator,  in  the  second  clause,  be 
leaves  all  his  personal  property  to  his  wife  for  life, 
''together  with  his  tract  of  land  on  which  he  resided, 
with  all  appurtenances  thereunto  belonging,'^  with  cer- 
tain provisions  therein  for  the  benefit  of  his  children 
then  under  age.  By  the  concluding  clause  of  the 
third  item  of  his  will  he  provides,  ''and  at  the  death 
of  my  beloved  wife,  if  my  negroes  cannot  be  equally 
divided  to  advantage  between  all  my  children,  it  is 
my  wish  that  they,  with  all  the  perishable  property, 
be  sold  on  a  credit  of  twelve  months,  the  land  to  be 
sold  on  a  credit  of  one  and  two  years,  the  proceeds 
arising  from  said  sales,  when  collected,  to  be  equally 
divided  between  all  my  children  then  living,  or  their 
descendants,''  adding  certain  exceptions  and  qualifica- 
tions as  to  portions  of  his  children,  not  necessary  to 
be  noticed.  In  the  concluding  clause,  he  appoints  his 
friend,  Bernard  M.  Patterson,  executor,  "to  carry  out 
the  provisions  of  his  will,"  and  "grants  him  the  lib- 
erty   of  bidding   at   the   sale   as   any    other   individual." 

The  widow  died  in  1870,  and  tlie  negroes  having 
been  emancipated,  left  the  place  on  which  he  resided 
subject   to   the   provisions   of  the    will. 

Caroline  Wirt,  one  of  the  defendants,  in  the  mean- 
time  had   purchased   the   interests   of  four   of    the   lega- 
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tees  under  the  will.  Thereupon,  in  November,  1870, 
she  and  Cannon,  the  administrator,  filed  a  bill  in  the 
County  Court  of  Fayette  county,  stating  tlie  fact  of 
the  purchase  of  the  interests  mentioned,  that  the  debts 
had  all  been  paid  and  the  estate  settled  up,  and 
charging  that  it  was  manifestly  to  the  interest  of  all 
parties  that  the  land  be  thus  sold  for  cash;  asking 
it  to  be  so  sold  if  it  could  be  done,  but  if  it  could 
not  be  done,  then  on  a  credit  of  one  and  two  years. 
To  this  proceeding  all  the  parties  in  interest  were  de- 
fendants, we  believe,  either  by  personal  service  or  by 
publication,  and,  so  far  as  the  allegations  of  this  bill 
show,   the   proceeding   was   regularly   conducted. 

An  order  of  sale  on  a  credit  of  one  and  two 
years  was  ultimately  had,  when  Caroline  Wirt  became 
the  purchaser  of  the  land,  at  what  the  bill  charges 
was  a  grossly  inadequate  price,  and  the  sale  confirmed 
by   the   court. 

This  bill  is  filed  by  the  legatees  having  an  inter- 
est in  the  proceeds  of  said  lands,  to  declare  said  sale 
void,  and  remove  the  cloud  from  the  title,  and  then 
to  have  the  land  sold  by  the  Chancery  Court,  in  ex- 
ecution of  the  trust  (the  executor  being  dead),  and 
the  proceeds  appropriated  under  the  provisions  of  the 
clause   of  the    will   quoted. 

We  need  not  discuss  all  the  questions  of  more  or 
less  interest  presented  in  argument  in  this  case.  The 
bill  was  demurred  to,  so  that  its  allegations  are  to 
be   taken    as   true   for   the   purposes   of  this   opinion. 

The  question  on  which  the  case  turns,  and  which 
is  decisive  of  it,   is,   did   the  County   Court   have  juris- 
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diction  to  sell  the  land  on  the  petition  of  the  pur- 
chaser and  the  administrator  with  the  will  annexed? 
It  is  clear  that  if  this  court  had  no  jurisdiction  to 
make  the  sale,  it  is  a  nullity,  and  whatever  may  have 
been  the  powers  of  the  administrator,  <frc.,  as  such, 
he  could  confer  no  jurisdiction  on  the  court.  Con- 
sent cannot  give  jurisdiction,  though  possibly,  in  some 
cases,  where  the  party  owning  the  property  had  thus 
assented  to  the  sale,  it  might  operate*  as  an  estoppel 
on  him,  in  connection  with  other  facts,  yet  this  is  not 
such   a   case. 

It  is  obvious  this  proceeding  was  intended  to  be 
a  sale  for  partition  under  the  provisions  of  the  Code 
for  this  purpose.  By  sec.  3262,  it  is  provided  that 
"any  person  having  an  estate  of  inheritance,  or  for 
life,  or  for  years,  in  lands,  and  holding  and  being  in 
possession  thereof  as  tenants  in  common,  or  otherwise, 
with  others,  is  entitled  to  partition  under  the  provis- 
ions of  this  chapter."  By  sec.  3263,  it  is  provided: 
"Any  person  entitled  to  a  partition  of  premises  under 
the  foregoing  provisions,  is  equally  entitled  to  have 
such  premises  sold  for  partition,  in  the  following  cases: 
1.  If  the  premises  are  so  situated  that  partition  thereof 
cannot  be  made.  2.  Where  the  premises  are  of  such 
description  that  it  would  be  manifestly  for  the  advan- 
tage of  the  parties  that  the  same  be  sold  instead  of 
partitioned."  That  is,  as  this  language  was  construed 
ill  the  case  of  Helm  et  ah,  v.  Franklin  et  ah.,  5 
Hum.,  405,  "that  if  it  is  manifestly  for  the  interest 
of    the    parties,    in    order    to    make    partition,   that    the 

estate    be   sold,    it   shall    be   so    ordered." 
I       26— VOL.  7. 
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It  is  obvious  from  these  provisions  that  the  com- 
plainants in  this  case  had  no  such  estate  in  this  land 
as  entitled  them^  or  either  of  them^  to  ask  in  the 
County  Court  either  partition  or  sale  for  the  same. 
The  purchaser  of  the  shares,  Caroline  Wirt,  stood  only 
in  the  shoes  of  the  legatees  from  whom  she  purchased. 
They  had  no  "estate  of  inheritance,  or  for  life,  or 
for  years,'^  in  this  land,  but  only  an  interest  in  "the 
proceeds  when  collected,  to  be  equally  divided  between 
all  the  children  then  living,  or  their  descendants.^' 
They  were  entitled  to  receive  the  proceeds  when  col- 
lected, not  before.  It  is  a  case  of  equitable  conver- 
sion, the  land  being  directed  to  be  sold  uncondition- 
ally and  the  proceeds  divided  among  the  legatees; 
that  is,  their  interest  under  the  will  being  a  legacy 
of  personalty,  not  a  right  to  the  land  out  of  which 
it   was   to    be    raised    by   sale. 

We  need  not  consider  or  decide  the  question  of 
whether  the  administrator  with  the  will  annexed  might 
or  might  not,  under  the  Code,  sec.  2240^  have  sold 
the  land  and  executed  the  trust.  It  suffices  to  say, 
that  this  would  not  have  authorized  him  to  come  into 
the  County  Court  and  ask  a  sale  for  partition.  He 
might  have  gone  into  a  court  of  chancery,  probably, 
and  asked  a  sale  and  the  execution  of  the  trust  under 
the  direction  of  that  court.  Be  this  as  it  may — and 
it  is  not  important  to  decide  the  question  here — it  is 
<;ertain  he  has  only  asked  a  sale  in  order  to  partition, 
or  as  being  manifestly  to  the  interest  of  the  parties 
interested,  under  sec.  3323  and  succeeding  sections  of 
the    Code;     and,    in    either     aspect*  of    the    case^     the 
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County   Court   had    no  jurisdiction   of  the  question^  and 

its   proceedings   must   be   held   to    be   a   nullity. 

The   sale   being  a  cloud   on   the  title  of  the  parties, 

should   be   removed   as  such. 

» 

We  need  not  discuss  the  incidental  questions  pre- 
sented  in   argument,   as   this   is   conclusive   of   the   case. 

The  Chancellor  sustained  the  demurrer  and  dis- 
missed the  bill.  We  reverse  his  decree,  and  remand 
the  case  to  be  further  proceeded  in,  with  costs  of 
this   court. 


W.  D.  Alexander  v.  Alderson  &  Watson. 

Trust.  Notes.  Notice,  A.,  a  trustee,  transferred  to  B.,  in  payment  of  a 
personal  debt  dae  from  him  to  B.,  a  note  executed  to  him  as  trustee. 
In  a  contest  between  the  beneficiaries  and  B.,  it  was  held  that  the 
beneficiaries  had  the  nuperior  right,  and  that,  the  note  showing  on  its 
face  its  trust  character,  B.  was  chargeable  with  notice,  and  could  not 
claim  it  as  an  innocent  holder. 


FROM  LAUDERDALE. 


Appeal     from     the     Chancery     Court.        John     W 
Harris,    Chancellor. 

Lynn   &  Oldham   for  complainants. 

Marley   &  Steele  for   defendants. 
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Freeman,  J.,  delivered   the,  opinion   of  the   court. 

The  only  question  presented  for  our  decision  in 
this  case  is,  whether  Ander^n  &  Watson  are  entitled 
to  the  proceeds  of  a  note  of  $800  given  by  A.  &  J. 
L.    Lea   to   J.   M.    Alexander,   April    25,    1868. 

The  facts  on  this  question  are,  that  certain  lands 
had  been  conveyed  to  said  Alexander  in  trust  for  his 
children,  the  complainants,  with  power  as  trustee  to 
have  the  entire  control  and  management  of  said  prop- 
erty, rents,  profits,  etc.,  for  the  purposes  of  the  trust, 
with  authority  "to  sell  and  dispose  of  the  same  when- 
ever he  thinks  the  interest  of  the  parties  for  whose 
benefit  this  conveyance  is  made  requires  it,  and  so 
invest  the  proceeds  in  whatever  other  business  he  may 
think  best."  The  trustee,  under  this  power,  sold  the 
land  to  A.  &  J.  L.  Lea  for  $2,000,  of  which  $1,200 
was  paid,  and  the  note  in  dispute  given  for  balance. 
The  note,  on  its  face,  shows  it  was  payable  to  said 
Alexander  as  "trustee."  It  was  endorsed  to  Ander- 
son &  Watson  in  payment  for  some  furniture,  Alex- 
ander being  engaged  in  the  furniture  business  in  Mem- 
phis at  the  time.  It  was  evidently  transferred  in 
purchase  of  this  property  for  his  own  business,  and 
not   for   the   benefit   of  his    beneficiaries. 

The  question  is,  were  Anderson  &  Watson  bona 
fide  holders  of  the  note,  so  as  to  be  able  to  resist 
the  claim  of  the  beneficiaries?  We  hold  it  clear  that 
they  were  not.  The  case  of  Duncan  v.  Jandon,  15 
Wall.,  175,  is  conclusive  of  this  question.  In  that 
ease,   Jandon   held    certificates  of   stock    as    trustee    for 
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Mrs.  JandoDi  so  expressed  on  their  face.  He  obtained 
a  loan  from  Duncan,  Sherman  &  Co.  by  pledging  these 
certificates  as  collaterals.  Failing  to  pay  the  loan^ 
the  certificates  were  sold.  The  court  held  that  the 
sale  or  disposition  of  the  certificates  of  stock  for  in- 
dividual purposes  by  Jandon  was  a  breach  of  trust, 
and  that  the  fact  appearing  on  the  face  of  the  cer- 
tificates, Duncan,  Sherman  &  Co.  were  chargeable  with 
notice  of  the  trust,  and  inquiry  would  have  informed 
them  of  the  improper  use  of  it,  and  that  the  parties 
taking  the  stock  and  selling  it  were  liable  for  it  to 
the   beneficiary. 

The  case  of  Shaw  v.  Spencer,  100  Mass.  R.,  389, 
cited  in  the  above  case,  was  a  similar  case,  where  the 
name  of  the  beneficiary  was  not  expressed  in  the  face 
of  the  certificate,  as  is  the  case  now  before  us,  but 
only  to  "A.  B.,  trustee,''  and  yet  the  party  receiving 
the   stoofk   was   held   charged    with    notice   of  the   trust. 

These  were  certificates  of  stock,  it  is  true,  but 
there  can  be  no  difference  in  principle  between  such 
securities  and  a  note  like  this.  We  hold  the  benefi- 
ciaries are  entitled  to  the  note,  as  part  of  the  trust 
fund,  or  its  proceeds.  The  decree  of  the  Chancellor 
is  reversed,  and  a  decree  will  be  entered  here  in  ac- 
cordance with  this  opinion.  The  costs  of  this  court 
and  the  court  below  will  be  paid  by  Anderson  & 
Watson. 
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J.  C.  Cooper,  adm'r,  et  al.  v.  Jas.  W.  Burton. 

1.  Administratok's  Acxjount.     County  Court.    The  confirmation  of  the 

report  of  the  clerk  of  the  County  Court  on  the  aocountn  of  an  admin- 
istrator, made  in  pursuance  of  sec.  2342  of  the  Code,  is  final  if  not 
appealed  from. 

Code  cited:   Sec.  2342. 

2.  Code,  secs.  2351-2-3,  construed.    The  order  of  the  court  upon  the 

adminiHtrator  to  make  distribution  of  the  assets  in  his  hands,  made 
after  the  confirmation  of  the  clerk's  report,  operates  an  a  judgment 
againtit  the  administrator  in  favor  of  the  creditors  of  the  estate,  upon 
which  any  one  of  them  may  have  an  execution  issued  for  the  amount 
of  his  debt  against  the  administrator,  upon  affidavit  made  to  the 
clerk  that  the  administrator  has  had  ten  davs'  notice  of  the  creditor's 
intention  to  apply  for  it.  And,  after  the  return  of  the  execution  by 
the  ofiicer  {imlia  bonaf),  the  creditor  may  then,  by  motion,  without 
notice  to  the  suretien,  have  a  judgment  ior  the  amount  of  his  debt 
against  them,  which  judgment  is  based  on  the  order  of  the  court  di- 
recting the  administrator  to  distribute  the  assets. 

Code  cited :   Secs.  2361-2-3. 


FROM    FAYETTE. 


Appeal   from    the    Circuit    Court.       Thos.   J.   Flip- 
pin,   Judge. 

Calvin  Jones  and  E.  H.  Shelton  for  complainants. 

H.   B.   Moorman   for   defendant. 

Freeman,   J.,   delivered   the   opinion   of  the  court. 

« 

In   November,    1861,  Jno.   C.   Cooper  was   appointed 
administrator  of  W.  C.  Robertson  by  the  County  Court 


APRIL  TERM,  1874.  407 

Cooper  V.  Burton. 

of  Fayette  county.  Afterwards,  he  suggested  the  in- 
solveucy  of  the  estate.  The  claims  against  the  same^ 
under  the  order  of  the  court,  having  been  regularly 
presented  and  adjudicated,  the  administrator  was  or- 
dered to  furnish  a  schedule  of  the  assets  of  the  estate, 
perhaps  in  1869^  After  repeated  notices  to  do  so,  a 
schedule  was  filed  in  pursuance  of  sec.  2337  of  the 
Code.  In  this  schedule  is  an  item  of  $1,177.63,  re- 
ceived from  the  branch  of  the  Bank  of  Tennessee  at 
Somerville,  which  is  stated  to  have  been  funds  depos- 
ited by  said  Robertson  in  his  ofiQcial  capacity  as  clerk 
of  one  of  the  courts  of  Fayette  county.  The  clerk, 
in  stating  the  account  of  assets  in  the  hands  of  the 
administrator,  put  down  this  sum  as  part  of  such 
assets.  This  account  was  filed  July  15,  1871.  At 
the  September  term,  1871,  exceptions  were  filed  to 
this  report  by  Cooper  and  the  other  two  defendants, 
sureties  on  his  administration  bond,  and  objection  made 
to   the   confirmation    of  the   report. 

The  substance  of  these  exceptions  were,  first,  that 
the  money  received  from  the  Bank  of  Tennessee  was 
in  notes  of  the  various  banks  of  Tennessee,  current 
at  the  time,  but  which  had  since  depreciated  in  value  ; 
second,  that  the  said  sum  of  $1,177.83  charged  to  the 
administrator,  did  not  belong  to  the  estate  of  said 
Robertson,  but  was  money  deposited  by  him  in  said 
bank  as  clerk  and  special  commissioner  of  the  County 
Court  of  Fayette  county.  Several  other  matters  are 
stated,  based  on  the  same  idea  as  the  last  exception 
mentioned.  No  proof  was  taken  in  support  of  these 
exceptions,   and   at    the    October    term,    1871,   the   ques- 


^ 
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tion  of  Goufirraation  of  the  report  by  the  court  came 
on  to  be  decided,  when  Cooper,  the  administrator,  and 
his  sureties  on  his  bond,  moved  the  court  to  continue 
the  case,  as  the  record  recites,  "in  order  to  take  proof 
as  to  some  of  the  exceptions,"  which  motion  was  re- 
fused, to  which  Cooper  and  the  sureties  excepted,  and 
thereupon    the    report   was   confirmed. 

The  administrator  and  sureties  then  prayed  an  ap- 
peal to  the  next  term  of  the  Circuit  Court  of  Fayette 
county,  which  was  granted  on  condition  of  giving 
bond,  &c.;  but  no  bond  seems  to  have  been  given, 
nor   appeal   ever   perfected. 

By  this  decree,  in  accordance  with  sec.  2351  of 
the  Code,  the  administrator  was  ordered  to  make  dis- 
tribution of  the  assets  among  the  creditors  according 
to  said  account.  This  he  failed  to  do,  after  regular 
notice  served  on  him.  Thereupon  an  execution  was 
issued,  as  provided  for  by  sees.  2352-3  of  the  Code. 
These  sections  are  as  follows:  "Said  order  shall  ope- 
rate as  a  judgment,  upon  which  execution  may  be 
issued  by  the  clerk  in  favor  of  any  creditor,  directed 
to  any  officer,  and  returnable  before  the  clerk  in 
thirty  days,  and  upon  which  such  other  proceedings 
may  be  had  to  enforce  the  liability  of  the  adminis- 
trator or  executor  and  his  sureties  as  are  usual  in 
other  cases  of  judgments;  and  any  creditor  may,  on 
motion,  have  judgment  entered  against  the  sureties  of 
the  administrator  or  executor."  The  other  section 
provides  for  ten  days  notice  to  the  administrator  or 
executor,  of  the  intention  of  the  creditor  to  apply  for 
the   execution. 
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The  latter  part  of  sec.  2352  is  awkwardly  ex- 
pressed, in  providing  for  "such  other  proceedings  to 
be  bad  to  enforce  the  liability  of  the  administrator 
or  executor  and  his  sureties  as  are  usual  in  other 
cases  of  judgments,"  thus  implying  that  the  order  op- 
erated as  a  judgment  against  the  sureties  as  well  as 
the  representative.  But,  taking  it  in  connection  with 
the  next  clause  of  the  same  section,  "and  any  cred- 
itor may,  on  motion,  have  judgment  entered  against 
the  sureties  of  the  administrator,"  we  construe  it  to 
mean,  that,  after  the  return  of  the  execution  against 
the  administrator,  then,  at  any  rate,  any  creditor  may, 
on  motion,  have  judgment  enter>ed  for  the  amount  to 
which  he  is  entitled  on  his  debt  against  the  estate, 
based  on  the  order  required  to  be  made  on  the  ad- 
ministrator.      No  motion   is  required  for  this  judgment. 

In  the  case  before^  us,  however,  on  failing  to  make 
the  money  out  of  the  administrator,  regular  notice  was 
given  the  sureties  that  a  motion  would  be  made  for 
judgment  against  them  as  sureties  at  the  February 
term,  1872.  At  said  term  a  motion  was  entered,  and 
judgment  formal  entered  against  the  sureties,  to  which 
they  excepted,  and  then  appealed  to  the  Circuit  Court 
of  Fayette  county,  where  the  judgment  of  the  County 
Court  was  affirmed,  from  which  an  appeal  is  prose- 
cuted   to   this   court. 

On    these    facts    it   is   obvious    that,   whatever    may 

have   been    the   rights  of  the   parties  as  to  the  disputed 

item   of    $1,177.83,    or    however    sound    the    objections 

might   have    been    to   the   correctness   of   the    report   of 
» 

the   clerk   if   sustained    by   proof,    yet    the    part;ies    can 
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have   DO   remedy   in   this    court    on    this    appeal.       The  | 

judgment   of   the    County   Court    confirming    the    report  J 

of  the  clerk;  was  a  final  judgment  on  the  question, 
from  which,  by  sec.  2345,  "any  person  interested 
might  have  appealed/'  Not  having  done  so,  no  mat- 
ter involved  in  that  decree  of  confirmation  can  be 
reinvestigated,  upon  an  appeal  from  the  subsequent 
judgment  rendered  against  the  sureties  under  the  other 
provisions   we   have   cited. 

The  appeal  now  before  us  only  brings  up  the  cor- 
rectness of  the  judgment  appealed  from,  and  as  there 
is   nothing    on    its    face    from   which   we    can    see    any 

error   in   it,    we   can   but   affirm   it.       The   sureties   pos- 

■ 

sibly  may  have  a  remedy,  or  ought  to  have  had  at 
the  proper  time,  but  certainly  they  stand  in  no  atti- 
tude for  any  relief  on  the  record  as  it  stands  at 
present. 

Let   the  judgment   be   affirmed   with   costs.  i 
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Isaac  Happek*  v,  Hartby  &  Kofpod. 

Mabbied  Women.  Controjct  of  vnfe.  LiabilUy  of  htuband.  Preswnp- 
don.  If  a  married  woman,  with  the  knowledge,  consent,  and  ratifi- 
cation of  her  husband,  contract  for  labor  on  her  real  estate,  a  pre- 
sumption would  arise  that  he  thereby  made  it  his  own  contract,  for 
which  he  would  be  liable,  unless  the  presumption  should  be  rebutted 
by  proof  that  the  contract  was  made  exclusiyely  with  the  wife,  and 
upon  her  credit  alone.  But  if  the  credit  be  given  to  her  alone,  the 
husband  will  not  be  liable,  although  his  wife  lives  with  him,  and  he 
sees  her  in  the  enjoyment  and  use  of  the  fruits  of  the  labor,  without 
objection.  In  such  case  the  husband  can  be  made  liable  only  upon 
a  new  contract,  based  on  a  proper  consideration. 

Case  cited :  Catron  v.  Moore  &  Warren,  1  Col.,  364. 


FROM   SHELBY. 


Appeal  from  the  Law  Court.  J.  A.  Anderson, 
Judge. 

W.   M.   Randolph   for  complainant. 

Gault  &   Waddell   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

These  suits  were  brought  in  the  Law  Court  at 
Memphis  by  Hartby  &  Koffod,  and  by  J.  H.  Hartby, 
against  Isaac  Happek  and  wife,  Julia  Happek,  for 
balance  due  for  work  and  labor  done  in  the  building 
of  a  house  in  Memphis.  The  contract  for  the  build- 
ing   was    made    between    Julia    Happek,   wife   of    Isaac 
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Happek^  and  Hartby  &  Koflfod.  The  contract  was 
known  to  and  approved  by  Isaac  Happek^  and  after 
the  building  was  completed  Isaac  Happek  and  his  wife 
used  and  occupied  it.  The  lot  on  which  the  house 
was  built  was  the  property  of  Julia  Happek^  by  deed 
in   fee   simple^   but   not   held   as   separate   property. 

Under  the  proof  and  the  charge  of  the  court,  the 
jury  found  for  Julia  Happek,  upon  the  ground  that, 
as  a  married  woman,  she  was  not  bound  by  her  con- 
tract, but  against  Isaac  Happek  upon  the  ground  that 
the  contract  was  made  by  Julia  Happek  his  wife,  with 
the  knowledge,  assent,  and  approval  of  her  husband 
Isaac. 

The   appeal   is   by    Isaac   Happek. 

The  main  error  relied  on  for  reversal  is  assigned 
upon  the  charge  of  the  court,  in  these  words:  "If  you 
find  from  the  proof  that  the  contract  entered  into  by 
the  plaintiffs  and  the  defendant,  Julia  Happek,  for  the 
erection  of  the  building  therein  described,  upon  the 
lot  of  ground  owned  by  her,  was  made  by  the  said 
Julia  with  the  knowledge,  assent,  and  approval  of  her 
husband  Isaac,  then  the  contract  is  his,  and  he  is 
bound  thereby,  unless  it  is  shown  by  the  proof  that 
she  had  a  separate  income  at  her  own  disposal/'  etc.^ 
and  he  added,  "  that  the  lot  upon  which  the  house  was 
built,  and  held  by  her  under  the  deeds  read  in 
evidence,    was    not   separate   property   in    her." 

This  charge  is  probably  based  upon  a  portion  of 
the  opinion  of  this  court,  in  the  case  of  Catron  v. 
Moore  and  Warren,  1  Col.,  364,  in  which  it  was  said: 
"  If   the    wife    purchase    goods,   or    order    work   to    be 
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done,  and  the  husband,  by  any  act  precedent  or  sub- 
sequent, ratifies  the  contract  by  his  assent,  the  husband 
shall  be  liable  upon  it,  whether  the  goods  or  work 
are  for  himself,  his  children,  or  for  his  family/'  It 
is  added,  the  husband  will  be  bound,  "unless  it  ap- 
pears that  she  has  a  separate  income  at  her  own  dis- 
posal, to  be  expended  by  her  free  from  the  control  of 
the   husband/' 

This  portion  of  the  opinion,  taken  by  itself,  would 
seem  to  lay  down  the  doctrine,  that  if  a  married 
woman,  owning  no  separate  estate,  but  owning  real 
estate  in  fee,  enter  into  a  contract  for  improvements 
on  her  real  estate,  and  her  husband,  by  any  act, 
precedent  or  subsequent,  ratifies  the  contract,  he  there- 
by becomes  liable  as  matter  of  law,  whether  the  par- 
ties contracting  with  his  wife  contracted  alone  upon 
the    credit   of  his   wife    or   not. 

The  Circuit  Judge  so  understood  the  opinion,  and 
charged    as   already   quoted. 

It  is  no  doubt  true  that  if  a  married  woman,  with 
the  knowledge,  consent,  and  ratification  of  her  husband, 
contract  for  labor  on  her  real  estate,  a  presumption  of 
fact  would  arise,  that  if  he  thereby  made  it  his  own 
contract,  for  which  he  would  be  liable,  unless  the  pre- 
sumption should  be  rebutted  by  proof  that  the  contract 
was  made  exclusively  with  the  wife,  and  upon  her 
credit  alone.  And  we  are  led  to  infer  that  this  was 
all  that  the  court  intended  to  lay  down  as  the  rule, 
from  what  we  find  in  subsequent  portions  of  the 
opinion.  For  instance,  *'  if  the  credit  be  given  solely 
to   the   wife,   the    husband   is   not    liable,   although   they 
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live  together,  and  although  he  sees  her  in  possession 
of  the  goods  bought,  or  fruits  of  the  work  done;  nor 
need  he  prove  that  the  goods  or  labor  were  not 
necessary. 

The  question  whether  the  credit  was  given  to  the 
wife  is,  however,  generally  a  question  of  fact  for  the 
jury,  and  if  the  credit  is  once  given  to  her,  the  hus- 
band will  not  be  liable,  although  the  wife  lives  with 
him,  and  he  sees  her  in  the  enjoyment  and  use  of  the 
articles  or  fruits  of  the  labor,  without  objection,  for 
the  law  does  not  allow  a  person  who  has  once  given 
credit  to  A,  knowing  all  the  facts,  afterwards  to  shift 
his  claim,  and  charge  6.  In  such  a  case,  the  hus- 
band can  only  become  liable  by  some  distinct  and 
independent  contract  of  his  own  in  regard  to  the  debt, 
founded    upon    a   new   and    proper   consideration/' 

The  true  test  is  here  laid  down,  as  to  whom  the 
credit  is  given.  If  given  to  the  wife  alone,  then  the 
husband  can  be  made  liable  only  upon  a  new  contract 
based  on  a  proper  consideration.  But  in  determining 
the  question  of  fact,  as  to  whom  the  credit  is  given, 
proof  that  the  husband  consented  to  and  ratified  the 
contract  would  raise  the  presumption  that  it  was  his 
contract,  unless  it  was  rebutted  by  proof  that  credit 
was   given   alone   to   the   wife. 

The  charge  of  the  Circuit  Judge  was  in  conflict 
with  this  view  of  the  law,  and  even  in  broader  terms 
than  those  used  in  the  first  portions  of  the  opinion 
quoted  above,  and  upon  request  made  to  charge  in 
accordance  with  the  rule  here  laid  down,  he  declined 
to   do   so. 
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For  this  error  the  judgment  is  reversed,  without 
reference  to  other  questions  discussed,  as  to  which  we 
see   no   special   ground   of  exception   to   the   charge. 


Ida  E.   Douglass  v.  R.  A.  Mumford. 

Tax  SAiiiS.  Report  and  jndgmeut.  Itecitals.  Collector's  deed.  Since  the 
act  of  1844  it  has  been  the  settled  rule  that  as  to  irregularities  in  tax 
sales  occuring  before  judgment  and  order  of  sale,  no  enquiry  can  be 
made,  except  it  be  shown  that  the  taxes  had  been  paid  before  judg- 
ment of  condemnation;  and  if  the  collector's  deed  recite  the  facts 
essential  to  the  validity  of  the  proceedings,  such  recitals  are  prima 
fade  evidence  of  the  existence  of  the  facts.  If  the  deed  recite  that 
the  sale  was  duly  advertised,  this  recital  may  be  rebutted  by  proof, 
because  it  is  a  proceeding  subsequent  to  the  judgment.  But  if  the 
collector  recite  in  his  deed  that  the  report  of  the  list  of  unpaid  taxes 
was  duly  made,  this  fact  cannot  be  rebutted,  because  it  is  a  proceed- 
ing anterior  to  the  judgment  of  condemnation,  and  on  which  the 
order  of  sale  is  based. 

Cases  cited:   Tharp  v.   Hart,  2  Sneed,  670;    Henderson   v.   Staritt,  5 
Sneed,  472. 
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NiCHOisON,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  action  of  ejectment,  in  which  both  par- 
ties deraign  their  title  from  Jessee  D.  Carr,  Douglass 
claiming  under  a  sheriff  deed,  and  Mumford  under  a 
tax  collector's  deed.  The  ta^^  collector's  deed  is  prior 
in  time,  and  if  the  tax  sale  was  valid,  Mumford  has 
the    better   title. 

DouglaSvS  offered  to  read  the  transcript,  of  the  pro- 
ceedings in  the  Circuit  Court,  for  the  condemnation  of 
the  land  in  controversy  for  the  unpaid  taxes  of  1847, 
for  the  purpose  of  showing  that  the  land  was  not 
duly  reported  for  taxes,  as  required  by  law.  The 
court  rejected  the  evidence  for  that  purpose,  charging 
the  jury  that  unless  the  proof  shows  that  the  taxes 
had  been  paid  before  judgment  of  condemnation,  the 
plaintiff  could  not  attack  the  judgment,  and  that  the 
tax  deed  on  its  face  recites  every  fact  necessary  to 
show,  prima  facie,  that  defendant  got  a  good  title 
under  said  deed,  and  that  unless  the  plaintiffs  have 
shown  by  proof  that  the  recitals  in  the  deed,  to-wit : 
that  the  land  was  duly  advertised,  etc.,  were  false, 
then,  if  the  tax  sale  was  prior  in  time  to  the  sheriff's 
sale,  the  defendant  would  have  the  better  title.  Under 
this  ruling  and  charge  the  jury  found  for  defendant, 
who   claimed    under   the   tax  deed. 

It  was  held  in  the  case  of  Tharp  v.  HarU  2  Sneed, 
570,  that  the  validity  of  the  judgment  and  order  of 
sale  in  tax  sales  could  not  be  impeached,  unless  it 
were  first  shown  that  the  taxes  had  in  fact  been  paid 
before   the  judgment   of  condemnation. 
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The  same  ruling  was  made  in  the  case  of  Hender- 
son V.  Staritty  4  Sneed,  472,  in  which  the  court  said: 
"Before  the  act  of  1844,  ch.  92,  all  the  proceedings 
were  open  to  attack,  without  any  condition  or  limita- 
tion, and  by  it,  we  think  upon  a  fair  construction, 
the  law  is  only  changed  so  far  as  to  make  the  judg- 
ment and  order  of  sale,  and,  of  course,  all  previous 
proceedings  conclusively  correct,  unless  it  be  shown  the 
taxes  were  paid  anterior  to  such  judgment,  and  upon 
that  condition  alone  to  be  open  to  assault  for  any 
irregularities.'' 

This  construction  of  the  statute  was  followed  at  the 
present  terra,  in  the  case  of  Sampson  v.  Marr.  It  may 
now  be  assumed  to  be  settled,  that  as  to  irregularities 
in  tax  sales  occurring  before  judgment  and  order  of 
sale,  no  inquiry  can  be  made,  except  it  be  shown  that 
the  taxes  had  been  paid  before  judgment  of  condem- 
nation ;  and  if  the  collector's  deed  recite  the  facts 
essential  to  the  validity  of  the  proceedings,  such  re- 
citals are  'prima  facie  evidence  of  the  existence  of  the 
facts.  If  the  deed  recite  that  the  sale  was  duly  ad- 
vertised, this  recital  may  be  rebutted  by  proof,  because 
it  is  a  proceeding  subsequent  to  the  judgment.  But 
if  the  collector  recite  in  his  deed  that  the  report  of 
the  list  of  unpaid  taxes  was  duly  made,  this  fact  can- 
not be  rebutted,  because  it  is  a  proceeding  anterior  to 
the  judgment  of  condemnation,  and  on  which  the  order 
of  sale   is   based. 

In   the    present    case    no    offer    was    made    to   show 

irregularities     in    the     proceedings,     subsequent     to     the 

judgment  and    order   of   sale,   but    to   show    that    upon 
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the    fiuje  of    the   report    itself   there   were   such    irregu- 
larities  as   rendered   the   judgment   void. 

It  is  manifest  that  there  are  irregularities  in  the 
report  which  would  have  rendered  the  judgment  void, 
but  for  the  act  of  1844.  That  act  was  intended  to 
cover  these  irregularities,  and  to  prevent  inquiry  into 
them,  except  upon  the  proof  that  the  taxes  had  been 
paid  before  judgment. 

The  Circuit  Judge  ruled  that  the  report  of  the 
collector  could  not  be  used  as  evidence  to  attack  the 
judgment.  In  this  he  followed  the  authorities  already 
referred  to,  and  is  sustained  by  the  case  of  Sampson 
V.    Marr,   decided   at   the   present   term. 

There   is   no   error   in   the   ruling   and   charge   of   the 
Circuit  Judge,   and   the  judgment   is  therefore  affirmed. 


G.   G.  B.   Green    and    W.    L.    Swift    v.    Uriah    T. 

Stuart  et  [a/. 

1.  SAiiE  OF  Patent  Rkjht.  Failure  of  consideration.  The  rule,  where  a 
failure  of  consideration  18  relied  on  afi  a  defense  to  a  note  given  for  a 
patent  right,  in,  that  if  the  prtent  is  valid,  the  consideration  is  good, 
although  practically  it  may  be  of  no  great  utility;  and  the  questiom 
whether  the  patent  is  valid  in  this  sense  depends  upon  whether  the 
thing  patented  is  a  "  new  and  useful  invention."  The  letters  patent 
are  only  prima  fade  evidence  that  the  invention  is^new^and  useful. 

Cases  cited :  Cowan  r.  Dodd,  3  Col.,  278. 
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2.  BiLX8  AND  Notes.  Purchaser  of  note  before  maturity.  The  purchaser 
of  a  note,  before  maturity,  at  a  heavy  discount,  without  notice,  is  an 
innocent  purchaser  only  to  the  extent  of  the  amount  actually  paid 
therefor,  where  the  consideration  upon  which  the  note  was  executed 
fails. 

Cases  cited:  Petty  v.  Hannum,  2  Hum.,  102*  Holeman  r.  Hobson,  8 
Hum.,  127 ;  May  v,  Campbell,  7  Hum.,  450. 

No   record    found. 

McFari^and,  J.,  delivered  the  opinion  of  the  court. 

This  bill  was  filed  to  rescind  two  separate  contracts, 
hj  which  Uriah  T.  and  C.  E.  Stuart  sold  to  the 
complainants,  severally,  certain  rights  they  claimed  under 
letters  patent  to  manufacture  and  sell  an  improved 
cotton  press,  and  to  recover  back  the  sums  paid,  and 
for  this  purpose  to  set  aside  certain  conveyances  made 
by  the  Stuarts  of  their  property.  It  appears  that  at 
and  before  the  time  of  sale  said  Stuarts  exhibited  to 
the  complainants  a  model  of  the  press  for  which  they 
claimed  a  patent,  and  that  they  proposed  to  furnish, 
and  did  furnish,  to  the  purchasers  after  the  sale  a 
similar  model  by  which  to  construct  their  presses  under 
the  patent.  These  models  were  used  as  representing 
the  presses  patented  and  sold.  It  appears  that  said 
Stuarts  possessed  no  patent  for  a  press  corresponding 
with  said  model.  They  did  have  a  patent  for  a  new 
invention  of  a  cotton  press.  That  part  of  the  press 
which  their  patent  shows  they  claimed  as  new  "was 
the  manner  of  combining  in  the  operation  of  the  press 
the  rack  and  pinion  with  the  rope  and  windlass,'' 
but  they  did  not  claim  as  new  the  rack,  bar,  and 
pinion.       This    appears    in    the    schedule    accompanying 
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their  letters  patent.  The  models  exhibited  did  not 
have  the  rope  and  windlass^  or  any  manner  of  attach- 
ing them,  and,  therefore,  did  not  represent  the  peculiar 
combination  claimed  to  be  patented.  There  is  proof 
that  the  said  defendants  represented  that  presses  had 
been  constructed  under  their  patent,  and  had  operated 
successfully. 

It  appears  that  the  assignments  or  transfers  to  the 
complainants  were  within,  and  appended  to  copies  of 
the  letters  patent,  and  schedule,  so  that  the  complain- 
ants had  full  opportunity  to  examine  the  same,  but 
notwithstanding  this,  the  proof  fully  shows  that  the 
sales  were  in  fact  made  upon  the  models  exhibited. 
When  the  attention  of  one  of  the  defendants  was  called 
to  the  fact  that  the  letters  patent  did  not  cover  the 
press  represented  by  the  model,  the  reply  was  that 
the  rope  and  windlass  were  inserted  in  the  schedule 
to  prevent  infringment,  though  this  power  was  not 
needed. 

There  is  no  proof  that  presses  were  constructed 
upon  the  plan  described  in  the  schedule,  with  the  rope 
and  windlass  combined  with  the  rack  and  pinion.  The 
presses  that  were  constructed  were  after  the  models 
referred  to,  and  according  to  the  proof,  when  thus 
constructed,  were  not  valuable  for  the  purpose  intended. 
In  the  language  of  some  of  the  witnesses  the  presses 
were   a   failure,   and   worthless. 

We  think  the  rule  where  a  failure  of  consideration 
is  relied  upon  as  a  defense  to  a  note  given  for  a 
"patent   right"   is  well   stated   in   the   case   of   Nash   v* 
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ImU,  from  the  Supreme  Court  of  Massachusetts^  re- 
ported  in    3   American   Reports,    435. 

If  the  patent  is  valid  the  consideration  is  good, 
although  practically  it  may  be  of  no  great  utility. 
The  question  whether  the  patent  is  valid  or  not  in 
this  sense  depends  upon  whether  the  improvement  is  a 
new  and  useful  invention.  The  letters  patent  are  only 
prima  fa<de  evidence  that  the  invention  is  new  and 
useful.  If  it  appears  that  the  new  invention  is 
capable  of  being  applied  to  some  practical  and  bene- 
ficial purpose,  then  it  is  "  a  new  and  useful  invention,'^ 
and  the  subject  of  a  patent,  although  not  practically 
useful  in  a  high  degree,  on  the  other  hand,  if  the  in- 
vention is  incapable  of  being  applied  to  any  practical 
and  beneficial  purpose,  or  is  merely  frivolous,  then  it 
is  not  patentable,  and  the  letters  patent  vest  the 
patentee    with    no   right    which    he   may   sell. 

This  is  the  substance  of  the  doctrine  of  the  case 
referred  to,  which  seems  well  sustained  by  authority. 
See,  also,  Cknoan  v.  Dodd  and  MUcheU,  3  Col., 
278. 

The  proof  in  the  present  case  seems  strong  enough 
to  bring  the  case  within  the  doctrine  stated,  that  is, 
that  the  invention  was  not  capable  of  being  applied 
to   any   practical   or   beneficial   purpose. 

But  upon  another  ground  we  think  the  complain- 
ants are  entitled  to  the  relief.  The  defendants,  in 
making  the  sales  by  use  of  models  which  did  not  em- 
brace the  only  feature  claimed  as  new  in  their  patent, 
and  in  representing  that  machines  so  constructed  were 
useful   and   successful,  committed   a  fraud  upon  the  com- 
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plaiDants.       The   defendants   had^  in    fact,  no   patent   for 
the   machine   actually   represented   and   sold. 

Without  reviewing  at  length  the  facts  upon  the 
questions  in  regard  to  the  conveyances  of  property 
made  by  the  Stuarts,  it  is  sufficient  to  say  that  very 
soon  after  these  and  other  sales  made  by  them,  they 
transferred  and  conveyed  their  property,  so  far  as  we 
can  see,  all,  or  nearly  all,  they  possessed,  being  a  con- 
siderable amount.  These  transfers  and  conveyances 
were  to  their  relatives,  retaining  in  themselves,  in  some 
instances,  the  possession  of  the  property  conveyed. 
l?hese  convevances  were  all  at  or  about  the  same  time. 
The  reasons  assigned  for  this  course  are  not  shown  to 
be  true.  It  is  not  satisfactorily  shown  that  anything 
was  paid  upon  these  sales  or  transfers.  It  is  not  ih- 
sisted  that  any  considerable  sums  were  paid.  We  are 
satisfied  that  the  conveyances  and  transfers  were  fraudu- 
lent. The  house  and  lot  claimed  by  Roberts  as  pur- 
chaser, under  the  trust  deed  of  Ormsby,  we  think  is 
the  property  of  the  Stuarts.  We  think  this  appears 
from  the  facts  and  circumstances,  although  the  proof 
is   not    full   upon    this   question. 

The  defendant  Wilkerson  purchased  two  of  the 
notes  given  by  the  complainant  Swift  before  their 
maturity,  and  without  knowledge  sufficient  to  entitle 
the  complainant  to  avoid  the  note  in  his  hands;  but 
he  purchased  the  note  at  twenty  per  cent,  discount. 
He  is  only  entitled  to  a  decree  against  the  complain- 
ant for  the  amount  paid  with  interest.  In  such  case 
he  is  only  to  be  protected  as  an  innocent  purchaser 
to   that   extent.       This   is   the   rule   established    in    Petty 
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V.  Hannum,  2  Hum.,  102;  Holeman  v.  Hobsouy  8  Hum., 
127;   May  v.    Campbell,   7    Hum.,   450. 

The  decree  of  the  Chancellor  will    be   in  all  respects 
affirmed,   with   costs. 


E.  J.   Mariner  v.  W.   D.   Smith. 

1.  Evidence.     Bdevaney.    Duty  of  the  court.    Where,  in  a  case  on  trial  be- 

fore a  jury,  the  plaintiff  and  defendant  each  maintain  a  theory,  as, 
for  instance,  where  a  depositary  is  sued  for  property  stolen  from  him, 
and  the  depositor  asserts  that  he  was  a  bailee  for  hire,  and  the  depos- 
itary that  he  was  a  gratuitous  bailee,  the  court  may  allow  the  intro- 
duction of  evidence,  which  upon  one  theory  would  be  relevant,  and 
upon  the  other  irrelevant;  but  it  is  the  court's  duty,  either  at  the  time 
of  its  admission,  or  in  the  charge,  to  instruct  the  jury  in  regard  to  its 
proper  application. 

2.  Instructions  to  Jury.    In  general,  error  w^ill  not  be  attributed  to  the 

court  below,  unless  he  is  put  in  error  by  specific  instructions  asked 
and  refused.  But  where  a  matter  arises  upon  which  it  is  manifest 
that  the  court  should  instruct  the  jury,  the  omission  to  do  so  will  be 
error. 


FROM   TIPTON. 


Appeal   from    the   Circuit   Court. 

No   record    found. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

In   1866   W.    D.   Smith    deposited    with    E.   J.   Mar- 


Mariner  t.  Smith. 

iDer  $900  in  gold,  to  be  sold  if  the  premium  should 
rise  to  6fty  per  cent,  before  Smith's  return  from  Mis- 
sissippi in  about  t^n  days,  and  if  not  to  be  handed 
back  upon  his  retura.  He  was  gone  about  ten  days, 
and  on  his  return  found  that  gold  had  risen  lo  fifty 
per  cent.,  and  that  in  his  absence  the  deposit  had 
been  stolen    from   Manner's   safe   in  which   it  was  made. 

This  suit  was  brought  in  the  Circuit  Court  of  Tip- 
ton county  by  Smith  to  recover  of  Mariner  the  value 
of  the  J900  in  gold  so  deposited  and  lost.  A  judg- 
ment was  rendered  in  favor  of  Smith,  frcm  which 
Mariner   has   appealed    to   this   court. 

The  facts  on  which  the  questions  for  determination 
arise   are   substantially   as   follows: 

Smith  lived  in  Tipton  county,  and'  having  $1000 
in  gold,  concluded  to  take  it  to  Memphis  and  sell  it 
if  he  could  get  fifty  per  cent,  premium  on  it.  He 
was  a  young  man,  without  experience  in  business,  and 
having  but  few  acquaintances  in  Memphis.  He  was 
on  his  way  to  Mississippi,  to  be  gone  about  ten  days, 
passing  through  Memphis,  accompanied  by  Dr.  Sherrod, 
his  brother-in-law,  when  he  called  at  the  shoe  store 
of  Mariner  &  Curtis  and  deposited  $900  of  his  gold 
with  the  clerk  of  the  house,  neither  Mariner  nor  Curtis 
being  present.  The  money  was  counted  and  the 
package  placed  on  a  shelf  in  the  safe  of  Mariner  & 
is  in  the  presence  of  Dr.  Sherrod,  who  was  re- 
ed by  Smith  to  inform  Mariner  of  the  deposit, 
of  his  object  in  leaving  the  money.  Mariner 
lived  in  Tipton  county,  and  was  known  to  Smith 
good    business    man.       Dr.    Sherrod   saw   Mariner 
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the  same  evening  or  next  morning,  and  informed  him 
of  the  deposit  at  his  shoe  store,  and  that  Smith  re- 
quested him  to  sell  it  if  it  got  to  be  worth  fifty  per 
cent,  premium.  Mariner  said  he  would  attend  to  it. 
Nothing  was  said  about  any  compensation  for  the  de- 
posit. Smith  went  directly  on  to  Mississippi,  and 
returned  in  about  ten  days  and  was  informed  by  Mar- 
iner on  his  return  that  his  gold  had  been  stolen,  and 
he  was  of  opinion  that  it  was  taken  by  a  colored 
porter  in  his  store,  but  he  Was  not  able  to  fix  the 
theft   upon   him. 

The  gold  was  deposited  in  a  package  on  a  shelf 
in  the  safe,  in  the  presence  of  Smith  and  Sherrod. 
The  safe  was  of  an  ordinary  kind,  having  no  vault 
in  it;  but  drawers  and  shelves^  and  fastened  by  a 
common  lock.  Mariner  &  Curtis  kept  their  money 
and  valuable  papers  in  it,  and  some  deposits  were  also 
in  it  by  a  sister  of  Curtis^  which  were  also  stolen. 
The  safe  was  in  the  back  part  of  the  room,  was  not 
cut  off  from  public  access  by  a  railing,  and  stood  open 
much  of  the  time  during  the  day.  No  one  slept  in 
the   room   at   night. 

Several  witnesses  were  examined  to  prove  the  habits 
of  business  men  in  Memphis  as  to  how  they  kept 
their  safes  and  made  their  deposits.  It  was  proved 
that  the  habit  was  to  keep  their  safes  locked  during 
the  day,  and  to  have  them  cut  off"  or  enclosed  by  a 
railing;  they  usually  had  two  doors,  the  inner  one 
in  which  money  and  valuables  were  kept  was  always 
kept   locked. 

The   habit   of  merchants  was   to   deposit  in   bank  all 
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moneys    left    under    their    control.       Bank    safes    were 
safer   than    those   of  merchants. 

Defendant  objected  to  so  much  of  the  testimony  of 
the  several  witnesses  as  showed  how  the  merchants  in 
Memphis  kept  their  safes  and  made  deposits  in  banks, 
because  it  was  not  shown  that  they  were  bailees  of 
like  character  with  the  defendant  without  hire,  and 
because  the  same  was  irrelevant,  which  objection  was 
overruled    by   the   court  and   the   testimony   admitted. 

The  first  question  is,  whether  the  court  erred  in 
admitting  this  testimony?  The  objection  assumes  that 
defendant  was  a  bailee  without  compensation,  and  there- 
fore that  the  testimony  could  not  be  relevant  to  the 
issue  in  the  case.  Whether  the  defendant  was  a 
bailee  for  hire,  or  a  simple  gratuitous  mandatory,  was 
a  question  for  the  jury,  and  upon  their  determination 
of  this  question  depended  not  only  the  relevancy  of 
the  testimony,  but  the  degree  of  care  and  diligence 
which  defendant  was  bound  to  exercise  in  order  to 
avoid  responsibility  for  the  loss.  If  the  jury  should 
find  that  defendant  was  bailee  for  hire,  then  the  cus- 
tom of  business  men  who  were  in  the  habit  of  receiv- 
ing deposits  for  hire  would  be  competent  in  determin- 
ing whether  defendant  exercised  the  care  and  diligence 
which  ordinarily  prudent  men,  similarly  situated,  exer- 
cise in  keeping  deposits  received  by  them  on  hire. 
In  this  view  of  the  fact,  as  to  the  character  of  de- 
fendant's bailment,  the  testimony  was  competent  and 
relevant,  and  therefore  admissible.  The  court  could 
not  assume  that  defendant  was  not  a  bailee  for  hire, 
and   on   that  ground   reject   the   the  testimony.       But  as 
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it  was  a  material  issue  in  the  case  whether  defendant 
was  a  bailee  for  hire  or  a  gratuitous  bailee,  and  as 
the  testimony  as  to  the  habits  of  business  men  was 
distinctly  objected  to  by  defendant  on  the  ground  that 
he  claimed  to  have  been  a  gratuitous  bailee,  it  was 
ii^umbent  on  the  court,  either  when  the  testimony  was 
admitted,  or  in  his  charge  to  the  jury,  to  instruct 
them    as   to   the   proper   application   of  the   testimony. 

This   was   not  done,   but  the   testimony   was   allowed  | 
to   go   to   the  jury    without    any   explanation    as   to   the 
particular    phase   of    the    facts    in    which    it    would    be 
relevant,   and   in    which    not. 

It  is  true  that  no  special  request  was  made  to  the 
court  for  specific  instructions  as  to  the  proper  appli- 
cation of  the  law  to  the  testimony,  and  it  is  a  gen- 
eral rule,  that  error  will  not  be  attributed  to  the 
court  unless  he  is  put  in  error  by  specific  instructions 
asked  and  refused.  But  in  this  case  the  issue  made 
by  the  parties,  and  by  the  proof,  made  it  so  mani- 
festly necessary  that  the  jury  should  be  instructed  as 
to  the  proper  application  of  the  testimony  objected  to, 
and  especially  in  view  of  the  fact  that  defendant  had 
objected  to  the  testimony  on  the  ground  that  it  was 
not  relevant.  Upon  his  theory  of  the  case,  we  think 
it  was  error  in  the  court  not  to  give  the  necessary 
instructions  to  enable  the  jury  to  make  proper  appli- 
cation  of  the   testimony. 

If  the  jury  came  to  the  conclusion  that  defendant 
was  a  gratuitous  bailee,  we  cannot  see  that  the  testi- 
mony as  to  the  habits  of  business  men  in  Memphis^ 
having   no   reference   to   such    bailments,   may   not   have 
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influenced  the  jury  in  determining  whether  defendant 
was  guilty  of  such  negligence^  as  a  gratuitous  bailee, 
as   would    make   him    liable    for   the    loss   of   the  gold. 

In  the  next  place^  it  has  been  ingeniously  and 
earnestly  argued  that  the  charge  of  the  court  as  to 
the  difference  in  the  degrees  of  care  and  diligence  re- 
quired of  bailees  for  hire,  and  gratuitous  bailees,  to 
exempt   them    from   responsibility   for   loss,  is   erroneous. 

After  carefully  examining  the  charge  we  think  it  is 
in  substantial  conformity  with  the  opinion  delivered  in 
the  case  when  it  was  before  this  court  at  a  former 
term. 

The  charge  on  these  points  would  be  more  satis- 
factory if  more  explicit  in  stating  the  degrees  of  care 
and  diligence  in  the  two  classes  of  bailments,  but,  as 
akeady  stated,  we  think  the  distinction  is  laid  down 
with    substantial   accuracy. 

But  for  the  error  in  regard  to  the  testimony  already 
referred  to,  the  judgment  is  reversied  and  a  new  trial 
awarded. 
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Williams  and  Wife  v.  Ledsinger's  Executrix. 

1.  PiiEADrNO.    Set-off.    The  plea  of  set-off  being  in  the  nature  of  a  cross 

action  must  be  put  in  issue  by  replication  or  otherwipe.  The  word 
"  issue,"  without  more,  cannot  be  construed  as  a  substitute  for  a  for- 
mal replication  to  the  plea  of  set-off. 

2.  Verdict.    Set-^ff.    If  the  verdict  of  the  jury  does  not  show  that  plain- 

tiff recovers  something  from  the  defendant,  the  defendant  can  have  no 
judgment  on  his  plea  of  set-off  against  plaintiff.  (Changed  now  by 
act  of  1879,  ch.  222.— Ei>.) 

Oases  cited :    E.  T.  &  V.  R.  R.  Co.  v.  Galbreath,  1  Heis.,  482 ;  Brazelton 
t?.  N.  &  N.  R.  R.  Co.,  3  Head,  570. 

Code  cited :  Sec  2922. 


FROM    DYER. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Judge. 

TuRNEY  and   Cardwell   for   complaiuaDts. 

Latta   &  Richardson   for  defendant. 

Deaderick,  J.,  delivered   the  opinion  of  the   court. 

This  action  of  debt  upon  an  account  due  to  plain- 
tiff's wife  was  begun  in  the  Circuit  Court  of  Dyer 
county  in  January,  1868,  against  C.  H.  Ledsinger,  and 
upon  his  death  was  revived  against  Nancy  T.  Lea- 
singer,   his   executrix. 

The  defendant  pleaded  that  there  is  not  due  from 
defendant  to  plaintiffs  the  sum  of  $500  as  claimed,  or 
any   other  sum.       Also  that  the  debt  claimed  had  been 
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paid,   and  lastly   a  set-off  for  various  accounts  and  sutnn 
due  defendant's   testator. 

The  plea  of  aet-oBF  being  in  the  nature  of  a  cross 
action  must,  be  put  at  issue  by  replication  or  other- 
wise.  There  is  no  replication  to  the  plea  of  set-off, 
and  nothing  in  the  record  showing  that  issue  had 
been  taken  upon  it,  unless  the  word  "  issue "  found 
at   the   end   of  the   plea   has   that   effect. 

There  are  no  signatures  of  counsel  after  the  word 
"issue,"  indicating  that  it  was  intended  as  a  subetitute 
for  more  formal  pleading.  We  do  not  think  that,  in 
the  utmost  liberality  allowable,  the  word  "  issue "  can 
be  construed  a  substitute  for  a  formal  replication  and 
issue   thereon. 

The  cause  was  submitted  to  a  jury  under  the  charge 
of  the  court,  and  the  record  shows  that  the  "parties, 
by  their  attorneys,  came,  and  also  the  jury,"  etc., 
"who  on  their  oaths  do  say  that  they  find  for  the 
defendant  the  sum  of  ten  cents,  which  ten  cents  the 
defendant  remits.  Thereupon  judgment  was  rendered 
against   plaintiffs   and    their   surety   for   costs. 

In  his  charge  to  the  jury  his  honor,  the  Circuit 
Judge,  stated  to  them,  that  there  were  three  pleas 
upon  which  defendant  relied,  nil  dd>il,  payment  and 
set-off. 

Much  of  the  evidence  admitted  was  admissible  only 
ider  the  plea  of  set-off,  and  from  the  verdict  and 
arge  it  is  manifest  that  the  jury  founded  their  ver- 
ct  chiefly  upon  the  evidence  applicable  to  this  plea, 
ven  if  the  plea  had  been  regularly  replied  to,  still 
e   verdict   is   fatally   defective.       It   should    show   that 
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the  jury  found  that  there  was  something  due  plaintiffs, 
and  that  there  was  a  larger  sum  due  to  defendant, 
and  the  verdict  for  defendant  should  be  for  the  excess. 
If  the  verdict  does  not  show  that  plaintiffs  recover 
something  from  the  defendant^  the  defendant  can  have 
no  judgment  on  his  plea  of  set-off  against  plaintiffs. 
Code,   sec.    2922;     1    Heis.,   482;     3   Head,  570. 

Inasmuch  as  we  can  see  from  the  record  that  the 
verdict  was  founded  under  the  charge  of  the  court 
upon  a  supposed  issue,  upon  the  plea  of  set-off,  when 
in  fact  there  was  no  such  issue,  and  that  the  charge 
was  calculated  to  mislead  and  probably  did  mislead 
the  jury,  by  requiring  them  to  respond  to  an  issue 
not   made   in   the   pleading. 

We  hold  that  the  charge  was  erroneous  upon  the 
pleadings,  and  reverse  the  judgment  snd  remand  the 
cause  with  leave  to  make  up  proper  issue  for  another 
trial. 
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Grubbs  t?.   Colter. 

1.  Attachment.     Pet^sonal  aervice.    In  this  case  an  attachment  was  issued 

and  levied,  and  afterwards  a  subpcpnato  answer  was  issued  and  served 
upon  defendant.  Heldj  that  the  service  of  the  subptjena  did  not  alter 
the  status  of  the  case,  or  make  the  subpoena  the  leading  writ.  The 
fact  that  it  became  practicable  to  give  personal  notice  did  not  deprive 
*"      the  complainant  of  his  remedies  by  attachment. 

2.  Pleading.    Residence  of  party.    It   is  sufficient,  under   the  Code,  to 

state  the  residence  of  the  parties  in  the  caption  of  the  bill. 

Code  cited :   Sec.  4313. 


PROM   HAYWOOD. 


Appeal  from  the  Chancery  Court.  H.  J.  Living- 
ton,   Chancellor, 

Lewis  Bond   for   complainant. 

A.   D.   Bright   for   defendant. 

Deaderick,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill  filed  in  the  Chancery 
Court   at   Brownsville. 

After  the  attachment  was  issued  and  levied,  a  sub- 
poena to  answer  was  issued  and  served  upon  defendant. 
This  does  not  alter  the  status  of  the  case,  or  make 
the  subpoena  to  answer  the  leading  writ.  The  fact 
that  it  became  practicable  to  give  personal  notice, 
does  not  deprive  the  complainant  of  his  remedies 
provided  by  statute.  The  bill  was  dismissed  upon 
defendant's  demurrer,  and  complainant  has  appealed 
to   this   court. 
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The   grounds   of  demurrer   are : 

1.  Because  complaiDant  has  an  UDembarraf^sed  remedy 
at   law. 

2.  Because  it  is  not  alleged  in  the  bill  that  de- 
fendant  is   a    non-resident   of  the   State. 

3.  No  allegation  in  it  that  shows  the  Chancery 
Court   has  jurisdiction   of  the   case. 

The  bill,  after  the  address,  gives  the  names  of  the 
parties  complainant  and  their  residence,  and  then  the 
name  of  the  defendant,  and  his  residence  as  being 
"Lee  county,  Arkansas,^*  and  proceeds  to  allege  that 
"the  defendant,  a  citizen  of  the  State  of  Arkansas,  is 
justly  indebted  to  them  in  the  sum  of  $425.52,  due 
by   promissory  note,"  which    is   exhibited    with   the   bill. 

We  think  it  is  suflBciently  alleged  that  defendant 
is  a  non-resident  of  the  State  in  the  statement  of  his 
residence  in  Arkansas,  and  that  this  non-residence  gives 
the    Chancery    Court  jurisdiction. 

It  is  not  essential  that  such  allegation  should  be 
made  in  the  charging  part  or  body  of  the  bill,  but 
it  is  sufficient  if  it  follows  the  address  as  prescribed 
in  sec.  4313  of  the  Code.  That  section  directs  that 
the  address  of  the  bill  should  be  followed  by  the 
names   and   residences   of  the   parties. 

We    think    the    Chancellor    erred    in    sustaining    the 

demurrer   and    dismissing   the   bill. 

Reverse   the   decree   and    remand    the   cause. 
28— VOL.  7. 
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W.  R.  Jacobs  v.  H.  M.  Parker. 

Justice  of  Peace.  Replevin.  Jurudidion.  The  plaintiff  procured  a  writ 
of  replevin  from  a  justice  of  the  peace  for  a  lot  of  cotton  in  the  po»- 
sesnion  of  the  defendant,  on  affidavit,  in  which  he  stated  that  the  cot- 
ton wa«  worth  $800.  The  officer  executing  the  writ  took  the  cotton 
from  the  defendant  and  delivered  it  to  the  plaintiff.  On  the  trial  of 
the  case,  the  plaintiff  dismissed  his  suit,  whereupon  the  justice  ren- 
dered judgment,  directing  him  to  deliver  the  cotton  to  the  defendant, 
and  in  default  of  delivery,  for  the  costs.  The  defendant  appealed 
from  this  judgment  to  the  Circuit  Court,  and  there  moved  the  court 
to  correct  the  judgment  of  the  juHtice,  and  render  a  judgment  for 
double  the  amount  of  property  taken,  or  for  the  value  of  the  property 
taken  unless  the  same  be  returned.     This  the  court  refused. 

Held,  that  the  justice  of  the  peace  had  no  jurisdiction  of  the  subject- 
matter  of  the  suit,  the  value  of  the  property  being  beyond  his  juris- 
diction, and  that  the  proper  judgment  was  for  costs  only. 

Case  cited :  Gray  r.  Jones,  1  Head,  544. 
Code  cited:  Sees.  3394a,  3397. 


FROM    HARDEMAN. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flip- 
pin,   Judge. 

J.   &   F.   Fentress  for  complainant. 

Moore  &   McNeal  for  defendant. 

Freeman,   J.,   delivered   the   opinion   of  the   court. 

Jacobs  commenced  an  action  of  replevin  against 
Parker,  before  a  justice  of  the  peace  for  Hardeman 
county,  for  nine  bales  of  cotton.  The  affidavit  filed 
to   obtain    the   writ    states    the   value  of   the    cotton   to 
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be  about  f 800.  Bond  was  given  in  the  sum  of  $800 
to  prosecute  the  suit^  and  od  failure  to  pay  costs  ad- 
judged against  him,  and  abide  by  and  perform  the 
judgment   of  the   court   in   the   premises. 

The  writ  was  regularly  issued  requiring  the  officer 
to  deliver  the  property  to  the  plaintiff,  not  stating, 
however,  the  value  of  the  cotton.  The  officer  exe- 
cuted the  summons  and  delivered  the  property  accord- 
ing to  the  mandate  of  the  writ.  The  case  came  on 
to  be  tried  before  a  different  magistrate  from  the  one 
who  had  issued  the  writ,  the  parties  being  represented 
by  counsel,  when  the  plaintiff  dismissed  his  suit,  as- 
suming the  costs.  Thereupon  the  justice,  reciting  the 
fact  of  the  delivery  of  the  cotton  to  the  plaintiff  un- 
der the  writ,  ordered  and  adjudged  that  the  cotton 
so  taken  be  returned  to  the  possession  of  the  defend- 
ant within  a  reasonable  time,  that  is  to  say,  the  1st 
day  of  February,  1873,  and  on  failure,  the  plaintiff 
and    his   surety   should   pay   five   dollars   damages. 

From  this  judgment  the  defendant  appealed  to  the 
Circuit   Court. 

There  the  defendant  in  the  replevin  moved  the 
court  to  correct  the  judgment  of  the  magistrate,  and 
render  the  judgment  which  should  have  been  rendered 
on  the  dismissal  of  the  suit,  claiming  it  should  be 
for  double  the  amount  of  property  taken  under  the 
writ,  or  for  the  value  of  the  property,  unless  the 
same   is   returned. 

The  plaintiff  moved  the  court  to  dismiss  the  ap- 
peal and  quash  the  proceedings,  for  want  of  jurisdic- 
tion  of  the   subject-matter. 


Jacobs  D.  Parker, 

The  (Question  for  decisioo  is,  whether,  on  dismissal 
of  an  action  of  replevio  by  the  plaintiff  for  want  of 
jurisdiction  in  the  magistrate,  a  judgment  should  be 
rendered  for  double  the  value  of  the  property,  if  the 
plaintiff  fail   or   refuse   to   deliver   it   up. 

By  the  act  of  1865-6,  T.  &  8.  Code,  see.  3394a, 
a  justice  of  the  peace  is  given  jurisdictiou  "io  actions 
of  replevin  or  damages  where  the  value  of  the  prop- 
erty sued  for  or  the  damages  do  not  exceed  two 
hundred   and   fiOy   dollars." 

By  see.  3397,  it  is  provided:  "If  the  justice  ad- 
judge the  property  to  belong  to  the  defendant,  and 
the  plaintiff  fail  or  refuse  to  deliver  it  up  to  the  de- 
fendant, the  justice  shall  render  judgment  against  the 
plaintiff  and  his  sureties  in  double  the  value  of  the 
property  replevied,  aud  execution  shall  forthwith  issue 
for   the   same   and   costs   of    suit." 

Under  the  act  of  1851-2,  a  justice  only  had  juris- 
diction in  replevin  cases  where  the  value  of  the  prop- 
erty  taken   or   detained   did   not   exceed   fifty   doliart. 

In    the    case   of    Gray   v.   Jones,    1     Head,   644,   the 

plaintiff  brought  replevin    for  a  mule,  which  he  alleged 

in     the     warrant    was     of    the     value    of    fifty    dollars. 

The    jury   found   a    special    verdict,   on     appeal    to    the 

lit   Court,   and    assessed    the   value   of    the   property 

illO.       On    the    special   verdict    the    Circuit   Judge 

judgment   for    the   defendant;     and,   in    the   event 

plaintiff  failed   to   return    the    property,   gave  judg- 

:   for   the   defendant   for   the    $110,   and   ten   dollars 

iges   found    by    the   jury.       This   judgment  was   re- 

td,  on   the   ground   that   the   plaintiff  had   fixed   the 
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value  of  the  mule  at  fifty  dollars  in  the  warranty  and 
the  justice  had  jurisdiction  in  the  case^  Judge  McKin- 
ney  saying  that^  ^^so  far  as  the  plaintiff  was  con- 
oernedy  and  for  the  purpose  of  the  determination  of 
this  particular  suit,  the  jury  should  have  been  in- 
structed they  could  not  go  beyond  the  fifty  dollars 
as  fixed  by  the  warrant."  This  could  only  apply  to 
the  amount  of  damages  the  plaintiff  should  recover 
for  seizure  and  detention  of  the  property,  as  he  had 
the  property  in  his  possession  by  the  writ.  It  would 
appear  from  this  case,  that  the  court  held  that  what- 
ever might  be  the  true  value  of  the  property,  that  as 
to  the  plaintiff,  at  least,  the  justice  had  jurisdiction 
over  the  case,  if  the  value  of  the  property  as  fixed 
by  the  plaintiff  in  his  writ  was  within  the  jurisdiction 
of  the  justice.  The  statute  does  not  require  the  value 
of  the  property  to  be  stated  in  the  writ,  but  only 
"that  it  be  described  with  reasonable  certainty,"  and 
then  the  clerk  (or  justice)  shall  "value  the  property 
according  to  the  description  in  the  affidavit,"  for  the 
purpose  of  fixing  the  penalty  of  the  bond,  which  shall 
he  in  double  the  value  of  the  property.  It  is  ob- 
vious, under  the  decision  above  quoted,  a  plaintiff 
could  recover  property  of  the  value  of  one  thousand 
dollars,  before  a  justice  of  the  peace,  by  only  fixing 
its  value  in  the  writ  at  a  sum  under  the  jurisdiction 
of  the  magistrate;  and,  in  fact,  in  the  case  a  judg- 
ment was  rendered  for  the  plaintiff,  and  he  had  a 
recovery   of  his   mule,   valued   by   the  jury   at   JllO. 

But,   without   criticising   this   opinion    further,   which 
in  several  other  propositions  is  hardly  reconcilable  with 
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sound    logic,   we    come    to    the    question    to    be    deter- 
mined  here. 

The  warrant  does  not  state  the  value  of  the  prop- 
erty. The  affidavit  does,  however,  and  by  it  the 
plaintiff  might  well  be  bound,  on  the  principle  of 
estoppel;  but  we  take  it,  there  being  no  proof  in 
the  case,  that  the  value  of  the  property  as  fixed  by 
the  justice  for  the  purpose  of  settling  the  amount  of 
the  bond,  should  be  taken  by  this  court  as  the  value 
of  the  property,  he  being  required,  for  the  purposes 
of  the  suit,  by  law  to  fix  the  value.  This  would 
make  it  worth  $400.  It  then  clearly  appeared,  from 
the  face  of  the  papers,  that  the  justice  had  no  juris- 
diction of  the  case  whatever,  and  could  make  no  ad- 
judication whatever  of  the  rights  of  the  parties.  The 
case  having  been  dismissed  by  the  plaintiff,  all  he 
could  do  was  to  render  judgment  for  costs,  and  leave 
the  party,  injured  by  the  wrongful  use  of  process 
issued,  to  his  remedy  for  redress  of  the  wrong, — by 
suit  possibly  on  the  replevin  bond,  or  in  an  action 
on  the  case  for  damages  for  wrongfully  suing  out  the 
writ,  or  to  prosecute  an  action  in  a  proper  forum  to 
regain  possession  of  the  property  wrongfully  taken 
from   him.i- 

If  the: justice  had  jurisdiction  of  the  case,  and  the 
property  was  of  the  value  of  $250,  then,  under  sec. 
3397,  he  could  have  rendered  judgment  for  $500 — 
double  its  value — against  plaintiff  and  the  sureties  on 
his  bond,  certainly  upon  adjudging  the  property  to 
belong  to  defendant,  and  we  think  it  but  a  fair  con- 
struction  of    the    statute,    that    he    could    equally   have 
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done  so  on  the  plaintiff's  dismissing  his  suit,  such 
judgment  being  conditioned  that  if  the  plaintiff  fail  to 
deliver  the  property  within  a  time  fixed,  execution  to 
issue   forthwith   on    such   failure. 

While  the  view  we  have  taken  of  the  case  would 
seem  to  enable  a  party  to  take  advantage  of  judicial 
process  to  perpetrate  a  wrong,  and  forbid  the  court 
under  whose  process  the  wrong  was  done  from  re- 
dressing it,  yet  it  is  difficult  to  see  how  this  result 
can  be  avoided  without  overstepping  the  limits  assigned 
to  the  jurisdiction  of  a  justice  by  the  statute.  This 
jurisdiction  being  given  alone  by  the  statute,  we  can 
only   look   to   the   statutes   for   its   boundaries. 

Let  the  judgment  be   affirmed. 


Dissenting   opinion   by   McFarland,   J. 

I  do  not  concur  in  the  opinion  announced  by 
Judge  Freeman.  The  warrant  was  regular  upon  its 
face,  and  does  not  disclose  any  want  of  jurisdiction. 
The  officer  was  bound  to  obey  it,  and  the  defendant 
to  submit  to  have  his  property  taken.  It  does  not 
appear  that  any  trial  was  had,  or  that  the  cause  was 
dismissed  for  want  of  jurisdiction,  but  simply  that  the 
plaintiff  dismissed  his  suit  and  assumed  the  costs. 
The  plaintiff  having  stated  in  his  affidavit  that  the 
property  was  worth  $800,  might  be  estopped  to  assert 
that  the  justice  had  jurisdiction.  But  upon  the  dis- 
missal by  the  plaintiff,  it  then  became  a  question 
whether  the  justice  had  jurisdiction  to  render  a  judg- 
ment  for   the   defendant,   and   the   defendant   would    Aot 
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be  precluded  by  the  statement  in  the  affidavit  of  the 
plaintiflT.  And  if  he  had  shown  by  proof  that  the 
property  did  not  exceed  jf250  in  value,  the  justice 
would  certainly  have  had  jurisdiction  to  render  the 
usual  judgment   in   his   favor. 

But  I  go  farther.  The  justice  had  no  jurisdiction 
to  try  the  right  to  the  property,  which  is  the  ques- 
tion involved  in  replevin,  if  it  exceed  $250  in  value. 
But  he  has  not  tried  this  question,  nor  attempted  to 
do  so.  The  plaintiiF  confesses  that  he  has  improperly 
obtained  possession  of  the  property  under  the  writ, 
and  dismissed  his  suit.  This  settles  the  question  that 
the  property  ought  to  be  restored  to  the  defendant. 
But  it  is  said  the  justice  cannot  order  this  done,  be- 
cause he  has  not  jurisdiction  to  try  the  cause.  What 
question  is  it  necessary  for  the  justice  to  determine 
judicially  in  order  to  render  the  judgment  for  the 
defendant  in  this  case?  Simply  the  number  of  pounds 
of  cotton,  and  its  value.  This  would  be  the  only 
question  before  him.  It  requires  no  more  legal  at- 
tainments to  settle  the  value  of  1,000  pounds  than 
100.  Besides,  in  rendering  judgment  for  the  defend- 
ant, the  justice  is  not  limited  to  the  amount  of  $250. 
By  the  express  words  of  the  statute,  he  may  render 
judgment  for  double  the  value  of  the  property,  which 
may  be  $250,  making  the  judgment  $500.  In  ren- 
dering this  judgment  when  the  plaintiff  dismisses  his 
suit,  the  justice  settles  no  question — tries  nothing;  he 
simply  orders,  what  the  law  itself  settles  as  an  inevi- 
table consequence  of  the  dismissal  of  the  suit,  that  the 
proi)erty   should    be   returned   to   the   defendant,   and    he 
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enforces  this  order  by  giving  judgment  for  a  penalty 
which  the  statute  prescribes — that  is,  double  the  value 
of  the  property — and  this  is  all  the  justice  determines; 
and  we  have  seen  that  in  such  cases  he  is  not  con- 
fined  to   the   value   of  the   property. 

The  contrary  holding  allows  an  insolvent  plaintiff, 
by  the  aid  of  judicial  process,  regular  on  its  face,  to 
obtain  another's  property,  dismiss  his  suit,  and  retain 
the  property  and  place  it  beyond  the  defendant's  reach; 
leave  him  to  an  expensive  and  circuitous  remedy  by 
another  action.  And,  upon  the  theory  of  the  major- 
ity opinion,  the  bond  might  be  held  void,  upon  the 
ground  that  the  magistrate  had  no  jurisdiction  to  take 
it.  I  think  the  justice,  although  without  jurisdiction 
to  try  the  merits  of  the  cause,  could  yet  put  the 
parties  where  he  found  them.  This,  if  not  the  letter 
of  the   law,   seems    to   me   to   be   the   spirit. 

In   this  Judge   Nicholson   concurs. 
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Habinqton  &  Co.  V.  R.  P.  Neely. 

Replevin.  Verdict.  On  the  trial  of  an  action  of  replevin,  the  jury  re- 
turned into  court  and  announced  to  the  court  that  they  had  agreed 
on  a  verdict  for  defendant  without  damages,  stating  that  they  meant 
they  found  for  the  value  of  the  property  without  interest,  without 
saying  what  they  found  to  be  the  value  of  the  property.  Whereupon 
the  court  instructed  them,  that  if  they  found  the  right  of  property  to 
be  in  the  defendant,  they  must  assess  its  value.  The  jury  replied  that 
they  could  not  do  so,  because  there  was  no  evidence  of  its  value  in- 
troduced on  the  trial.  The  court  then  told  them  that  one  of  the  wit- 
nesses had  stated  its  value,  but  that  the  court  would  not  state  what 
the  witness  had  said.  The  jury  then  retired,  and  returned  a  verdict 
for  the  value  of  the  property. 

Heldf  that  there  was  no  error  in  this  action  of  the  court. 


FROM   HARDEMAN. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Judge. 

Hill   &  Harden   for  complainants. 

Wood   &   McNeal   for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  replevin  for  two  bales  of 
cotton.  The  verdict  and  judgment  were  for  the  de- 
fendant. 

When  the  jury  returned  into  court  they  said  they 
had  agreed  upon  a  verdict  for  the  defendant,  without 
damages,  stating  that  they  meant  they  found  for  the 
value  of  the  cotton  without  interest,  without  saying 
what     they    found     to    be    the    value     of    the     cotton. 
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Whereupon  the  court  instructed  them,  that  if  they 
found  the  right  of  property  to  be  in  the  defendant, 
they  must  assess  the  value  of  the  two  bales  of  cot- 
ton. Whereupon  one  of  the  jurors  said  this  was  an 
impossibility,  as  there  was  no  proof  before  the  jury 
either  as  to  the  weight,  character  or  price  of  the 
cotton.  The  court  said  Gen.  Neely,  the  defendant, 
stated  the  price  of  cotton,  but  that  the  court  would 
not  state  what  Gen.  Neely  said  the  price  was.  The 
court  then  instructed  the  jury  as  to  the  manner  in 
which  they  were  to  determine  the  value  of  the  cot- 
ton. The  plaintiffs'  counsel  asked  the  court  to  in- 
struct the  jury  that  the  price  for  which  the  cotton 
sold  was  a  circumstance  to  which  they  might  look  to 
fix  the  value  at  the  time  it  was  replevied.  The 
court  said  this  might  be  looked  to,  provided  it  was 
sold  immediately  after  in  the  same  market  where  it 
was  taken;  but  if  the  cotton  was  held  a  considerable 
time,  and  then  taken  to  Memphis,  New  Orleans,  or 
other  market,  what  it  there  sold  for  would  not  be 
evidence  of  its  value  at  the  time  and  place  it  was 
replevied.  Under  this  instruction  the  jury  again  re- 
tired, and  returned  a  verdict  fixing  the  value  of  the 
cotton   as   damages   for    the   defendant. 

The  plaintiff  did  not  move  the  court  for  a  new 
trial,  but  insisted  that  the  verdict  as  first  announced 
by  the  jury  should  be  entered,  and  judgment  rendered 
accordingly. 

We  are  of  opinion  that  there  is  no  error  in  the 
action  of  the  court  in  this  respect.  It  is  clear  that 
the   failure   of  the  jury   to   fix   the  value  of  the   cotton 
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in    the   6ret   instance  was   the   result  either  of  a  misan- 
derstanding  of  their   duty  in  this  regard,  or  of  a  want 
of    memory   of   the    testimoDy,    for    the    bill   of   excep- 
tions   shows    that,   in    fact,    there   was    evidence    before 
the  jury   authorizing   the    verdict  they   finally   rendered. 
The    judge   did    not    invade    the    province   of   the   jniy 
in   calling    their    attention    to   the    testimony.       It   was 
not   proper   to    receive    the   verdict    as    first    announced 
by   the  jury,  without  instructing   them  that  this  verdict 
was    not    complete.       The     result   of    this    would     have 
been    to   decide    the    case    for    the    defendant,    and    yet 
leave  the   property  with    the    plaintiff.       This   was    not 
properly   disposing    of   the    case,    and    the    conrt    acted 
correctly   in   calling   the   attention   of   the   jury   to   their 
duty   in    this    respect;     and    it   was    not    error    to    call 
their   attention    to   the    fact    that   a   witness    had    stated 
the   value   of   cotton,   as    the    bill   of   exceptions    shows 
he  had.       Courts  sit  for  the  purpose)  of  rendering  com- 
plete justice   as   near   as   may   be,   and   they   should   not 
permit   the   rights   of  parties  to   be   lost   by   mere   over- 
sight  or   mistake.       It  was   not   contended   in  the  court 
~ow,   nor   is   it   here,  that   the  jury  were   not  justified 
the    evidence    in    rendering    the    verdict,   but    that 
i^ing   in    the    first   instance,   either    from   a   misunder- 
nding    of    their    duty   or    by   overlooking    the    testi- 
>uy,   announced   an    incomplete  verdict,   and   one  upon 
ich    the    court    could    not    render    the    proper   jud^ 
nt   in    such   a   case;     that  this   mistake  could   not   be 
-rected;     that    the    court    was    compelled    to    receive 
'.  verdict   and   render  judgment   for   costs   only.       We 
nk   this   cannot   be   the   law. 
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Upon  the  merits,  we  do  not  understand  that  the 
plaintiff  complained  in  the  court  below  that  the  case 
was  decided  against  him;  on  the  contrary,  insisted 
that  the  verdict  against  him  should  be  received,  and 
judgment  rendered  accordingly  for  costs.  He  did  not 
ask  for  a  new  trial.  We  think,  however,  the  charge 
is  correct.  The  bill  of  exceptions  does  not  purport 
to  contain  all  the  evidence,  and  we  must  therefore 
presume   the  evidence   fully  authorized   the   verdict. 

The  judgment   will   be  affirmed. 


A.   B  Treadwell  et  al.  v.  M.   A.   McKeon  et  al. 

1.  Tbusttee  and   Cestui  •  qui  trust.    Misappropriation  of  trust  funds  by 

trustee.  A  trustee  can  make  no  profit  to  himself  by  dealing  with  the 
trUBt  fund ;  and  if  he  make  a  purchase  with  it  the  cestui  qui  trust  can 
elect  to  treat  the  property  as  a  part  of  the  trust  property,  and  he  is 
entitled  to  all  the  advantages  of  the  speculation  or  investment  thus 
made  with  the  property  in  the  name  of  the  trustee. 

2.  Teubt  Fund.     Third  person.     But  if  one  who  stands  in  no  fiduciary 

relation  to  another  appropriates  the  other's  money,  and  invests  it  in 
real  estate,  or  other  property,  no  trust  results  to  the  owner  of  the 
money.  In  such  case,  if  he  purchase  property  with  trust  funds, 
knowing  them  to  be  such,  a  court  of  equity  will  fasten  a  lien  upon 
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the  property,  and  sell  it  in  satiefaction  of  the  amoant  of  the  trust 
fund  80  invested. 

Canes  cited :  Hawthorne  v.  Brown,  3  Sneed,  462 ;  Gannaway  v,  Tarpley, 
1  Col.,  572. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court.  A.  M.  Camp- 
BELL;  Chancellor. 

L.   D.   McKissiCK   for  complainant. 

Yerger,   Sale  &   Miller  for  defendant. 

Burton,  8p.  J.,  delivered   the   opinion  of  the  court. 

The  complainants  are  the  administrator  and  heirs 
at  law  of  Logan  F.  Henderson,  and  filed  this  bill 
against  one  Wm.  McKeon,  who  is  since  deceased,  and 
whose  children  and  heirs  at  law  are  the  present  de- 
fendants. 

The  case  is  before  us  a  second  time,  a  re-hearing 
having  been  granted  on  the  application  of  the  com- 
plainants. 

We  have  carefully  re-considered  the  case,  giving  to 
it  the  examination  that  its  importance  demands,  and 
which  is  called  for  by  the  very  able  arguments  of  the 
learned  counsel  who  have  re-argued  it  before  us.  The 
object  of  the  bill  is  to  declare  a  trust  in  favor  of  the 
complainants,  and  against  the  defendants,  in  the  city 
lot  mentioned  in  the  pleadings,  and  which  was  pur- 
chased by  Wm.  McKeon,  under  the  circumstances  to 
be   now   presently   adverted   to. 
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On  the  8th  day  of  March,  1849,  the  said  Lawsou 
F.  Henderson  obtained  judgment  against  one  Michael 
Lanigan,  in  the  Commercial  and  Criminal  Court  of 
Memphis,  in  the  sum  of  $2,282.46  This  judgment 
he  obtained  as  surviving  partner  of  the  firm  of  Gilmer 
&   Henderson. 

On  the  2l8t  day  of  March,  1849,  the  said  Wm. 
McKeon,  as  administrator  of  Patrick  McKeon,  obtained 
a  decree  against  said  Lanigan,  in  the  Common  Law 
and  Chancery  Court  of  the  city  of  Memphis,  in  the 
sum   of  $1,185.85. 

Such  proceedings  were  had  in  said  Common  Law 
and  Chancery  Court,  that  on  the  9th  day  of  February, 
1853,  they  each  obtained  a  decree  against  the  said 
Lanigan  and  others,  declaring  the  city  lot  in  contro- 
versy subject  to  the  satisfaction  of  the  debts  before- 
mentioned,  and  directing  a  sale  thereof  for  that  pur- 
pose. A  sale  was  had,  it  seems,  in  May,  1863,  but 
for  some  purpose,  not  material,  perhaps,  to  be  noticed, 
a  re-sale  was  had  in  October  of  that  year,  when 
McKeon  became  the  purchaser  at  the  sum  of  $6,050, 
for  which  sum  he  executed  his  two  notes  to  the  Clerk 
and  Commissioner,  payable  in  equal  instalments  at  six 
and  twelve  months,  E.  M.  Yerger,  Esq.,  the  solicitor 
of  Henderson,  joining  therein  as  a  surety.  Sometime 
after  the  maturity  of  these  notes,  and  on  27th  of 
December,  1855,  a  decree  was  passed  in  said  cause, 
reciting  the  payment  of  the  money  by  McKeon,  and 
vesting  the  title  in  him  as  purchaser.  At  this  time 
the  decree  in  favor  of  Henderson  amounted  to  the 
sum   of   $3,487.50,    and    that    in    favor   of   McKeon   to 
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$1^666.92.  The  money,  in  point  of  fact,  was  not  paid 
into  court,  but  the  title  was  obtained  by  McKeon  in 
this  wise.  McKeon  satisfied  his  own  debt — he  pro- 
cured Mr.  Yerger  to  execute  to  him  a  receipt  for  the 
Henderson  judgment,  and  the  balance  he  paid,  it  is 
said,    in  money. 

The  satisfaction  of  this  decree,  and  the  consequent 
procurement  of  the  legal  title  to  this  property  by 
McKeon  being  the  circumstances  on  which  complainants 
rest  their  claim  to  a  pro  tanto  equitable  title  to  this 
property,  and  the  counsel  not  being  agreed  as  to  how 
the  facts  were,  we  deem  it  proper  to  state  our  con- 
clusions  as  to   the   nature   of  the   transaction. 

It  is  insisted  here  that  McKeon  and  Yerger  bought 
the  lot  on  a  joint  speculation.  We  do  not  think  this 
argument  is  warranted  by  the  proof.  Yerger  states 
most  positively  that  he  did  not  know  McKeon  con- 
templated making  the  purchase  until  after  it  was  made. 
Some  time  afterwards  McKeon  did  propose  to  him  to  be- 
come interested  in  the  purchase.  This  he  says  he  declined 
to  do,  stating  that  he  had  no  money  to  do  so  on  his 
own  account,  and  had  no  authority  from  his  clients  to 
do  so  on  their  behalf.  The  reason  he  gives  for  re- 
ceipting to  McKeon  Henderson's  judgment  was  that  he 
was  authorized  by  McKeon,  verbally,  to  sell  the  lot, 
and  raise  out  of  it  the  amount  of  Henderson's  decree. 
It  is  true  that  Mr.  Yerger  says  McKeon  told  him 
that  he  could  have  half  of  any  amount  that  he  could 
sell  the  lot  for  over  and  above  what  he  (McKeon) 
had  paid  for  it  at  the  commissioner's  sale.  But  this 
promise,    whatever   it   would    amount   to,    was   not   acted 
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on,  for  Mr.  Yerger  says  that  he  immediately  oflTered 
it  for  sale  at  the  $6,050,  and  was  unable  to  sell  it 
at  that  price.  It  cannot  then  be  assumed,  without 
disregarding  the  evidence  in  this  case,  that  Mr.  Yerger, 
either  before  or  after  this  sale,  had  any  contract  or 
agreement  with  McKeon  by  which  he  was  interested 
in  the  purchase  of  the  city  lot,  and  the  rights  of  the 
complainants  result  from  the  proper  application  of 
equitable  principles  to  the  facts  hereinbefore  set  out. 
It  cannot  be  controverted  that  the  relation  of  a 
solicitor  towards  his  client  is  fiduciary.  It  is  a  prin- 
ciple of  equity  jurisprudence  everywhere  recognized 
that  if  a  trustee  misapply  the  funds  of  the  cestui  qui 
trust  the  latter  has  the  right,  at  his  election,  either  to 
take  the  property  in  which  the  funds  are  wrongfully 
invested,  or  to  demand  re- payment  from  the  trustee  of 
the  original  fund,  with  interest  thereon;  so  the  same 
consequence  would  undoubtedly  follow  if  the  trustee 
should  make  the  investment  really  for  his  own  benefit, 
but  in  the  name  of  a  volunteer  as  nominal  purchaser. 
But  we  do  not  think  that  a  party  standing  in  no 
fiduciary  relation  towards  a  fund  does,  by  investing  it 
in  his  own  name,  become  a  trustee  of  the  substituted 
property. 

Now,  this  distinction  is  stated,  with  the  reason 
upon  which  it  rests,  by  a  late  writer,  with  admirable 
clearness:  '^The  trustee  can  make  no  profit  to  himself 
by  dealing  with  the  trust  fund,  and  if  he  makes  a 
purchase  with  it  the  cestui  qui  timst  can  elect  to  treat 
the    property    as   a   part   of   the    trust    property,    and    he 

is  entitled    to   all    the   advantages   of  the   speculation    or 
29— VOL.  7. 
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iDveetment  thus  made  with  the  property  in  the  name 
of  the  trustee.  But  if  one  who  stands  in  no  fiduciary 
relation  to  another  appropriates  the  other's  money,  and 
invests  it  in  real  estate  or  other  property,  no  trust  re- 
sults to  the  owner  of  the  money.  There  is  no  doubt 
of  this  principle  upon  all  the  cases,  but  there  is  some 
question  in  the  books  as  to  what  is  a  fiduciary  rela- 
tion; as  where  a  clerk  pilfered  money  from  the  store 
of  his  employer,  and  invested  it  in  real  estate,  it  was 
held  that  there  was  no  such  resulting  trust,  that  the 
employer  could  compel  a  conveyance  of  the  land.'* 
Perry   on   Trust,    102. 

For  this  principle  several  cases  are  cited,  and  among 
others   the   case  of  Hawthorne  v.   Brovm,  3   Sneed,  462. 
This   case,   decided    by   this   court,  is   not  distinguishable 
from    the    case    in     hand,   except    in    the    circumstance 
that   the    wrongful    investment   of   the    trust    fund    was 
made    in   that   case   without    the    knowledge   or   consent 
of    the   trustee,   and    we   cannot   see    that    that    circum- 
stance   is    material     when    it    is    remembered    that    the 
whole   doctrine    itself    rests   upon    the    principle    that   a 
court   of    equity    requires    the    utmost    good    faith    from 
trustees,   and    conclusively    presumes   that   acts   done   by 
them   in    regard    to   the  trust   property  are  done   for  the 
benefit   of    the    cestui   qui   trust.       Of    course    it    is   not 
meant   or   intended    that   a    person   can    knowingly    deal 
with    a    trustee    with    impunity.       If    he    purchase    the 
trust    property    with    a    knowledge   of    the    trust,    he    is 
bound   to   restore   the    property   to    the   cestui   qui   trust; 
and    furthermore,    if  he   invest   a   trust   fund    a   court  of 
equity   would   fasten   a   lien    upon    the   substituted    prop- 
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«rty  for  the  amount  of  the  trust  fund.  But  to  hold 
that  in  such  case  the  owners  of  the  fund  could  claim 
the  substituted  property  itself,  by  way  of  constructive 
or  resulting  trust,  would  be  to  go  farther  than  we  are 
warranted  in  doing,  either  by  our  own  decisions  or  by 
any  others  that  we  have  been  referred  to.  Indeed, 
the  weight  of  authority  would  seem  to  be  that  where 
the  trustee  himself  makes  the  purchase  partly  out  of 
the  trust  fund,  and  partly  with  his  own  means,  the 
<3e8tui  qui  trust  cannot  claim  the  property  purchased, 
but  only  a  lien  for  the  amount  misapplied.  Adams 
on  Eq.,  300;  Perry  on  Trusts,  102.  The  principle 
of  this  doctrine,  however,  is  identical  with  that  which 
originates  a  resulting  trust,  and  our  cases  declare  a 
trust  pro  tanto  in  the  purchased  estate  as  against  the 
trustee:    Gannaway  et   al.   v.    Tarpley,  1  Cold.,  672. 

By  applying  these  principles  to  the  case  in  hand 
it  results  that  Henderson's  personal  representative  is 
entitled  to  have  satisfaction  of  his  judgment,  and  the 
accrued  interest  thereon,  out  of  the  city  lot,  and  to 
have   it   sold    for   that   purpose. 

2.  Upon  the  other  question  debated,  viz:  as  to 
whether  the  decree  of  complainants  should  be  credited 
with   the   payments   made    by    McKeon    to   Yerger. 

A  careful  re-consideration  of  this  record  has  brought 
us  to  the  conclusion  that  the  decree  of  the  Chancellor 
was  right  on  this  point.  While  we  do  not  impute 
the  least  intentional  bad  faith  to  Mr.  Yerger,  we  can- 
not sanction  the  negligence  manifested  by  him  in  con- 
ducting his  client's  business,  much  less  can  we  sanction 
the    conduct   of    McKeon    in   taking    advantage    of    it. 


TreadweU  v.  McKeon. 

When  McKeon  aocepted  satisfaction  of  the  Henderson 
judgment,  he  deprived  Henderson  of  all  evidence  of 
his  debt  and  lien  npon  the  city  lot  whatever,  and  the 
accidental  death  of  Mr.  Yerger  at  that  time  would 
have   left   Henderson    without   remedy. 

Counsel  for  complainants  have  cited  authorities  to 
the  effect  that  the  death  of  a  client  operates  a  revo- 
cation of  the  attorney's  authority,  without  more.  The 
books  have  not  been  furnished  us,  and  we  intimate 
□ow   DO   opinion    upon   that  question. 

McKeoD  professed  that  he  was  willing  and  anxious 
to  sell  this  property  to  pay  the  Henderson  debt.  He 
says,  further,  that  the  little  controversy  about  the  tax 
title  probably  prevented  him  from  making  the  sale, 
and  professes  his  willingness  to  have  paid  it  at  any 
time  after  this  suit  was  settled.  The  further  excuse 
that  he  gives  for  not  paying  is  that  Mr.  Yerger  him- 
self informed  him  of  Henderson's  death,  and  advised 
him  that  be  could  make  payment  to  nobody  until 
an  administrator  of  Henderson  was  appointed  in  Ten- 
oessee. 

Now,  by  complainant's  own  showing  he  compromised 
lie  tax  tuit  in  December,  1857.  Mr.  Henderson  died 
1  March,  1868,  and  yet  he  paid  as  much  as  $900 
s  late  as  the  months  of  March  and  April,  1859,  more 
dan  twelve  months  after  he  compromised  the  law  suit 
bout  the  taxes,  and  twelve  mouths,  perhaps,  after  he 
TBS  informed  of  Henderson's  death,  as  he  says  Mr. 
Terger  informed  him  of  that  event  some  time  in  1858. 
t  is  admitted  here  that  Henderson's  representative  has 
ever    received    one   dollar   of   this   money,   and    to   de- 
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prive  his  estate  of  the  secarity  which  it  had  for  it 
on  this  property,  and  exonerate  the  property  for 
McKeon's  benefit,  would  be  utterly  inequitable.  The 
judgment  should  be  credited  in  McKeon's  favor  with 
whatever  sum  Mr.  Yerger's  services  were  fairly  worth, 
and  beyond  that  we  think  he  has  no  right  to  claim 
the  payments  as  against  Henderson's  estate.  For  the 
balance  of  the  decree,  with  interest,  Henderson's  ad- 
ministrator  is  entitled    to  judgment. 

A  reference  and  report  instanter  may  be  had  here 
if  complainants  desire  it,  and  the  final  decree  may  be 
entered,  and  a  sale  of  the  property  ordered  to  satisfy 
the  same,  unless  payment  is  made  into  this  court  on 
or  before  the  day  of  next.  The  de- 
fendants will  pay  all  the  costs  of  the  cause  in  this 
court  and   in   the   court   below. 


Thomas  J.  Willingham  v.  R.   W.  Leake  et  al. 

1.  Chancery  Practice.   Parties.  Assignee  in  bankruptcy.  The  general  rule 

in  equity  that  all  persons  having  an  interest  in  the  subject  matter  of 
the  suit  shall  be  made  parties,  does  not  apply  to  the  assignee  of  a 
bankrupt  who  has  no  beneficial  interest  to  be  secured,  or  liability  to 
avert. 

2.  Vendor's  Lien.    Married  women.    The  fact  that  a  vendee  of  land  m  a 

married  woman  does  not  defeat  the  lien  of  the  vendor  for  the  unpaid 
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parchase  money.  Although  notes  for  the  purchase  money  executed 
by  her  are  void,  and  no  recovery  can  be  had  on  them  against  her,  yet 
the  land  itself  is  bound,  and  may  be  sold  for  the  payment  of  the 
purchase  money.  And  nuch  lien  enures  to  the  benefit  of  the  assignee 
of  notes  for  the  purchan?  money  executed  by  her. 

Cases  cited :  Litton  v.  Baldwin,  8  Hum.,  214 ;  Kirby  v.  Miller,  4  Col.,  5. 

3.  Husband.  lAabUiiy.  And  if  a  husband  become  security  on  such  notes 
executed  by  his  wife,  he  is  liable  thereon,  although  she  herself  is  not 
personally  bound. 


FROM    HAYWOOD. 


Appeal    from    the   Chancery   Court. 

No   record   found. 

Deaderick^  J.^  delivered   the   opinion   of  the  court. 

In  December,  1869,  James  P.  Woods,  one  of  the 
defendants,  executed  a  title  bond  for  a  tract  of  land 
in  Haywood  county  to  Lucy  Ann,  wife  of  defendant 
R.  W.  Leake,  for  the  consideration  of  J8,037.  Of 
this  sum  $1,500  was  paid  out  of  the  separate  means 
of  said  Lucy,  and  two  notes  executed  by  her,  one  for 
$3,126,  due  at  twelve  months,  the  other  for  $3,411, 
due  in  two  years  from  date.  To  these  two  notes  R. 
W.  Leake,  her  husband,  became  her  surety.  The 
title  bond  obliged  Wood  to  convey  to  her,  with 
general  warranty,  to  her  sole  and  separate  use,  with 
power  to  sell  and  convey  the  same,  or  any  part  therof^ 
upon   making   payment   for   the   same,   etc. 

These  notes  were  assigned  by  Wood  to  the  com- 
plainant,  and    not   having   been    paid,   he   filed    his   bill^ 
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in  January^  1873,  to  enforce  the  vendor^s  lien,  pray- 
ing for  a  decree  for  the  balance  due  upon  said  land 
against  Leake  and  wife,  and  for  a  sale  of  the  land 
for   its  payment. 

The  defendants  demur  to  this  bill,  because  the 
assignee  in  bankruptcy  of  W«od  (he  having  been  dis- 
charged in  bankruptcy  since  the  assignment  of  the 
notes)  is  not  made  a  defendant,  and  upon  the  ground 
that  Lucy  Ann  Leake  is  a  married  woman,  and  her 
notes  are  therefore  void,  and  no  decree  can  be  pro- 
nounced   against   her   for   the   amount   of  the   notes. 

It  was  admitted  that  Woods,  who  pleaded  his  dis- 
charge in  bankruptcy,  had  been  so  discharged,  and 
thereupon  he  moved  that  the  bill  be  dismissed  as  to 
him,  and  that  his  assignee  be  substituted  as  defendant 
in   his  place. 

This  the  Chancellor  refused  to  do,  holding  that 
under  the  bankrupt  act  the  assignee  had  no  interest 
in  the  suit,  and  that  Wood,  in  whom  the  legal  title 
was,  held  it  in  trust  only,  and  was  a  proper  party  for 
the   purpose   of  the   divestiture   of  title; 

Defendants'  demurrer  was  also  overruled,  and  they 
were  required  to  answer,  and  from  this  decree  an  ap- 
peal  to   this   court   was   allowed. 

While  it  is  the  general  rule  in  equity  that  all 
persons  having  an  interest  in  the  subject  matter  of  the 
suit  should  be  made  parties.  We  do  not  understand 
this  rule  to  apply  to  the  assignee  of  a  bankrupt  who 
has  no  beneficial  interest  to  be  secured,  or  liability  to 
be   averted:    Bump   on    Bankruptcy,  323,  341. 

Wood,  before   his  discharge,  had  sold  and  transferred 
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the  notes  for  the  purchase  money  to  the  complainant. 
There  is  nothing  due  him  for  the  land.  The  legal 
title  was  left  in  him  upon  the  execution  of  the  title 
bond,  as  a  security  for  unpaid  purchases,  and  this  is 
due  to  complainant.  He  is  but  a  naked  trustee,  with 
no  interest,  and  is  himself  a  proper  party  only  be- 
cause it  is  necessary  to  have  that  legal  title  divested. 
It  was  upon  the  ground  that  a  portion  of  the  pur- 
chase money  remained  due  to  the  bankrupt,  that  his 
assignee  was  held  to  be  a  necessary  party  in  the  case 
of  Swepson  v.  Roicse,  65  N.  C.  R.,  reported  in  6  Am. 
R.,  735. 

Whether  the  defendant  Lucy  had  other  separate 
estate  than  the  $1,500  paid  upon  the  land  does  not 
appear,  nor  is  it  charged  in  the  bill,  nor  recited  in 
the  title  bond  or  notes,  that  the  residue  of  the  pur- 
chase money  was  to  be  paid  out  of  her  separate  estate. 
The  title  bond,  however,  which  was  executed  to  her, 
shows  upon  its  face  that  the  land  is  to  be  paid  for 
before  she  can  claim  it  as  her  own,  and  that  a  lien 
is  subsisting  thereon  for  the  satisfaction  of  the  unpaid 
purchase  money.  Whatever  right  or  interest  she  has 
arises   from   this   bond. 

This  lien  exists  in  favor  of  the  holder  of  the  notes, 
which  may  be  enforced  against  the  property  sold. 
Although  our  courts  have  not  gone  to  the  extent  of 
holding,  as  in  10  Mo.,  757,  that  where  a  feme  covert 
gives  her  note,  it  is  presumed  that  she  intends  to 
charge  her  separate  property,  but,  on  the  contrary, 
have  held  that  the  giving  of  such  notes  raises  no  such 
presumption — 8    Hum.,    214 — and    such    intention    must 
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clearly  appear:  4  Col.,  5;  yet  the  land,  where  the 
lien  is  not  expressly  waived,  is  subject  to  the  payment 
of  the  purchase  money.  The  amount  of  the  lien  is 
stated  in  the  title  bond,  and  this  lien,  by  virtue  of 
the  vendor^s  transfer,  is  in  favor  of  complainant.  The 
husband  signed  the  note,  and  is  bound  by  his  under- 
taking, and  judgment  may  be  rendered  against  him, 
conceding  that  the  wife  may  not  be  bound  upon  it. 
Complainant  holds  the  lien,  and  to  the  extent  of  sub- 
jecting the  land  for  the  payment  of  the  purchase 
money  due,  from  the  allegations  of  his  bill,  he  is  en- 
titled,  as   against   the   wife. 

The  defendant  Lucy  cannot,  under  the  plea  of 
coverture,  defeat  this  lien,  and  hold  the  land  and  re- 
fuse  to   pay    for   it. 

The  decree  of  the  Chancellor  overruling  the  de- 
murrer will  be  affirmed,  with  costs,  and  the  cause  will 
be   remanded,    with    leave   to   defendants   to   answer. 
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Randolph  &  Jenks  v.  Merchants  National  Bank 

OF   Memphis. 

.1.  BIll  of  Exchange.  Ouarantee,  B.  &  Co.,  merchants  at  Memphis,  pre- 
sented to  the  defendant  for  discount  a  draft  drawn  on  the  complainants, 
merchants  at  Philadelphia,  for  $8,100  at  ten  days  after  sight.  To  the 
draft  was  attached  bills  of  lading  of  ninety  bales  of  cotton,  which  B.  & 
Co.  said  they  had  shipped  to  complainants,  and  against  which  the  draft 
was  drawn.  The  bills  of  lading  were  in  fact  fictitious,  but  this  was  not 
known  to  defendant.  The  amount  drawn  for  upon  each  bale  was 
ninety  dollars.  The  complainants  had  had  previous  dealings  of  like 
character  with  B.  &  Co.,  and  had  authorized  them  to  draw  on  them 
for  ninety  dollars  for  each  bale  shipped.  Soon  after  the  draft  was 
discounted  B.  cVr  Co.  notified  the  defendant  that  thev  had  received  a 
telegram  from  complainants  limiting  them  to  eighty  dollars  per  bale, 
thereupon  the  president  of  defendant  w^rote  the  following  letter  to  its 
correspondent  at  Philadelphia,  and  enclosed  it  in  the  same  letter 
which  conveyed  the  draft,  to-wit :  "  If  Mensrs.  R.  &  Jenks  object  to 
accepting  the  bill  on  account  of  amount  being  ninety  dollars  instead 
of  eighty  dollars  per  bale,  guarantee  them  that  we  will  have  other 
cotton  or  margin  sent,  and  have  them  accept.  Signed,  W.  H.  Cherry, 
PresH."  When  presented  for  acceptance  by  defendant's  correspondent 
complainants  refused  to  accept  the  draft,  but  upon  defendant's  corres- 
pondent presenting  the  above  letter,  complainants  accepted  and  after- 
wards paid  the  draft.  Upon  bill  filed  to  hold  defendant  liable  as 
guarantor  for  the  full  amount  of  the  draft ;  htldy  that  the  letter  made 
the  defendant  guarantor  for  only  ten  dollara  per  bale. 

2.  Same.  Acceptance  of.  Innocent  holder.  Arguendo.  The  court  say, 
that  if  the  draft  had  Ijeen  accepted  by  complainants  without  the  guar- 
antee, that  the  complainants  would  have  no  recourse  upon  defendant, 
it  being  an  innocent  holder. 


PROM    SHELBY. 


Appeal    from    the   Chancery    Court.      R.  J.  Morgan, 
Chancellor. 

EsTES,   Jackson   &  McDayitt   for   complainants. 
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Stephens  &  Smith  for  defendant. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

The    complainants    were,    in    the    year    1866,    1867, 
cotton   and   commission   merchants   in   the  City   of  Phil- 
adelphia.      O.    C.    Boone    &   Co.   were   engaged    in   the 
cotton    trade    at   Memphis,   and    were   in    the    habit    of 
shipping    cotton     to    the    complainants    to     be    sold    on 
commission,   and    for   the   purpose   of    meeting   their   en- 
gagements   at    Memphis,   they    drew   drafts    or    bills   of 
exchange    on    the    complainants   at    Philadelphia,   which 
tbey    negotiated    or    had    discounted    by    the    banks    or 
brokers   at    Memphis.       The    complainants   were   in    the 
habit    of   accepting    and   paying    these    drafts   and    bills 
of  O.    C.    Boone   &   Co.    upon   the   faith   of   their   ship- 
ments  of  cotton^   requiring    the   bills   of   lading   as   evi- 
dence  of  the  shipment   to    accompany  the   bill    or   draft. 
They,   however,   only   authorized    Boone   &   Co.  to   draw 
for   amounts   which    the   bills   of    lading   were    supposed 
to    be    sufficient    to    cover    at    the    rate    of    so    many 
dollars     for     each     bale     of     cotton — this     rate     varied 
with     the     price     of     cotton       Many     transactions     of 
large    amounts    of    this    character    passed    between     the 
parties,   and    in    many    cases    the    defendant,    the    Mer- 
chants  National    Bank   of    Memphis,    was   the    party    by 
whom   the   bills   or   drafts   at   Memphis   were   discounted 
for   Boone   &   Co. 

On  the  4th  of  June,  1867,  O.  C.  Boone  &  Co. 
drew  their  bill  at  Memphis  on  the  complainants,  pay- 
able ten  days  after  sight,  to  their  own  order  for 
(8,1 00.       The    bill    was   accompanied    by    two    bills    of 
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lading,  or  what  purported  to  be,  for,  in  the  aggregate, 
ninety  bales  of  cotton,  consigned  to  the  complainants. 
The  bill  with  the  bills  of  lading  attached  was  pre- 
sented on  the  same  day  to  the  defendant  at  Memphis, 
and  was  endorsed  by  O.  C.  Boone  &  Co.,  and  dis- 
counted by  the  bank,  and  the  proceeds  placed  to  the 
credit  of  O.  C.  Boone  &  Co.,  and  paid  out  on  their 
checks  on  that  and  the  succeeding  day.  The  bill 
with  the  accompanying  bills  of  lading  was  endorsed 
by  the  defendant  to  the  First  National  Bank  at  Phil- 
adelphia for  collection,  and  forwarded  by  letter.  Upon 
presentation  it  was  accepted  by  the  complainants  under 
circumstances  hereinafter  to  be  noticed,  and  paid  at 
maturity. 

It  turned  out  that  the  bills  of  lading  were  ficti- 
tious, that  is,  they  lacked  the  signature  of  the  first 
common  carrier  from  Memphis  to  make  them  complete; 
at  all  events  no  cotton  had  been  shipped.  O.  C. 
Boone  &  Co.  failed,  and  provided  no  funds  to  re- 
imburse the  complainants.  The  complainants  thereupon 
filed  this  bill  to  recover  the  amount  of  the  bills  from 
the  defendant,  the  Merchants  National  Bank  of  Mem- 
phis. They  also  seek  to  recover  the  amount  of  a 
sight  draft  for  $800,  drawn  by  the  same  parties  on 
the  5th  of  June,  1867,  and  negotiated  in  the  same 
manner,  and  accompanied  by  similar  fictitious  bills  of 
lading,  which  was  paid  by  the  complainants  on  pre- 
sentation. But  the  complainants'  counsel  concede  in 
argument  that  no  recovery  can  be  had  upon  this 
latter  claim.  The  right  to  recover  the  amount  of  the 
^8,100    bill    is    earnestly    pressed.       Many    grounds    of 
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relief  are  assumed  in  the  bill  which  are  not  now  in- 
sisted upon^  among  others,  that  the  defendant  was  in- 
terested with  Boone  &  Co.  in  the  cotton  trade^  was 
guilty   of  collusion^   etc. 

The  argument  upon  both  sides  has  been  thorough 
and  able,  at  the  same  time  characterized  by  the  utmost 
fairness  and  candor,  and  by  this  means  the  questions 
involved  which  are  of  interest  have  been  brought 
within  a  small  compass.  It  will  be  seen  that  the 
bill  in  question  was  drawn  at  the  rate  of  ninety  dol- 
lars for  each  bale  of  cotton,  the  rate  which  for  a  time 
previous  had  been  the  custom.  It  appears  that  after 
the  bill  had  been  discounted  by  the  defendant,  the 
cashier  wrote  a  letter  to  their  correspondent,  First 
National  Bank  at  Philadelphia,  to  whom  they  were 
sending  it  for  collection,  for  the  purpose  of  enclosing 
the  bill.  After  this  letter  was  written,  but  before  it 
was  forwarded,  the  bank  was  notified  by  Boone  that 
he  had  just  received  a  telegram  from  the  complainants 
directing  him  to  limit  his  draft  to  eighty  dollars  per 
bale.  Thereupon  W.  H.  Cherry,  the  president  of  the 
bank,  added  these  words  to  the  letter,  to-wit:  "If 
»Mess.  R.  &  Jenks  object  to  accepting  the  bill  on  ac- 
count of  amount  being  ninety  dollars  instead  of  eighty 
per  bale,  guarantee  them  that  we  will  have  other  cot- 
ton or  margin  sent,  and  have  them  accept.  Signed, 
W.   H.    Cherry,   Preset." 

The  bill  charges  that  the  bill  and  the  letter  were 
presented,  and  the  bill  accepted  mainly  upon  the  credit 
of  the   bank. 

Philler,     the    vice-president    of    the    First     National 
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Bank  at  Philadelphia,  proves  that  upon  the  receipt  of 
the  bill  it  was  sent  to  the  complainants  for  acceptance 
and  acceptance  was  refused.  He  thereupon  called  upon 
them,  exhibited  the  letter  of  Cherry  above  set  forth; 
that  he  gave  complainants  his  opinion  that  this  was  a 
guarantee  of  the  whole  bill,  but  did  not  propose  to 
give  them  any  other  guarantee  than  what  was  con- 
tained in  the  letter  itself,  which  was  exhibited  as  his 
only   authority. 

The  bill  was  thereupon  accepted  and  afterwards  paid. 

It  is  conceded  by  complainants'  counsel  that  if  the 
bill  had  been  accepted  without  the  guarantee,  as  the 
subsequent  draft  of  $800  was,  that  the  complainants 
would   have   no   recourse   upon   the  defendant. 

The  fact  that  the  bills  of  lading  turned  out  to  be 
fictitious  or  fraudulent,  a  fact  not  known  to  complain- 
ants or  defendant,  while  it  would  show  a  clear  failure 
of  consideration  as  between  the  complainants  and  the 
drawers,  would  be  no  defense  to  an  action  upon  the 
acceptance  by  the  defendant,  it  being  an  innocent 
holder  for  value  without  knowledge  of  the  fraud. 
This  is  clearly  settled  by  several  well  considered  cases. 
See  Robinson  v.  Reynold^  decided  first  by  the  Court* 
of  Queen's  Bench,  and  afterwards  in  the  Exchequer 
Chamber,  reported  42  vol.  En.  Com.  L.  Rep.,  634; 
Hoffman  v.  The  Bank  of  MilwauMey  12  Wallace,  181; 
Oraig   v.    Sibbett    &    Jones,   15    Penn.   State    Rep.,    238. 

But  it  is  maintained  that  this  bill  was  not  accepted 
for  the  drawers  or  upon  their  account,  but  upon  the 
faith  of  the  defendant's  guarantee  in  the  letter  of 
Cherry   above   referred   to. 
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Philler  was  only  a  special  agent  of  the  defendant 
in  this  matter,  acting  under  the  written  instructions 
exhibited  at  the  time,  and  could  not  therefore  bind 
his  principal  beyond  the  authority  given,  in  fact  did 
not  attempt  to  do  so.  His  opinion#was  of  no  con- 
sequence. The  proper  construction  of  the  letter  of 
W.  H.  Cherry,  which  we  have  referred  to,  is  a  ques- 
tion for  the  court.  In  the  light  of  the  previous 
transactions  and  the  attending  circumstances,  we  con* 
strue  this  letter  not  to  be  a  proposition  to  guarantee 
the  payment  of  the  whole  bill,  but  to  guarantee  only 
the  deficit  in  the  cotton,  or  the  sum  which  the  bill  ex- 
ceeded the  proper  amount  at  the  rate  of  eighty  dollars 
instead  of  ninety  dollars  per  bale.  We  think  it  man- 
ifest from  the  entire  record  that  the  refusal  of  the 
complainants  to  accept  the  bill  in  the  first  instance^ 
if  they  did  refuse,  was  only  because  it  exceeded  the 
rate  at  which  they  had  agreed  to  accept,  that  is 
eighty  instead  of  ninety  dollars  per  bale.  They  did 
not  suspect  the  correctness  of  the  bills  of  lading. 
They  had  accepted  upon  other  bills  of  lading  that 
were  similar,  but  Boone  &  Co  had  managed  hitherto 
to  prevent  exposure  by  supplying  the  cotton  afterwards. 
Upon  the  supposition  that  the  bills  of  lading  were 
genuine  the  complainants  were  in  good  faith  bound  to 
accept  to  the  extent  of  eighty  dollars  per  bale,  as  they 
had  agreed  to  do.  The  excess  of  the  bill  being  the 
only  ground  of  objection,  the  defendant  proposed  to 
meet  this  by  guaranteeing  the  deficit,  both  parties  sup- 
posing the  bills  of  lading  to  be  good  security  to  the 
extent  of  eighty   dollars   per  bale.       This    security   was 
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held  by  the  complainants,  but  not  by  the  defendant. 
The  entire  record  leaves  no  doubt  upon  our  mind  that 
both  parties  must  have  understood  this  to  be  a  guar- 
tee  of  the  deficit  or  margin  only.  It  is  argued  that 
complainants  had*  the  right  to  regard  this  as  a  guar- 
antee of  the  whole  bill,  for  the  reason,  that  on  a 
previous  occasion,  in  February,  when  Boone  &  Co. 
had  drawn  a  bill  for  too  large  a  sum,  the  defendant 
had  secured  its  acceptance  by  guaranteeing  the  whole 
bill.  There  was  no  connection  whatever  between  that 
transaction  and  the  present  one,  but  aside  from  this, 
although  the  language  of  the  former  guarantee  is  some- 
what more  obscure  than  this,  still  we  should  hold  that 
guarantee  also,  in  the  light  of  the  attending  circum- 
stances, to  be  a  guarantee  similar  to  this — of  the  ad- 
ditional   margin    only. 

It  is  next  argued  that  the  defendant  in  the  letter 
of  Cherry  having  given  a  guarantee  ambiguous  in  its 
language,  and  equally  susceptible  of  two  different  con- 
structions, the  defendant  is  bound  by  the  constructions 
placed    upon   it. 

Without  discussing  the  principle  of  law  advocated, 
it  is  sufficient  to  say,  that  in  our  opinion,  the 
terms  of  the  letter,  taken  with  the  surroundings,  are 
not  ambiguous,  and  that  it  is  susceptible  of  but  one 
reasonable  construction,  and  that  complainants  were  not 
authorized    to    put   any    other    construction    upon    it. 

This  brings  us  to  the  last  question  made  by  the 
complainants'  counsel,  that  is,  conceding  the  letter  of 
guarantee  to  be  only  for  the  $900 — excess  of  the  bill, 
still   he    argues   that   as    the    bill    when    first    presented 
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was  refused,  that  when  presented  and  accepted  upon 
this  partial  guarantee,  the  defendant  then  in  effect  be- 
came responsible  for  the  genuineness  of  the  bills  of 
lading. 

The  reason  the  failure  of  the  bills  of  lading  would 
have  been  no  defense  to  an  action  by  the  defendant 
upon  the  complainants'  acceptance  is,  that  the  defend- 
ant was  an  innocent  endorsee  and  holder  for  value 
without  knowledge  of  the  fraud,  holding  the  bill  upon 
a  consideration  wholly  different  from  the  one  moving 
between  the  drawers  and  the  complainants,  that  is,  the 
consideration  paid  by  the  defendant  when  it  discounted 
the  bill,  and  this  was  in  no  degree  affected  by  the 
failure   of  the    bills   of  lading. 

These  principles  are  fully  discussed  in  the  authori- 
ties referred  to,  but  it  is  argued  that  when  this  bill 
was  presented  the  second  time  with  the  partial  guar- 
antee, the  defendant  lost  its  attitude  of  an  innocent 
endorsee  for  value,  and  presented  itself  requesting  the 
acceptance  of  the  bill  upon  its  own  credit  and  for  its 
accommodation,  and  therefore  it  must  be  regarded  as 
the  holder  and  owner  of  the  bills  of  lading,  and  con- 
sequently responsible  for  their  being  genuine.  This 
argument  is  ingenious,  but  we  think  not  sound.  We 
do  not  see  that  the  proposition  to  guarantee  the  ad- 
ditional margin  of  cotton  by  the  defendant  in  any 
respect  changed  the  attitude  of  the  parties,  except  sim- 
ply to  make  the  defendant  liable  to  the  extent  pro- 
posed. In  all  other  respects  the  attitude  of  the  par- 
ties  and    their   rights   must   remain    precisely    as   if   this 

guarantee   were   out   of  the   way,  and,  as   we   have   seen 
30— VOL.  7. 
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in  all  other  respects^  it  is  simply  a  case  where  the 
<;oinplaiDants  have  accepted  and  paid  the  bill,  upon  a 
consideration  that,  as  between  them  and  the  drawers^ 
has  failed.  That  is  upon  fictitious  and  fraudulent  bills 
of  lading. 

This,  upon  well  settled  principles,  is  no  defense 
against  the  defendant,  who  is  an  innocent  holder  for 
value,  except  only  to  the  extent  this  is  changed  by 
the   guarantee. 

The  Chancellor  held  the  defendant  liable  for  $900 
and  interest,  being  the  amount  of  its  guarantee.  This 
liability   the   defendant   does   not   resist. 

The   decree   will    be   affirmed    with   costs. 


Penelope  Bond,  adm'x,  v.  N.  Greenwald  et  aL 

1.  Supreme  Court.    Juiisdiction  to  vacate  decree.    This  court  has  jurisdic- 

tion, on  motion,  under  sec.  4501  of  the  Code,  to  vacate  a  decree,  upon 
the  ground  that  the  judgment  or  decree  was  rendered  through  inad- 
vertance  and  oversight,  when  on  the  face  of  the  record  no  cause  of 
action  existed.     The  decree  was  rendered  at  a  former  term. 

Cases  cited:    Bond  r.  Greenwald,  4  Heis.,  453,  464,  470. 
Code  construed:    Sec.  4501. 

2.  Contracts.     Entirety  and  indivmbility  of.    What  uyill  not  constitute.    Chan^ 

eery  practice.  Where  cotton  was  sold  for  ahmU  40  cents  per  pound,  and 
the  proof  showing  that  it  was  sold  at  26  cents  in  gold  or  its  equiva- 
lent (39  cents),  does  not  bring  the  case  within  the  rule  of  variance 
between  the  contract  and  that  stated  in  the  pleadings.  The  court 
Bay :  "  The  cause  of  action  stated  in  the  bill,  is  the  sale  and  deiiverT* 
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of  cotton  to  defendant,  not  gold  or  greenbacks;  they  are  but  the  me- 
diums or  means  by  which  the  demand  of  the  plaintiff  is  to  be  satified. 
Complainant  brought  his  action  because  the  defendant,  Greenwald, 
had  bought  and  received  his  cotton  and  failed  and  refused  to  pay  for 
it;  and  if  the  consideration  alleged  is  substantially  proved,  it  is  suffi- 
cient. The  price  is  alleged  to  be  about  40  cents,  and  the  decree  of 
this  court  was  rendered  at  89  cents,  which  is  in  substantial  accord- 
ance with  the  contract  as  proved  and  so  held  to  be  in  the  opinion." 

3.  Chancery  Practice.    Injunction.    Where  a  party  has  title  to  property 

about  to  be  sold  by  a  decree  of  the  Chancery  Court  seeking  to  settle 
the  rights  of  other  litigants,  he  may  file  his  bill  to  enjoin  the  sale  of 
the  same  in  the  same  eourij  and  have  his  rights  decided.         * 

Case  cited :    Deaderick  v.  Smith,  6  Hum.,  147. 

4.  Same.     Clerk  and  Master.    Report  of.    The  master  is  not  allowed  to  go 

outside  of  instructions  in  his  report,  but  must  pursue  such  as  are 
given  him. 


FROM  HAYWOOD. 


Appeal  from  the  Chancery  Court.  Jno.  W.  Har- 
Ris,   Chancellor. 

Vance  &  Anderson  and  T.  J.  Freeman  for  de- 
fendants. 

Bate,   Read   and   Read   for  complainant. 

Deaderick,  J.,  delivered   the   opinion   of  the    court* 

Ixx  this  case  a  preliminary  question  is  presented  by 
the  motion  of  defendants  to  vacate  the  decree  entered 
by  this  court  at  its  April  term,  1871.  At  that  term 
the  cause  was  here  upon  writ  of  error  to  the  Chan- 
cery Court  at  Brownsville,  issued  upon  the  application 
of  complainant.  A  decree  was  then  pronounced  by 
this  court  in  favor  of  complainant,  and  the  motion  is 
made   by   defendants    to   vacate    that  decree,   under  sec. 
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4501  of  the  Code,  upon  the  ground  that  the  judg- 
ment or  decree  pronounced  against  defendants  was  ren- 
dered through  inadvertence  and  oversight,  when,  upon 
the  face  of  the  record,  no  cause  of  action  existed 
against   them. 

The  section  of  the  Code  referred  to  authorizes  this 
court,  upon  its  own  motion,  to  vacate  any  such  judg- 
ment  or   decree. 

It  has  been  most  earnestly  argued  that  the  record 
does   not  show   any   cause   of  action   against   defendants. 

The  bill,  which  was  filed  by  intestate  in  his  life- 
time,  charges   that   about    the    month   of   ,   1862, 

his  agent,  in  his  absence,,  sold  and  delivered  to  de- 
fendant Greenwald  about  eighty-three  bales  of  cotton 
(belonging  to  complainant),  for  which  Greenwald  was 
to  pay  about  forty  cents  per  pound,  and  that  he  has 
never  paid  anything  for  it,  although  often  requested 
so   to   do,   and   is   still   indebted    for   the   same. 

In  another  part  of  the  bill  complainant  charges 
that  the  value  of  the  said  cotton  was,  at  the  time  of 
the   sale,   about   $20,000. 

An  attachment  was  prayed  for,  and  issued,  and 
levied  upon  several  lots  in  Brownsville,  and  one  at 
BelFs  Depot,  in  Haywood  county.  An  attachment 
was  also  issued  to  Shelby  county  and  levied  upon 
Greenwald's  interest  in  a  stock  of  goods  in  Memphis, 
in  which  one  Labe  was  equal  partner  with  him.  A 
replevy  bond  in  the  penalty  of  $40,000  was  given, 
and   the   levy   on   the   goods   released. 

Greenwald  answered  the  bill,  and  denied  that  he 
bought   any   cotton   of  complainant,   or   owed    him   any- 
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thing;  bat  stated  that  he  bought  280  bales  of  cotton 
at  26  cents  of  James  Bond^  of  which  he  delivered 
but  52  bales^  and  that  he  was  ready  and  willing  to 
pay  the  amount  due  upon  said  52  bales,  after  deduct* 
ing  damages  sustained  by  him  by  reason  of  the  failure 
to   deliver  the   balance   of  the   280   bales   bought. 

Proof  of  the  sale  of  complainant's  cotton  was  made 
by  James  Bond,  the  agent  of  Lewis  T.  He  proved 
the  contract  to  be  that  Greenwald  was  to  take  all  of 
Lewis  T/s  crop,  estimated  at  100  bales  more  or  less, 
at  the  price  of  26  cents  per  pound  in  gold  or  its 
equivalent;  and  it  was  also  proved  that  Greenwald 
was  to  take  the  cotton  from  the  gin  as  it  was  ginned 
and  weighed,  and  that  he  tool4  away  52  bales,  and 
that  30  more  bales  were  ginned  and  weighed,  which 
he  failed  to  take  away  for  more  than  a  month  afler 
it  was  ginned  and  weighed,  and  then  the  Federal 
soldiers  took  it  away.  It  was  also  proved  that  39 
<;ents  in  greenbacks,  or  United  States  treasury  notes, 
was   equivalent  to   26   cents   in   gold. 

The  Chancellor  charged  the  defendant  in  his  decree 
with  53  bales  only,  and  at  the  April  term,  1871,  this 
court  reversed  the  Chancellor's  decree,  holding  Green- 
wald liable  for  82  bales  sold  and  delivered,  at  the 
price  of  39  cents  in  greenbacks  or  United  States  cur- 
rency, being  the  equivalent  of  26  cents  in  gold,  and 
rendered   a   decree,   including   interest,   for   $28,150.29. 

This  statement  of  the  material  parts  of  the  record 
we  think  is  a  sufficient  refutation  of  the  proposition 
of  the   defendant,   that   '*no   cause   of  action   existed. '^ 

The   bill    distinctly   alleges    an    indebtedness    for    83 
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bales   of    cotton    sold    and    delivered,    at    the    price   of 
about   40   cents   per   pound. 

The  answer  denies  that  defendant  Greenwald  bought 
any  cotton  of  Lewis  T.,  and  the  proof  shows  that  he 
did  make  a  contract  with  James  Bond,  as  agent  of 
Lewis  T.,  by  which  he  bound  himself  to  take  the 
crop  of  Lewis  T.,  which  turned  out  to  be  82  bales, 
at  the  price  of  26  cents  in  gold  or  its  equivalent, 
which  is  shown  to  be  39  cents;  and  at  this  price 
for  the  82  bales,  the  weight  of  which  was  also  proven, 
a  decree  was  rendered  by  this  court  at  its  April  term, 
1871. 

The.  opinion  of  the  court,  delivered  by  Sneed,  J., 
and  reported  in  4  •  Heis.,  453,  and  the  subsequent 
opinions  by  Nicholson,  C.  J.,  pp.  464  and  470,  upon 
applications  to  rehear  and  modify  the  decree  of  the 
court,  show  that  there  ovas  no  oversight  or  inadver- 
tance  in  the  action  of  the  court.  On  the  contrary^ 
upon  the  pleadings,  it  is  adjudged  that  Greenwald 
bought  and  received  the  cotton  at  the  price  of  39 
cents  per  pound,  being  the  equivalent  of  26  cents  per 
pound   in   gold. 

It  is  argued  that  ^^the  contract  as  alleged  must 
be  substantially  proven,"  and  sec.  66,  1  Gr.  Ev.,  is 
cited  to  show  that  ''  in  actions  upon  contracts,  if  any 
part  of  the  contract  proved  should  vary  materially 
from  that  which  is  stated  in  the  pleadings,  it  will  be 
fatal,  for  a  contract  is  an  entire  thing  and  indivisi- 
ble." In  illustration  of  the  rule,  the  author  states 
that  if  the  consideration  alleged  be  one  horse  bought 
by  the   plaintiff  of  the  defendant,   and   the   proof  be  of 
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two  horses^  the  variance  will  be  fatal.  And  it  is 
insisted  the  bill  charging  that  the  cotton  was  sold  at 
about  40  cents  per  pounds  and  the  proof  showing  that 
it  was  sold  at  26  cents  in  gold  or  its  equivalent, 
shown  to  be  39  cents^  brings  the  case  within  the 
rule  above  cited ;  and  there  being  no  evidence  to 
support  the  allegation,  from  the  face  of  the  record  no 
cause   of  action   existed   against  defendant  Greenwald. 

The  cause  of  action  stated  in  the  bill,  is  the  sale 
and  delivery  of  cotton  to  defendant,  not  gold  or 
greenbacks;  they  are  but  the  mediums  or  means  by 
which  the  demand  of  the  plaintiff  is  to  be  satisfied. 
Complainant  brought  his  action  because  the  defendant, 
Greenwald,  had  bought  and  received  his  cotton  and 
failed  and  refused  to  pay  for  it;  and  if  the  consid- 
eration alleged  is  substantially  proved,  it  is  sufficient. 
The  price  is  alleged  to  be  about  40  cents,  and  the 
decree  of  this  court  was  rendered  at  39  cents,  which 
is  in  substantial  accordance  with  the  contract  as  proved 
and   so   held   to    be   in   the   opinion. 

The  motion  to  vacate  the  decree  rendered  at  the 
April   term,    1871,   will   be   overruled. 

The  cause  was  remanded  by  this  court,  the  decree 
reciting  the  levy  of  the  attachment  on  the  goods  of 
Greenwald  in  Memphis,  and  the  execution  by  him  and  ' 
by  defendants  Labe,  Jones  and  Seay  as  his  sureties, 
of  a  replevy  bond;  and  also  reciting  the  levy  of  an 
attachment  upon  the  lots  in  Brownsville  and  at  BelPs 
Depot,  and  that  the  said  lots  had  been  sold,  except 
the  lot  at  BelFs  Depot,  for  $2,580.  The  decree  then 
proceeds    to   declare    that    the    court    being    of   opinion 
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that  complainant  is  entitled  to  have  satisfaction  of  his 
decree  for  the  sum  of  $28^150.29  out  of  the  said  prop- 
erty attached,  renders  a  decree  against  Greenwald  and 
his  sureties  on  the  replevy  bond  for  the  $28,150.29 
and  costs  of  suit,  and  awards  execution  for  the  same; 
and  the  cause  was  remanded  to  ascertain  what  dispo- 
sition was  made  of  the  proceeds  of  the  sale  of  the 
real  estate,  and  to  carry  out  and  execute  the  decree 
of  this  court,  and  to  have  an  account  taken  by  the 
master  showing  the  disposition  of  the  $2,580,  proceeds 
of  the  sale  of  the  real  estate  attached,  and  of  any 
other  sums  of  money  that  may  have  been  paid  upon 
the  debt,  and  credit  the  same,  and  interest,  on  the 
decree,  and  report  to  the  next  term  of  the  Chancery 
Court. 

At  the  December  term,  1867,  of  the  Chancery 
Court,  the  lots  in  Brownsville  and  Bell's  Depot  had 
been  ordered  to  be  sold,  and  decree  rendered  against 
Greenwald  and  his  sureties  on  his  bond.  T^e  lots 
in  Brownsville  were  sold,  and  the  master  reported  the 
sale  in  July,  1868,  which  was  confirmed  in  Septem- 
ber, 1868,  without  exception,  no  reason  being  given 
for  not  selling  the  BelPs  Depot  lot,  and  no  renewal 
of  the   order   of  sale   being   made. 

After  the  cause  was  remanded  to  the  Chancery 
Court,  a  decree  was  entered  at  the  September  term, 
1871,  directing  the  master  to  report  in  accordance 
with   the    principles   of  the   decree    of  this   court. 

At  the  February  term,  1872,  the  master  reported, 
showing  the  balance  due  at  that  time,  after  deducting 
payments,   to   be   $15,940.61. 
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The  master  also  reported  that  in  1868  a  bill  was 
filed  by  one  Yancy  (in  said  Chancery  Court)  against 
<K>mplainant  Bond,  said  Greenwald  and  the  clerk  and 
master,  enjoining  the  sale  of  the  BelPs  Depot  lot, 
which   was  worth   $3,000  to   $3,500. 

The  master  states  in  his  report  that  no  steps  were 
taken  in  said  cause  of  Yancy  against  htm  and  others, 
except  that  an  injunction  bond,  not  marked  filed,  was 
with  the  papers  in  the  cause.  The  rule  docket,  how- 
ever, shows  that  the  bill  was  filed  the  25th  of  March, 
1868,   and   cost   and   injunction   bonds,   with   security. 

The  filing  of  this  bill  was  no  doubt  the  reason 
why  the  Bell's  Depot  lot  was.  not  sold.  No  steps 
seem  to  have  been  taken  by  Greenwald,  although  he 
is  made  a  defendant  to  this  bill,  to  dissolve  the  in- 
junction, for  which  a  fiat  seems  to  have  been  granted, 
although,  as  it  was  to  operate  on  the  clerk  and  mas- 
ter, it  does  not  appear  that  any  injunction  was  form- 
ally  issued   to  him. 

This  is  not  like  the  case  in  6  Hum.,  of  Deaderick 
v.  Smith,  where  the  Chancery  Court  at  Murfreesboro 
enjoined  proceedings  in  the  Chancery  Court  at  Frank- 
lin. Here  the  proceedings  enjoined  are  in  the  same 
court  in  which  the  bill  is  filed.  Although  it  would 
have  been  competent  to  the  complainant  in  the  in- 
junction bill  to  have  made  himself  a  party,  by  peti- 
tion, to  the  original  cause,  yet,  in  the  case  in  6 
Hum.,  147,  where  a  purchaser  was  seeking  to  be  re- 
lieved from  his  purchase,  it  is  said  that  he  might 
file  a  bill,  and  make  the  parties  to  the  original  cause 
defendants,   and   brave  a  decree,  but   he  shall   pay  costs. 
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If  Yancy  had  title  to  the  lot  about  to  be  sold,  he 
might  file  his  bill  to  enjoin  the  sale  of  it  in  the 
same  court  in  which  the  sale  was  ordered,  and  have 
his    right   decided. 

The  complainant  and  defendant  Jones  excepted  to 
the  master's  report,  and  Jones  entered  a  motion  to 
have  the  value  of  the  Bell's  Depot  lot  applied  as  a 
credit  on  complainant's  decree,  or  to  have  the  master 
enquire  and  report  upon  the  value  and  disposition  of 
this   lot. 

This  motion  and  the  exceptions  to  the  report  were 
overruled,  and  a  decree  rendered  confirming  the  re- 
port,  from    which   both    parties   have   appealed. 

Complainant's  first  exception  is,  that  the  master 
improperly  reported  on  the  Bell's  Depot  lot,  when  not 
authorized  to  do  so  by  the  order  of  reference.  This 
is  technically  well  taken.  The  master  is  not  allowed 
to  go  outside  of  instructions  in  his  report,  but  must 
pursue  the  instructions  given  him.  2d.  A  report  was 
made  to  the  August  term,  1871,  which,  upon  the  ap- 
plication and  affidavit  of  Jones,  was  set  aside.  No 
notice  was  given  to  Jones  and  sufficient  reasons  were 
disclosed  for  setting  aside  said  report,  and  the  Chan- 
cellor  acted    properly   in    recommitting   it. 

Defendant  Jones's  first  exception  is,  that  this  court, 
in  its  decree  remanding  the  cause  to  the  Chancery 
Court,  shows  that  the  Bell's  Depot  lot  was  attached 
and  not  sold,  and  that  the  value  of  the  lot  should 
have  been  credited  to  defendants  in  said  report.  This 
exception  is  not  well  taken.  The  decree  of  this  court 
was   rendered    against   Greenwald   and*  his   sureties,   and 
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execution  ordered  to  issue  for  the  whole  sum  found 
due  complainants^  less  the  proceeds  of  the  sale  of  the 
Brownsville  lots  and  other  payments  made.  It  did 
not  assume  to  adjudicate  upon  the  question  of  title  to 
the  BelPs  Depot  lot,  or  intend  to  require  complainant 
to  litigate  with  Yancy  about  the  title,  but  the  mani- 
fest intention  of  the  decree  was  that,  after  deducting 
the  amount  which  had  been  paid  on  the  decree  of 
complainant,  execution  should  issue  against  Greenwald 
and  his  sureties  on  his  bond  for  the  balance,  and  for 
the  purpose  of  ascertaining  such  payments  the  cause 
was  remanded.  The  second  and  third  exceptions  are 
in  substance  the  same  as  the  first,  and  were  properly 
overruled. 

The  decree  of  the  Chancellor  was,  therefore,  sub- 
stantially correct,  and  will  be  aflBrmed,  each  party 
paying  one-half  of  the  costs  of  this  court,  except  as 
to  such  part  of  the  record  upon  the  appeal  as  was 
already  in  this  court.  Sdch  pa»rt  having  been  neces- 
sarily transcribed,  no  costs  will  be  taxed  for  the  dupli- 
cate  of  it. 
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Jas.   N.  Beadles  v.  Hartmus  &  Co. 

1.  Factor.  Conaignment  io.    What  control  he  hits  over  the  goods.  Whenever  a 

consignment  is  made  to  a  factor  for  sale,  the  consignor  has  a  right 
generally  to  control  the  sale  thereof,  if  no  advances  have  been  made 
or  liabilities  incurred  on  account  thereof,  and  the  factor  is  bound  to 
obey  his  orders.  If,  however,  the  factor  makes  advances,  or  incurs 
liabilities  on  account  of  the  consignment,  by  which  he  acquires  a 
special  property  therein,  then  the  factor  has  a  right  to  sell  so  much  of 
the  consignment  as  may  be  necessary  to  reimburse  such  advances  or 
meet  such  liabilities,  unless  there  is  some  existing  agreement  between 
himself  and  the  consignor  which  controls  or  varies  the  right.  Whether 
any  such  instructions  were  given,  and  when  and  under  what  circum- 
stances, were  questions  left  to  the  determination  of  the  jury. 

Case  cited :    Brown  v.  McGraw,  14  Peters,  489. 

2.  Same.    Eddenee.    Leiten  may  be  read  to  jury.     When.    The  court  aaj, 

the  expression  of  a  wish  or  desire  may,  under  certain  circumstances, 
amount  to  a  positive  command  ;  so  we  think  that  the  correspondence 
was  properly  submitted  to  the  jury  for  their  interpretation  in  its  rela- 
tions to  the  other  evidence  in  the  cause,  and  we  cannot  say  that  it 
was  error  in  the  court  to  leave  it  to  the  jury  to  draw  their  own  con- 
clusions from  the  written  correspondence  and  other  evidence  submit- 
ted to  them. 


FROM   MADISON. 


Appeal   from   a  judgment  of  the  Circuit  Court.      G. 
B.   Black,  Judge. 

Caruthers   &   Mallory   for  complainant. 

Muse  &   Buford   for   defendants. 

Deaderick,  J.,  delivered  the  opinion  of  the  court. 
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Plaintiff  in  error  appealed  to  this  court  from  a 
judgment   of  the   Circuit   Court   of  Madison   county. 

Hartmus  &  Co.  consigned  fifty-five  bales  of  cotton 
to  the  firm  of  Beadles,  Wingo  &  Co.,  commission 
merchants  in  New  Orleans,  which  they  allege  was  sold 
contrary   to   their   instructions   and   to   their  damage. 

J.  T.  Haley,  a  witness  for  plaintiffs  below,  and 
member  of  the  firm  of  Hartmus  &  Co.,  testified  on 
the  trial  that  in  September,  1871,  Slayden,  a  member 
of  the  firm  of  Beadles,  Wingo  &  Co.,  called  on  and 
solicited  his  house  in  Jackson  to  do  business  with 
their  house  in  New  Orleans.  Witness  stated  that  he 
asked  him  if  his  house  should  ship  them  cotton  and 
should  desire  it  held,  whether  he  would  so  hold  it 
for  a  short  time,  as  witness  desired  to  know  what  to 
depend  on.  Slayden  agreed  to  hold  it,  if  convenient, 
and  when  not  convenient,  they  would  notify  plaintifis. 
He  also  agreed  to  furnish  currency  to  buy  cotton 
when  desired,  and  to  send  it  by  express  when  tele- 
graphed for  the  amount  desired.  Shortly  after  this, 
witness  states  that  his  firm  commenced  shipping  cot- 
ton to  the  firm  of  Beadles,  Wingo  &  Co.,  sometimes 
receiving  remittances,  and  at  others  drawing  on  them 
through  the  bank.  On  the  20th  December,  1871, 
Hartmus  &  Co.  telegraphed  to  Beadles,  Wingo  &  Co. 
to  send  $4,000,  informing  them  that  they  would  on 
the  next  day  ship  them  fifly-three  bales  of  cotton. 
On  the  next  day,  21st  December,  Hartmus  &  Co. 
shipped  to  them  fifly-five  bales,  informing  them  by 
letter  of  the  shipment,  and  desiring  them,  if  they 
oould   conveniently  do   so,   to   hold   the  cotton  until  the 
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15th  January.  On  the  22d  of  December,  having  re- 
ceived a  telegraphic  dispatch  from  Beadles,  Wingo  & 
Co.  that  it  was  impossible  for  them  to  send  the  cur- 
rency requested,  Hartmus  &  Co.  wrote  informing  them 
of  the  receipt  of  the  dispatch,  and  that  they  had  that 
evening  drawn  on  them  for  $4,042.53  in  favor  of  the 
Bank  of  Madison,  and  desiring  them  to  protect  the 
draft,  and  stating  that  they  had  shipped  to  them  the 
day  before  fifty- five  bales  of  cotton,  invoice  amounting 
to  $4,777.33.  On  the  25th  of  December,  Beadles, 
Wingo  &  Co.  acknowledged  the  receipt  of  the  letters 
of  Hartmus  &  Co.  of  21st  and  22d  December,  and 
the  invoice  for  fifty- five  bales  of  cotton.  The  cotton 
was  received  on  the  30th  December.  On  the  4th  of 
January,  Hartmus  &  Co.  again  telegraphed:  "Hold 
fifty-five  bales — instruction  by  mail.''  On  same  day 
they  wrote  desiring  them  to  hold  the  fifty- five  bales 
until  the  Ist  of  February.  In  answer  to  this  letter. 
Beadles,  Wingo  &  Co.,  on  the  16th  January,  replied 
that  they  regretted  that  the  fifty-five  bales  had  been 
sold  on  the  2d  of  January,  and  subsequently  wrote 
that  the  cotton  had  been  sold,  without  knowing  to 
whom  it  belonged.  The  product  of  the  sale  was 
$4,607.34.  The  letter  seems  to  have  been  w^ritten  in 
reply  to  one  from  Hartmus  &  Co.,  complaining  that 
the  sale  had  been  made  before  the  15th  of  January, 
and  making  a  claim  for  damages,  and  proposed  to 
refer  the  controversy  to  arbitration,  and  inviting  a 
proposition  of  compromise,  and  denying  that  they  were 
bound   to   hold   the   cotton. 

^Slayden    was    examined    by    defendants    below,    and 
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testified  that  neither  he  nor  his  firm  made  any  «agree- 
ment  with  Haley  or  his  firm  to  hold  his  or  their 
cotton. 

It  is  now  insisted  that  the  Circuit  Judge  erred  in 
his   instructions   to   the  jury    in   charging   as   follows: 

'^If  plaintiffs  gave  instructions  how  and  when  said 
cotton  should  be  put  upon  the  market,  and  if  said 
instructions  were  given  contemporaneously  with  the  con- 
signment, and  if  received  by  Beadles,  Wingo  &  Co. 
before  the  cotton  was  put  upon  the  market,  or  before 
they  had  made  any  advancements,  or  incurred  any 
liability  for.  the  plaintiffs  on  account  of  said  shipment, 
thev    were    bound    to   observe    the    instructions." 

This  instruction,  correctly  construed,  we  do  not 
think  is  subject  to  any  objection.  It  does  not  mean 
that  plaintiffs  might  give  instructions  to  hold  the  cot- 
ton, which  would  be  binding  upon  the  defendants, 
without  their  assent,  although  given  contemporaneously 
with  the  assignment,  if  they  had  made  advances  or 
incurred  liabilities.  On  the  contrary,  the  court  stated 
if  the  defendants  had  made  advancements  to  or  for 
the  plaintiffs,  the  plaintiffs  would  have  no  right  to 
instruct  defendants  to  hold  the  cotton  for  a  better 
market,  until  they  had  indemnified  or  offered  to  re- 
imburse the  defendants  for  such  advancements;  and 
defendants  might  well  put  the  cotton  upon  the  market, 
as  prudent  business  men,  if  plaintiffs  failed  to  reim- 
burse  them. 

The  charge,  we  think,  is  in  substantial  conformity 
to  the  principles  laid  down  by  Story,  J.,  in  the  case 
of  Broxon    v.    McGi^aw,    14    Peters,    489.,    where    it    is 
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said:  "We  understaDd  the  true  doctrine  on  this  sub- 
ject to  be  this:  Wherever  a  consignment  is  made  to 
a  factor  for  sale,  the  consignor  has  a  right  generally 
to  control  the  sale  thereof,  if  no  advances  have  been 
made  or  liabilities  incurred  on  account  thereof,  and 
the  factor  is  bound  to  obey  his  orders.  If,  however, 
the  factor  makes  advances,  or  incurs  liabilities  on  ac- 
count of  the  consignment,  by  which  he  acquires  a 
special  property  therein,  then  the  factor  has  a  right 
to  sell  so  much  of  the  consignment  as  may  be  neces- 
sary to  reimburse  such  advances  or  meet  such  liabili- 
ties, unless  there  is  some  existing  agreement  between 
himself  and  the  consignor  which  controls  or  varies 
the   right." 

Whether  any  such  instructions  were  given,  and 
when  and  under  what  circumstances,  were  questions 
left   to   the   determination    of  the  jury. 

For  plaintiffs  in  error  it  is  insisted  that  the  letter 
of  the  21st  December  contained  no  instructions,  but  a 
simple  request  that  they  should  hold  the  cotton  until 
the  15th  January.  The  draft  of  Hartmus  &  Co. 
drawn  upon  the  cotton  was  paid  by  plaintiffs  in  error 
the  26th  December,  after  they  had  received  the  letter 
of  the  21st  December.  The  cotton  was  received  the 
30th  December,  and  sold  the  2d  January.  The  court 
did  not  construe  the  language  of  the  letter  of  the 
21st  December,  or  of  any  of  the  correspondence  be- 
tween the  parties,  but  allowed  the  several  letters  offered 
to  go  to  the  jury,  to  be  by  them  construed,  with  the 
other   evidence   in   the   cause. 

In   the   case    already   cited    in    14   Peters,   it   is   said 
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that^  ^^as  a  general  rule^  the  interpretation  of  written 
instruments  belongs  to  the  court,  and  not  to  the  jury. 
But  there  are  cases  in  which,  from  the  different  senses 
of  the  words,  or  their  obscure  and  indeterminate  refer- 
ence to  unexplained  circumstances,  the  true  interpreta- 
tion of  the  language  used  may  be  left  to  the  consid- 
eration of  the  jury,  for  the  purpose  of  carrying  into 
effect  the  real  intention  of  the  parties.  This  is  espe- 
cially applicable  to  cases  of  commercial  correspondence, 
where  the  real  objects,  intentions  and  agreements  of 
the  parties  are  often  to  be  arrived  at  only  by  allu- 
sions to  circumstances  which  are  imperfectly  devel- 
oped." 

The  expression  of  a .  wish  or  desire  may,  under 
certain  circumstances,  amount  to  a  positive  command; 
so  we  think  that  the  correspondence  was  properly 
submitted  to  the  jury  for  their  interpretation  in  its 
relations  to  the  other  evidence  in  the  cause,  and  we 
cannot  say  that  it  was  error  in  the  court  to  leave  it 
to  the  jury  to  draw  their  own  conclusions  from  the 
written  correspondence  and  other  evidence  submitted 
to   them. 

The  testimony  of  Haley  was,  that  Slayden  agreed 
that  his  firm  would  hold  the  cotton  consigned,  if  de- 
sired, if  convenient  to  them  to  do  so;  if  not  con- 
venient,  then    they   would   notify   Hartmus   &   Co. 

The  language  of  the  letter  of  Hartmus  &  Co.,  ad- 
vising them  of  the  shipment,  is:  **If  you  can  con- 
veniently hold  this  shipment  until  about  the  middle 
of  January,   we    would    like    for    you    to   do    so."       In 

a   subsequent   part  of  this   letter  they  express  the  opin- 
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ion  that  cotton  will  advance  by  the  15th  of  January, 
iind  enable  them  to  clear  at  least  ten  dollars  on  each 
bale,  and  add,  '^for  this  reason  we  make  the  above 
request." 

Upon  the  facts  in  evidence,  we  cannot  say  that 
the  verdict  is  not  sustained  by  the  evidence,  and  there 
being  no  error  in  the  charge,  the  judgment  must  be 
iiffirmed. 


Simon  Snowden  v.  The  State  of  Tennessee. 

1.  GRiMiNAii  Law.   Juror.  Mentally  incapacUaled  during  trial.  Practice.   If  a 

juror  is  found  to  be  mentally  incompetent  during  the  progress  of  a 
criminal  trial,  it  is  discretionary  with  the  court  to  supply  the  place 
of  the  juror  and  proceed  with  the  trial  de  novo,  or  to  discharge  the 
jury  and  continue  the  cause. 

Code  cited  :  Sec.  4028  and  notes. 

Case  cited:  State  v.  Curtis,  5  Hum.,  601. 

2.  Joint  Indictment  i>x)r  Larceny.    Admimims  of  one  defendant  in  ab- 

sence of  the  other  inadmissible.  When.  It  is  not  competent  for  the 
State  to  prove  confessions  of  a  co-defendant  made  in  the  absence  of 
the  prisoner  to  the  effect  that  the  prisoner  and  the  other  defendants 
had  agreed  to  steal  cattle  for  a  butcher,  and  that  the  cattle  stolen  in 
this  case  was  for  the  butcher,  and  that  the  prinoner  had  procured  a 
note  to  be  written  that  would  enable  them  to  sell  the  cattle ;  the  con- 
fession having  been  made  after  the  cattle  were  stolen.  Nor  is  it  made 
competent  by  proof  that  the  witness  had  a  conversation  with  the 
prisoner,  and  that  after  first  denying  that  he  had  it,  finally  found  and 
produced  the  note  above  referred  to. 
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3.  CoNSPiRACT.  WhcU  admisgions  not  competent.  When  the  common  par- 
pose  is  at  an  end,  whether  bj  accomplishment  or  abandonment,  no 
one  of  the  conspirators  is  permitted,  by  any  subsequent  act  or  decla- 
ration of  his  own,  to  affect  the  others. 


FBOM   SHELBY. 


Appeal   from   the   Circuit   Court. 

No   brief   appears   for   Snowdeu. 

Attorney-General  Heiskell  for  the  State. 
Opinion   by   The   Court. 

The    prisoner    was   jointly    presented    by   the    grand 

jury   of    the   Bartlett   Circuit    Court    of   Shelby   county, 

together   with   one    John    Wesley   and    one    Sam    Davy, 

for   the   larceny   of  two   red   steers   and   one   red   heifer. 

At  the  December  Term,  1871,  the  prisoner  was  put 
upon  his  trial.  After  the  evidence  was  heard,  and 
the  argument  was  concluded,  and  after  the  jury  had 
retired  to  consider  of  the  case,  they  returned  into 
court  and  reported  that  D.  J.  Davis,  one  of  their 
number,  was  then,  and  had  been  since  he  was  em- 
panelled, labouring  under  an  aberration  of  mind.  There- 
upon, the  C04pt  having  heard  testimony  on  the  point, 
and  having  examined  the  juror  personally,  and  being 
satisfied  that  the  juror  was  totally  incapacitated  to  serve 
as  a  juror,  directed  that  the  panel  be  discharged,  and 
the   cause   continued    to   the   April   Term. 

To   this   action   of   the   court   the    plaintiff   excepted, 


n 
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mad    at    the    April    Term    puts    in    a    plea    embodying 
these  facts. 

What  action  was  had  upon  the  plea,  or  whether 
any  action  of  the  court  at  all  was  invoked  upon  it, 
the  record  nowhere  disclosed.  This,  however,  is  a 
matter  of  no  consequence,  the  practice  of  his  honor  in 
this  case  being  fully  warranted  by  the  ruling  of  thia 
court  in  ITie  State  v.  Curtis,  5  Hum.,  601,  the  only 
difference  in  the  cases  being  that  in  the  case  cited  the 
juror,  as  we  infer,  was  laboring  under  a  bodily  malady,, 
while  in  the  case  in  hand  the  juror  was  afflicted  with 
a  mental   disorder. 

It  may  be  remarked  that  under  our  statute  and 
decisions  it  is  discretionary  with  the  court  to  sup- 
ply  the  place  of  the  sick  juror,  and  proceed  to  try 
the  cause  de  novo,  or  to  discharge  the  jury  and  con- 
tinue the  cause.  See  T.  &  S^s  Code,  sec.  4028,  and 
notes. 

The  next  error  assigned,  however,  by  the  prisoner 
is,  we  think,  fatal  to  the  verdict  and  judgment  of 
conviction. 

One  W.  B.  Williamson,  a  witness  for  the  State^ 
was  allowed  by  the  court,  over  the  prisoner's  objec- 
tion, to  detail  a  confession  or  statement  made  by 
John  Wesley  to  the  witness  in  the  prisoner's  absense* 
In  this  confession  Wesley  stated  that  the  prisoner  and 
Sam  Daly  had  agreed  to  furnish  cattle  to  a  butcher 
in  Chelsea;  that  they  agreed  to  steal  cattle  for  the 
butcher;  that  the  cattle  stolen  in  this  case  were  for 
the  butcher,  and  that  the  prisoner  and  Daly  had  got 
him    (Wesley)  to  drive  them   for  him.       Wesley  further 
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stated  that  the  prisoner  had  procured  a  note  to  be 
written   that   would   enable   them   to   sell   the   cattle. 

The  witness  Williamson  proves  that  he  had  a  con- 
versation with  the  prisoner^  and  that  after  first  deny- 
ing that  he  had  it,  finally  iound  and  produced  the 
note  above  referred  to.  And  this,  it  is  said,  cures 
the  error  of  admitting  the  confession  and  statement 
made   by   Wesley. 

We  do  not  assent  to  this  argument.  If  it  were 
<;onceded  that  the  possession  of  this  note  was  evidence 
of  a  conspiracy  between  Wesley,  Daly,  and  the  prisoner 
to  steal  the  cattle,,  still  the  evidence  is  liable  to  an- 
other objection.  According  to  Wesley's  statement  the 
larceny  was  already  complete,  and  he,  in  his  confession 
tp  Williamson,  was  detailing  a  past  transaction.  This 
is>  evident  from  the  fact  deposed  to  by  Williamson 
that  he  had  been  to  Memphis,  had  seen  the  cattle  in 
the  butchers  pen  at  Chelsea,  and  had  returned  home 
before  Wesley's  arrest;  indeed,  he  directed  a  young 
man  to  arrest  Wesley  in  consequence  of  having  seen 
the   cattle  in   Chelsea. 

When  the  common  purpose  is  at  an  end,  whether 
by  accomplishment  or  abandonment,  no  one  of  the 
^conspirators  is  permitted  by  any  subsequent  act  or 
declaration   of  his   own   to   affect   the   others. 

It  is  argued,  however,  by  the  Attorney  General 
that  although  the  theft  was  already  committed  when 
Wesley  made  his  statement,  that  the  sale  of  the  cattle 
was  not  then  accomplished,  and  the  statement  was  made 
in   furtherance   of  that   object. 

We   do   not  think  that  this  argument  can   be  main- 
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tained.  It  does  not  appear,  in  the  first  place,  that 
the  cattle  were  then  unsold,  and  even  if  it  did  it  is 
very  hard  to  see  how  what  Wesley  said  was  in  further- 
of  a   common   purpose   to   sell. 

It  may  be  that  the  other  evidence  in  this  record 
is  sufficient  to  warrant  a  conviction.  But  we  are 
satisfied  that  the  testimony  we  have  commented  on  was 
improperly  admitted.  We  cannot  tell  what  weight  it 
had  on  the  jury.  We  therefore  think  it  is  due  ta 
the  prisoner  to  set  aside  the  verdict,  and  award  a  new 
trial.       Let  a  judgment   be   entered   accordingly. 


Isaac  Sampson  v.  Geo.  W.  L.   Marr  et  al. 

1.  Record.    Charge  of  court.    Omission  of.    Presumption.  Where  the  charge 

of  the  court  does  not  appear  in  the  record,  the  presumption  is  that 
the  charge  was  in   all  respects  correct. 

2.  Taxes.    Sale  of  land  for.    Jurisdiction  of  Circuit  Court    The  jurisdiction 

of  the  Circuit  Court  to  sell  lands  for  taxes  is  purely  statutory,  and 
whatever  is  required  to  be  done  by  statute  to  give  valididj  to  such 
sales  must  be  done,  otherwise  they  can  communicate  no  title  to  the 
purchasers. 

3.  Same.     Variance  in  deed  and  advertisement.    Where  the  recitals  in  the 

sheriff's  deed  and  those  of  the  advertisement  of  sale,  under  the  3rd 
section  of  the  act  of  1844,  are  different,  the  purchaser  at  the  sheriflf^s 
sale  acquires  no  title  to  the  land. 

Cases  cited :  Henderson  r.  Staritt,  4  Sneed,  472 ;  Thacker,  er  partey  3 
Sneed,  344 ;  Douglass  v,  Mumford,  ante,  415. 

Acts  cited  :  1844,  ch.  92. 
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4.  Evidence.  AdmiasibUUy  of  copy  of  deed  or  other  imUrumeni.  The  doc- 
trine is  well,  and  haH  been  long  eftablifihed,  that  a  copy  of  a  deed  or 
other  instrument,  the  original  of  which  the  party  offering  the  copy  is 
presumed  to  have  in  his  possession,  or  under  his  control,  is  not  admis- 
sible in  evidence,  without  some  evidence  of  the  loss  of  the  original 
or  of  the  inability  of  the  party  to  produce  it. 

Cases  cited:  Sims  v.  Sims,  5  Hum.,  370;  Saunders  v.  Harris,  5  Hum., 
346 ;  Parsons  v.  Wilson,  2  Tenn.,  261.  ^ 


FROM   DYER. 


Appeal  from  the  Circuit  Court.  Jas.  D.  Porter, 
Judge. 

C.   C.   Moss   for  complainant. 

Cochrane   &  Enloe   for  defendant. 

Deaderick,  J.,  delivered   the   opinion   of  the  court. 

In  May,  1867,  the  defendants  in  error  brought  their 
action  of  ejectment  in  the  Circuit  Court  of  Dyer  county 
against  Robert  Espy  and  others,  tenants  of  plainti^  in 
error,  Sampson,  and  Sampson  was  admitted  defendant 
in  the  room  and  stead  of  said  tenants,  and  pleaded 
not   guilty. 

The  plaintiffs  below  were  the  heirs  at  law  of  6. 
W.  L.  Marr,  deceased,  and  it  was  admitted  by  the 
defendant  on  the  trial  below  that  G.  W.  Gibbs  had 
a  good  title  in  fee  to  the  land  sued  for,  and  that 
both    parties   claimed   title  under   said   Gibbs. 

The  plaintiffs  below  claimed  their  title  upon  an 
alleged  conveyance  of  25th  January,  1848,  to  their  an- 
cestor, G.  W.  L.  Marr,  deceased,  by  descent   from   him. 


488  JACKSON : 


Sampson  v.  Marr. 


The  defendant  claimed  under  a  purchase  by  David  £. 
Parker,  at  a  tax  sale  of  said  land,  made  on  the  Ist 
Monday   of   July,    1849,   a    deed    made    by    the    sheriff 

and    tax    collector   of    said   county    on    the   day   of 

,    1852,   and   a   title   bond   executed   by   Parker 

to   defendant   Sampson. 

The  verdict  and  judgment  were  in  favor  of  plain- 
tiffs below,  and  the  defendant  has  appealed  in  error 
to   this   court. 

The  record  shows  that  the  court  charged  the  jury, 
but  the  charge  does  not  appear  therein,  and  we  have 
to  presume  that  the  instructions  given  by  the  court 
were   in   all   respects   correct. 

Two  questions  arise,  which  have  been  well  argued, 
and  upon  which  the  rights  of  the  parties  are  to  be 
determined. 

1.  The  validity  of  the  tax  sale,  which  defendants 
insist   divested    plaintiffs   of  title    to   the    land. 

The  effect  of  this  tax  sale  depends  upon  the  con- 
struction of  the  act  of  1844,  ch.  92,  Nich.  Sup.,  269, 
which  provides,  sec.  1,  "that  in  all  cases  of  sales  for 
land  hereafter  made  for  public  taxes,  under  the  pro- 
visions of  the  laws  now  in  force,  it  shall  be  sufficient^ 
to  make  such  sale  valid  and  communicate  good  title 
to  the  purchaser,  that  the  land  so  sold  lies  in  the 
county  in  which  it  has  been  reported  for  non-payment 
of  taxes  thereon;  that  it  has  been  duly  reported;  that 
an  order  of  sale  has  been  awarded,  and  that  the  sale 
of  said  land  was  duly  advertised ;  to  establish  which 
facts  the  sheriff's  deed  reciting  their  existence  shall  be 
prima   facie  evidence,   and    all    judgments   or   orders   of 
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sale  Bhall  be  conclusive^  unless  the  person  wishing  to 
show  the  irregularity  of  the  same  can  prove  that  the 
taxes  were  duly  paid  before  such  judgment  or  order 
of  sale   was  rendered." 

The  2d  section  provides  that  taxes  and  costs  shall 
be  a  lien  upon  the  land^  and  the  sale  shall  be  valid^ 
whether  it  is  or  is  not  sold  in  the  name  of  the  true 
owner,  provided  the  land  lies  in  the  county^  and  is 
sufficiently  described;  and  it  shall  not  be  necessary  to 
state   the   number  of  the   grant   or   entry. 

The  3d  section  provides  that  the  sheriffs,  besides 
stating  that  the  land  lies  in  the  county,  shall  state 
the  civil  district  or  districts  in  which  the  land  lies,  to 
whom  granted,  or  in  whose  name  entered,  and  the 
number  of  acres,  as  near  as  may  be,  which  shall  be 
a  sufficient  description;  such  sales  shall  be  good  and 
valid  if  the  foregoing  requisites  be  substantially  com- 
plied with,  and  the  number  of  the  range,  section,  and 
surveyor's  district  be  given,  in  such  parts  of  the  State 
as  have  been  sectionized,  and  the  description  contained 
in  the  sheriff's  report,  shall  be  given  in  the  advertise- 
ment. 

It  has  been  held  by  this  court,  in  construing  the 
act  under  consideration,  that  that  act  makes  the  judg- 
ment and  order  of  sale,  and  all  previous  proceedings^ 
only  conclusive  when  the  taxes  are  not  shown  to 
have  been  paid;  but  does  not  preclude  any  inquiry 
into  the  regularity  of  the  advertisement  or  sale,  or 
other  proceedings,  after  the  judgment  and  order  of  sale: 
4   Sneed,   472. 

The    case    above    cited     was    reversed     becauee    the 
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Circuit  Judge  refused  to  allow  the  plaintiff  to  read  the 
advertisement  of  tax  sales  to  show  that  the  description 
therein   given   was   imperfect. 

The  jurisdiction  of  the  Circuit  Court  to  sell  lands 
for  taxes  is  purely  statutory,  and  whatever  is  required 
to  be  done  by  statute,  to  give  validity  to  such  sales, 
most  be  done,  otherwise  they  can  communicate  no  title 
to   the   purchasers. 

The  statute,  sec.  1,  makes  the  recitals  in  the 
sheriff^s  deed  prima  fade  evidence  of  the  existence  of 
certain  facts,  as  that  the  land  has  been  duly  reported, 
and  that  the  sale  of  said  land  was  duly  advertised; 
and  the  3d  section  requires  that  the  description  given 
in  the  sheriff's  report  shall  be  contained  in  the  adver- 
tisement. Sec.  3  requires  that  the  sheriffs  report  and 
advertisement  shall  show  the  civil  district  or  districts 
in  which  the  land  lies;  to  whom  it  was  granted,  or 
in  whose  name  entered ;  the  number  of  acres,  as  near 
as  may  be;  and  the  number  of  the  range,  section,  and 
surveyor's   district. 

The  sheriff's  deed  to  Parker,  the  purchaser  at  the 
tax  sale,  executed  by  Wra.  A.  Dawson,  sheriff  at  the 
time  (1852),  recites  that  Z.  B.  Phillips  then  reported 
to  the  Circuit  Court  of  Dyer  county,  on  2d  Monday 
of  February,  1849,  listed  for  the  taxes  of  1848  by 
the  revenue  commissioners  of  the  4th  and  12th  civil 
district.  One  tract  of  3,100  acres  listed  in  the  name 
of  George  W.  Gibbs,  etc.,  in  the  ninth  range,  and 
second  and  third  sections,  and  judgment  having  been 
rendered  against  said  land  for  $23.93f  taxes,  and 
charges,   and   costs,   an    order   of   sale    was    issued,   and 
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after  advertisement  the  land  was  sold  to  said  Parker 
for  the   amount   of  taxes^  charges   and   costs. 

The   description   in   the   advertisement   is  as   follows: 

George   W.   Gibbs,  one   tract  of  3,100  acres,  district 

No.    11    and    12,    13th    surveyor's    district,   range   , 

section   ,   being   part   of   Martin    Armstrong's   heirs, 

6,000  acres  survey,  grant  No.  164,  for  5,000  acres, 
being  listed  in  the  name  of  Martin  Armstrong's  heirs 
for  the  taxes,  and  being  lot  No.  5  in  the  division  of 
said  grant,  valued  at  $6,875,  tax  $19.98|,  sheriff's, 
elerk's^  and   printer's  fee   $4. 

It  will  be  observed  that  the  description  given  in 
the  sheriff's  deed  of  the  land  as  reported,  advertised, 
and  sold  by  the  sheriff  are  materially  different  in 
several  particulars  from  that  given  in  the  advertise- 
ment. 

In  the  deed  the  land  is  said  to  have  been  re- 
ported  as   listed   in   the   name  of  Geo.   W.   Gibbs. 

In  the  advertisement  it  is  said  to  be  Geo.  W. 
Gibbs,  3,100  acres,  listed  in  the  name  of  Martin 
Armstrong's   heirs. 

In  the  deed  it  is  recited  that  it  was  reported  by 
the  revenue  commissioners  of  the  4th  and  12th  civil 
district,  and  is  in  the  9th  range,  and  2d  and  3d  sec- 
tions. 

In  the  advertisement  the  land  is  described  as  lying 
in  districts  Nos.  11  and  12,  in  the  13th  surveyor's 
district,   range   ,   section   . 

These  comparisons  of  the  recitals  in  the  deed  and 
those  of  the  advertisement,  without  mentioning  others 
referred  to  in   the   argument,  are  sufficient  to  show  that 
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the  imperative  requirement  of  the  3d  section  of  the 
act  of  1844^  that  ^Hhe  description  contained  in  the 
sheriff's  report  shall  be  given  in  the  advertisement/' 
has  not  been  complied  with,  and  that  in  consequence 
the  sale  for  taxes  and  sheriff's  deed  communicated  no 
title   to   the   purchaser:   3   Sneed^  344;   4   Sneed,  470. 

The  next  question  is  as  to  the  admissibility  of  a 
copy  of  the  deed  from  Gibbs  to  Marr,  over  the  ob- 
jection   of  the   defendant. 

The  doctrine  is  well,  and  has  been  long  established^ 
that  a  copy  of  a  deed  or  other  instrument,  the  original 
of  which  the  party  offering  the  copy  is  presumed  to 
have  in  his  possession,  or  under  his  control,  is  not 
admissible  in  evidence  without  some  evidence  of  the 
loss  of  the  original,  or  of  the  inability  of  the  party 
to   produce   it:    5    Hum.,   370;   Ibid,   346. 

The  plaintiffs  below  were  the  heirs  at  law  of  the 
deceased^  G.  W.  *L.  Marr,  some  of  them  his  adult 
children,  and  are  presumed  to  have  control  of  his  title 
papers,  at  least  of  the  deed  of  conveyance  by  Marr 
to  him.  If  the  fact  were  not  so,  it  could  have  been 
easily  shown  by  the  affidavit  of  plaintiffs,  or  some  of 
them,  or  by  their  attorney  or  agent.  In  such  a  case 
the  court  would  "  lend  an  easy  ear  to  proof  of  loss 
of  a  registered  instrument,"  or  that  it  was  not  in  the 
possession  of  plaintiffs,  or  under  their  control,  in  order 
to  allow  the  introduction  of  a  copy  duly  certified:  2 
Tenn.,    261. 

The  admission  of  the  copy,  without  accounting  for 
the   original,   was   error. 

But   as  we   can   see    from    the    record    that   the   de- 
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fendant  cannot  recover  upon  the  claim  set  up  by  him, 
and  that  the  error  in  the  admission  of  the  copy  of 
the  deed  introduced  by  plaintiffs  is  one  which  could 
be  easily  supplied  upon  another  trial,  and  that  the  re- 
sult of  such  trial  could  not  be  different  from  the  one 
from  which  defendant  below  appealed,  and  that  the 
merits  and  justice  of  the  case  under  the  law  has  been 
reached,   we   affirm  the  judgment. 


Wm.  Sigler  v.  The  State. 

KAYlGABiiE  Streams.  Test,  The  common  law  rule  as  to  what  is  a  navi- 
gable stream — viz :  the  flow  and  reflow  of  the  tide — has  never  been 
recognized  or  adopted  in  this  State  as  the  test ;  but  the  civil  law  defi- 
nition has  been  adopted,  which  is,  that  a  navigable  stream  is  one  that 
is  capable  of  being  navigated,  or  is  navigable  in  the  common  sense  of 
the  term. 

Cases  cited :   Elder  v.  Burrus,  6  Hum.,  358 ;  Stuart  v.  Clark,  2  Swan,  15. 
Code  cited:  Sec.  4913. 


FROM    SHELBY. 


Appeal   from   the   Criminal   Court.       Jno.   R.   Flip- 
PIK,  Judge. 

A.   H.   Douglass  for  Sigler. 

Attorney-General  Heiskell  for  the  State. 


494  JACKSON : 


Sigler  V.  The  State. 


Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Sigler  was  indicted  and  convicted  of  a  nuisance,  in 
the  Criminal  Court  of  Shelby  County,  for  cutting  down 
trees  and  ob8tt*ucting  the  navigation  of  Big  Creek,  in 
Shelby  county.  The  facts  agreed  on  and  submitted 
to   the   court,    were   substantially   the   following : 

Big  Creek  is  about  fifty  niiiles  in  length,  com- 
mencing in  Tipton  county  and  running  into  Shelby 
county  until  it  empties  into  Loosahatchie  river,  which 
empties  into  Wolf  river,  the  latter  emptying  into  the 
Mississippi  river  at  Memphis.  It  is  about  seventy 
feet  from  bank  to  bank,  and  the  banks  are  high  and 
steep.  It  is  not  navigable  for  boats  of  any  size  or 
tonnage,  of  its  own  proper  waters,  but  that  for  the 
last  fifteen  years  logs  and  timber  have  been  run  out 
from  rises  in  the  waters  proper  of  said  stream,  by 
reason  of  rains  and  a  rise  from  its  headwaters;  that 
these  rises  occur  several  times  during  each  year,  when 
logs  are  run  out  for  eight  or  ten  miles  above  the 
mouth  of  the  creek  by  raftsmen.  Whenever  the  Mis- 
sissippi  river  is  above  its  ordinary  stage  of  water,  it 
forces  back  the  waters  of  the  Wolfe  and  Loosahatchie 
rivers,  and  their  waters  are  forced  back  into  Big 
Creek,  and  raises  the  stream  to  such  an  extent  that 
there  is  a  depth  of  channel  of  from  ten  to  fifteen 
feet,  and  small  boats  can  and  do  navigate  the  waters 
of  said  creek  during  such  times  as  the  Mississippi  is 
in  such  high  state;  and  that  the  said  creek  is  so 
raised  during  each  year  from  one  to  three  months  at 
a  time,   and    from    one   to    three    times  during  a  year 
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That  when  the  creek  is  so  raised,  tug  boats,  wpod 
boats,  and  other  small  craft  run  up  and  down  the 
creek  for  from  seven  to  ten  miles  above  its  mouth, 
and  by  this  means  persons  living  along  the  banks 
and  the  public  generally  have  a  water  communication 
with  Memphis,  and  that  by  this  means  during  each 
year,  for  the  last  fifteen  years,  large  quantities  of  tim- 
ber-logs, rafts,  and  cord-wood  have  been  transported 
to   Memphis. 

It  appears  that,  about  seven  miles  above  the  mouth 
of  the  creek,  five  treses  were  cut  down  into  the  stream, 
in  the  presence  of  defendant  and  with  his  consent,  he 
being  the  owner  of  the  land  on  both  banks,  and  that 
the  navigation  was  thereby  obstructed  below  the  points 
to  which  small  boats  have  gone,  and  from  which  tim- 
ber,   wood   and   rafts   have   been    brought   out. 

Big  Creek  has  never  been  declared  navigable  by 
act  of  the   Legislature. 

Upon  these  'facts.  Judge  Flippin  was  of  opinion 
that  Big  Creek  was  a  navigable  stream,  and  that  de- 
fendant was  guilty  of  a  nuisance  in  obstructing  it,  for 
which   he   was   fined   $25.       Defendant   has   appealed. 

It  is  a  public  nuisance  to  obstruct  or  impede,  with- 
out legal  authority,  the  passage  of  any  navigable  river 
or   collection    of  waters.       Code,    sec.    4913. 

The  question  is,  whether,  under  the  facts  agreed 
on.  Big  Creek  is  such  a  navigable  collection  of  water 
as  contemplated  by  the  statute?  The  common  law 
rule  as  to  what  is  a  navigable  stream,']^  namely,  the 
flow  and  reflow  of  the  tide,  has  never  been  recognized 
or  adopted  in  our  State  as  the  test.      Elder  v.   Burrus, 
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6  Hum,,  358;  Stuart  v.  Clark,  2  Swan,  15.  Bui 
the  civil  law  definition  has  been  adopted,  that  is,  riv- 
ers capable  of  being  navigated,  or  navigable  in  the 
common   sense   of  the   term. 

In  the  case  of  Stuart  v.  Clark,  2  Swan,  15, 
Judge  McKinney  says  that  the  more  appropriate  cri- 
terion of  a  navigable  river  is,  not  the  flow  and  re- 
flow  of  the  tide,  but  simply  the  fact  whether  the 
river,  in  its  ordinary  state  of  the  water,  is  capable 
of  and  suited  to  the  usual  purposes  of  navigation  by 
such  vessels  as  are  employed  in  the  ordinary  purposes 
of  commerce,  whether  foreign  or  inland,  and  whether 
steam   or  sail. 

This  is  the  technical  definition  of  navigable  rivers, 
and  upon  this  definition  the  rights  of  riparian  owners 
are  to  be  tested.  If  the  river  be  technically  naviga- 
ble, the  soil  covered  by  the  water,  as  well  as  the 
use  of  the  stream,  belongs  to  the  public.  But  if  the 
stream  be  not  navigable,  in  the  legal  I  sense,  the  own- 
ership of  the  bed  of  the  stream  is  in  the  riparian 
proprietors;  but  still  the  public  have  an  easement 
therein,  for  the  purposes  of  transportation  and  com- 
mercial intercourse.  And  this  easement,  or  ''servitude 
of  public  interest,^'  in  the  phrase  of  the  Roman  law, 
is  as  absolute  and  unlimited  in  the  public,  in  refer- 
ence to  this  class  of  rivers,  as  to  rivers  navigable  in 
the   technical   meaning   of  the   term. 

In  Angell  on  Highways,  45,  it  is  said:  "The  ebb 
and  flow  is  not  the  only  test,  nor  is  the  public  ease- 
ment always  formed  upon  usage  or  custom;  the  test 
is,   whether    there    is    in    the    stream    capacity   for  use 
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for  the  purpose  of  transportation  valuable  to  the  pub- 
lie;  and  in  this  view  it  is  dot  necessary  that  the 
stream  should  have  a  capacity  for  floatage  at  all  sea- 
sons of  the  year,  nor  that  it  should  be  available  for 
use  against  the  current  as  well  as  with  it.  If,  in 
its  natural  state  and  with  its  ordinary  volume  of  wat^r, 
either  constantly  or  at  regularly  recurring  seasons,  it 
has  such  capacity  that  it  is  valuable  to  the  public,  it 
is  sufficient/' 

According  to  the  facts  agreed  on,  it  appears  that 
for  several  months  of  each  year  Big  Creek  is  well 
adapted  to  floating  out  timber  rafts  and  logs,  and 
when  the  Mississippi  is  above  its  ordinary  height,  that 
tugs  and  small  boats  can  run  up  and  down  the  stream, 
and  that  for  a  period  of  at  least  fifteen  years,  and 
probably  more,  the  stream  has  been  so  used  by  the 
public.  Upon  these  facts  the  Judge  held  that  Big 
Creek  was  a  navigable  stream,  and  that  defendant  was 
guilty  of  a  nuisance  in  obstructing  it.  We  are  of 
opinion  that  his  conclusion  is  sustained  by  the  facts 
and  the  law,  and  we  affirm  his  judgment. 
32— VOL.  7. 


Dufly'B  Administrator  v.  CConner, 


Petek  S.  Duffy's  Adm'r  v.  Jahgs  O'Conner. 

Bnj*  AND  Notes.  E7idoise«iait.  Demand,  i'otice.  Waiitr.  "For  value 
received  I  osaign  the  within  not«,  on  condition  that  the  property  of 
the  maker  and  endorMerc  be  eihauBled  liefore  recourse  on  me."  The 
above  assignment  of  a  promissory  note  by  an  endorsee  of  the  s-ame 
does  not  diapense  with  the  neeesnity  of  demand  and  notice  on  the  part 
of  a  subsequent  holder  in  order  to  mak^  him  liable. 


FROM    MADISON. 

Appeal    from    the    Circuit    Court.       G.    B.    Black, 
Judge. 

Humes,   Bright   &   Blair   for   complainant. 

Campbell   &   McCorhy   for   defendants. 

Deaderick,  J.,  delivered  the   opinion  of    the   Court. 

This   ie   an    action    of    assumpsit    from    the    Circuit 

Court    of    Madison    county.       The    suit    was    begun    on 

the   4th    of    May,    1871,    against   defendant    as   endorser 

of   a    promissory   note,   drawn    by    John    W.    Campliell 

on    the    let   of    January,    1859,   and    payable,    one    day 

after   date,   to    J.   &   T.   Murrell   or   order,   for   $755.50. 

"urrells,   on    the   25th    of  April,    1862,    by    the    follow- 

5    endorsement,     transferred     the    note    to    defendant: 

For    value    received,    we    assign    the    within     not«    to 

mes    O'Conner,     waiving    demand     and     notice;      the 

iker   of   the    note   to    be   exhausted    belbre    suing    the 

dorsers." 
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Od  the  23d  of  JuDe,  1863,  defendant  assigned  the 
note  to  W.  H.  Slater  by  the  following  endorsement: 
"  For  value  received,  I  assign  the  within  note  to  W. 
H.  Slater,  on  condition  that  the  property  of  the  maker 
and   endorsers   be   exhausted    before   recourse   on    me/^ 

And  on  the  5th  of  August,  1865,  Slater  assigned 
to  plaintiff,  ^^on  condition  that  the  maker  and  en- 
<lorsers   be   exhausted    before   recourse"   on    him. 

Defendant  put  in  the  plea  of  non-assumpsit  and 
six  other  pleas.  On  the  first  plea  issue  was  taken. 
Replications  were  filed  to  the  others,  and  demurrers 
to  the  replications,  which  were  sustained,  and  issues 
made  upon  the  pleas.  Verdict  and  judgment  were 
for  the  defendant,  and  plaintiff  has  appealed  in  error 
to   this    court. 

It  is  unnecessary  to  notice  in  detail  the  voluminous 
pleadings  which  resulted  in  making  up  two  material 
issues. 

1.  As  to  the  necessity  and  fact  of  demand  and 
notice. 

2.  Whether  it  was  necessary  to  the  plaintiff^s  right 
of  recovery  that  he  should  exhaust  his  remedies  against 
the  maker  and  prior  endorsers  to  defendant,  by  suit 
prosecuted  to  judgment,  and  the  return  of  nulla  bona 
upon    execution    issued    and    returned. 

If  both  these  issues  are  in  favor  of  plaintiff,  he 
may  recover.  If  either  is  against  him,  it  is  conclu- 
sive   against    his    right   to    recover   in    this   action. 

The  first  question  involves  the  construction  of  the 
endorsement  by  defendant.  Plaintiff  maintains  that  it 
was,   in   fact   and   legal   effect,   an   absolute    guaranty   of 
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the  payment  of  the  note,  if,  on  the  exhaustion  of  the 
property  of  the  maker  and  prior  Endorser,  it  is  not 
paid,  and  that  no  demand  or  notice  of  non-payment 
is  required  to  be  made  or  given.  And  having,  at 
the  earliest  term  practicable  after  the  close  of  the  late 
civil  war,  prosecuted  his  suit  to  judgment,  and  return 
of  execution  endorsed  nulla  bona,  against  the  drawer, 
and  offering  to  prove  the  insolvency  of  the  endorsers, 
he  insists  that  he  was  entitled  to  a  verdict  against 
defendant,  and  that  the  court  erred  in  holding  that 
there  should  have  been  demand  of  the  maker  and 
notice  to  defendant  of  the  non-payment  of  the  note, 
and  also  on  excluding  the  evidence  of  the  insolvency 
of  the   first   endorsers. 

If  the  endorsement  in  this  case  does  not,  by  its 
terms,  waive  the  necessity  of  demand  and  notice,  then, 
in  order  to  charge  the  endorser,  it  should  appear  that 
the  demand  was  made  within  a  reasonable  time  after 
such  endorsement  and  notice  thereof  given  to  the  en- 
dorser. That  the  note  was  overdue,  does  not  excuse 
the  holder  from  making  such  demand  and  giving  no- 
tice  thereof.       1    Parson   on   Bills   and   notes,   381. 

In  this  case  no  notice  was  in  fact  given,  nor  de- 
mand made;  and  the  question  is,  did  the  Circuit 
Judge  correctly  construe  the  endorsement  as  not  waiv- 
ing demand  and  notice?  We  think  he  did.  There 
is  no  express  waiver,  nor  do  we  think  that  there  is 
in  the  language  of  the  endorsement  anything  which 
can  be  construed  as  dispensing  with  what  the  law  re- 
quires should  be  done  in  order  to  hold  the  endorser 
liable.        It    stipulates    that    all    the    property    of    the 
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maker  and  endorsers  should  be  exhausted  before  re- 
course could  be  had  on  him.  Without  this  stipula- 
tion the  holder  might,  on  making  demand  and  giving 
notice,  have  had  recourse  on  the  endorser,  and  have 
sued  him  in  the  first  instance;  but  this  stipulation 
had  the  effect,  and  was  intended  to  have  the  effect, 
only  of  compelling  the  holder  to  exhaust  his  remedies 
against  the  maker  and  endorsers  in  the  first  instance, 
and  before  he  could  even  attempt  to  enforce  payment 
out  of  defendant.  It  was  not  intended  to  relieve  the 
holder  or  plaintiff  from  the  necessity  of  doing  what 
was  essential  to  fix  defendants'  liability,  nor  to  impose 
upon  defendant  obligations  not  expressly,  or  by  impli- 
cation,  assumed    by   him. 

This  view  of  the  first  proposition  is  conclusive 
against  plaintiff's  right  to  recover,  and  makes  it  un- 
necessary to  discuss  the  other  question,  as  to  whether 
the  exhaustion  of  the  property  of  the  maker  and  en- 
dorsers should  not  be  shown  by  judgment  and  execu- 
tion   issued   and    returned   nulla   bona. 

We  think  the  verdict  was  correct,  and  affirm  the 
judgment. 
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Mary  H.   Talbot  v.  James  M.  Provine. 

1.  CHA17CERT  Practice.    Leasehold  estates.    Minors.    During  the  minority 

of  infants  the  Chancery  Court  has  jurisdiction  to  authorize  or  confirm 

a 

leasehold  contracts  for  the  protection  and  preservation  and  for  the  en- 
hancement of  the  real  estate  of  such  infants,  when  it  is  made  mani- 
festly to  appear  that  contracts  for  either  of  these  purposes  is  for  the 
interest  of  the  minon. 

Case  cited :  Thompson  v.  Mebane,  4  Heis.,  377. 

2.  Same.    BUI  of  review  and  original  bill.     To  set  aside  decree.    The  court 

cannot  look  to  the  proof  in  a  cause  upon  bill  of  review  to  set  a^ide  a 
decree,  much  less  upon  an  original  bill  seeking  to  set  aside  such  a 
decree  for  errorK  which  do  not  reach  to  the  question  of  jurisdiction. 

3.  Same.    Fraud.    Decree  ailacked  for.    Entire  proceeding  open  to  examinaiion. 

Where  a  decree  is  attacked  for  fraud,  the  entire  proceedings  in  the 
original  causes  are  open  to  examination,  not  to  determine  whether 
there  was  error  in  the  decree,  but  to  determine  whether  the  decree 
was  procured  by  undue  means. 

4.  Same.     Chuirdians.    Powers  of.    The  act  of  1762  does  not  limit  or  con- 

trol the  jurisdiction  of  the  Chancery  Court,  but  was  designed  to  operate 
alone  upon  and  to  limit  the  powers  of  guardians. 

5.  Same.    Trustees.    Agents.    Power  of  to  contract  vnth  hefnefidary.    Generally 

trustees  and  agents  are  incapable  of  purchasing  the  trust  property, 
etc.,  except  where  it  appears  that  the  transaction  was  entirely  free 
from  fraud,  etc.     Facts  that  will  not  support  such  a  contract. 

Case  cited :  Coffee  v.  RufBn,  4  Col.,  514. 


FROM   SHELBY. 


Appeal   from    the   Chancery  Court.       W.   H.   Smith^ 
Chancellor. 

Jackson    &    McDowell    and    Martin     for     com- 
plainant. 

Humes   &   Poston   for   defendant. 
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Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

On  the  Iflt  of  January,  1857,  Martha  P.  Talbot, 
as  guardian  for  Mary  H.  Talbot,  entered  into  a  written 
contract  with  J.  M.  Provine  and  E.  P.  Stewart, 
whereby  she  leased  to  said  Provine  and  Stewart  two 
lots  in  Memphis  for  a  term  of  eleven  yrears  from  that 
date.  In  consideration  of  the  use  of  said  lots,  Pro- 
vine  and  Stewart  agreed  to  pay  the  said  guardian 
$87. 25  (ground  rent)  per  annum,  payable  the  1st  of 
January  each  year,  and  provine  and  Stewart  agree  to 
pay  all  taxes  and  charges  that  might  be  levied  on  the 
lots,  during  the  term,  by  the  State,  county  or  corpo- 
ration. It  was  agreed  that,  at  the  expiration  of  the 
Iqase,  the  buildings  and  the  improvements  upon  each 
lot  should  be  valued  by  two  competent  and  disinter- 
ested men,  and  the  valuation  thereof  at  that  time  to 
be  allowed  to  Provine  and  Stewart,  and  upon  the 
payment  of  the  amount,  Provine  and  Stewart  were  to 
deliver  possession  of  the  lots  and  improvements;  but 
if  the  valuation  should  not  be  paid,  a  lien  was  re- 
tained  on    the    improvements   for   the    valuation. 

There  is  no  obligation  imposed  by  this  contract 
upon  Provine  and  Stewart  to  place  any  improvements 
on  the  lots,  and,  accordingly,  none  were  placed  there 
until   after   June,    1857. 

On  the  12th  of  June,  1857,  Martha  P.  Talbot  and 
her  three  daughters,  Mary  H.,  Delia  and  Ruth,  to- 
gether with  J.  M.  Provine  and  E.  P.  Stewart,  filed 
their  bill  in  the  Common  Law  and  Chancery  Court 
at   Memphis,   for   the   purpose   of  procuring   a   confirma- 
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tion  by  the  Chattcellor  of  the  contract  already  referred 
to^  and  others  of  similar  character  made  on  behalf  of 
the  other  two  daughters.  They  state  that  the  three 
daughters^  all  minors,  owned  in  fee  a  large  real  estate 
within  and  near  to  Memphis,  consisting  mainly  of  un- 
improved lots  in  Memphis,  which  are  subject  annually 
to  heavy  taxes  and  other  charges,  which  they  have 
not  the  ability  to  pay,  as  their  vacant  lots  yield  no 
revenue,  and  their  other  means  are  inadequate  to  ^  their 
payment,  and  that  hence  to  save  this  property  from 
sale  for  taxes,  some  of  the  lots  have  already  been 
sold,  and  it  will  require  others  to  be  sold  hereafter, 
by    which    means   their   estate   will    be   exhausted. 

They  state  that  they  are  advised  that  this  guardian 
has  no  power  to  contract  for  putting  buildings  and 
improvements  on  their  lots,  and  no  means  of  her 
wards'    with    which    to   pay    for   them. 

Thev  then  set  out  the  several  contracts  made  with 
Provine  and  Stewart  already  referred  to,  which  con- 
tracts, they  state,  were  made  subject  to  the  sanction 
of  the  court.  They  state  that  these  leases  are  the 
best  arrangements  that  can  be  made  for  the  improve- 
ment and  preservation  of  the  estate  of  the  minors,  and 
if  executed,  that  they  will  be  manifestly  advantageous 
to  them,  but  that  unless  these  leases  are  approved 
and  made  valid  and  binding  upon  the  minors  and 
their  estates,  so  that  said  Provine  and  Stewart  shall 
in  some  way,  at  the  proper  time,  get  compensation 
for  their  outlays  and  improvements,  they  will  forbear 
to  carry  out  the  contracts,  or  to  make  valuable  im- 
provements  thereon;     but  if  the   contracts   are  approved 
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and  made  binding,  so  that  Provine  and  Stewart  may 
get  compensation  for  their  improvements  and  other  ex- 
penditures, they  will,  during  the  year,  erect  valuable 
business  houses,  permanently  enhancing  the*  value  of 
the  lots.  They  pray  that  the  court  will  sanction  said 
contracts,   each   of   which   expire    about   the    periods    of 

» 

the  majority  of  the  minors,  and  will  make  a  decree 
binding  said  minors  and  their  estates  to  make 
Provine  and  Stewart  compensation  for  said  buildings 
and  improvements  as  the  minors  respectively  come 
of  age. 

The  matters  stated  in  the  petition  were  immediately 
referred  to  the  clerk  and  master  for  a  report.  Proof 
was  taken  and  a  report  made  to  the  effect  that  the 
contracts  were  for  the  manifest  advantage  of  the  minors. 
The  report  was  confirmed,  and  a  decree  rendered  ap- 
proving the  contracts  and  authorizing  the  same  to  be 
executed  by  the  erection  of  buildings  and  improvements 
on  the  lots  in  pursuance  of  the  stipulations  in  the 
leases.  All  these  proceedings  took  place  at  the  first 
term,  and  were  consummated  within  a  few  days  after 
the   filing   of  the   bill. 

Under  this  decree  Provine  and  Stewart  proceeded 
during  the  summer  and  fall  of  1857,  to  erect  large 
business  houses  on  the  lots.  After  the  buildings  were 
erected  and  the  improvements  made,  Provine  and 
Stewart  becoming  doubtful  as  to  the  validity  of  the 
decree  under  which  they  had  acted,  filed  their  bill  on 
the  I3th  of  May,  1858,  against  Martha  P.  Talbot, 
guardian,  and  her  wards  Mary  H.,  Delia  and  Ruth 
Talbot,   in    which   similar  allegations   are  made   to   those 
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in  the  first  petition,  and  asking  for  the  same  relief. 
This  bill  was  answered  by  Mary  H.,  Delia  and  Ruth 
Talbot,  by  their  guardian  Martha  P.  Talbot,  submitting 
the  rights'  and  interests  of  her  wards  to  the  protection 
of  the   court. 

The  matters  alleged  in  the  bill  were  referred  to 
the  clerk  and  master,  proof  was  taken — it  being  the 
same  taken  in  the  former  case  with  some  addition, — 
a  report  made  that  the  leases  were  manifestly  advan- 
tageous to  the  minors,  and  a  decree  thereon  approving 
and    ratifying   the   leases   as   in    the   former   decree. 

On    the   11th    of   January,    1868,    Mary    H.   Talbot 
filed   her   original   bill    in   the   nature   of   a   bill   of   re- 
view   in    the   Chancery   Court    at    Memphis,   against  J. 
M.    Provine,   E.    P.   Stewart    being   dead,   alleging    that 
Provine   is   in   possession   of  the   lots  and   the   improve- 
ments  thereon,    made    under   the    leases   before    referred 
to,   and   claiming   to   retain    possession    until    the   valua- 
tion  shall   be   made,  and   the   amount  paid   in  pursuance 
of  one   of  the   stipulations   in    the    leases.       She   alleges 
that    J.    M.    Provine,    at    the    time    of   procuring    said 
leases,   was   the   agent   of  Martha   P.   Talbot,   her   guar- 
dian, for   the  management   of  said  property  and  of  other 
property  of  the  estate    of  Jas.  H.  Talbot.       She   further 
alleges   that   at   the   time   said    lease   was   made   she   was 
a   minor,   and    that   said    lease    was    made   to    run    Until 
December   31,    1867;     that   she  became  of  age   the   13th 
of   January,    1867.       She    further     alleges    that    in    the 
proceedings   for  the   confirmation   of  the    leases,  she    was 
not   represented    by  guardian   ad  litem.       She   states  that 
by    the    proof    in    the    said    cause,    the     buildings    cost 
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t^S^OOO  eachy  and  that  now  they  would  not  be  valued 
at  more  than  the  land  on  which  they  are  built 
18  worthy  or  would  sell  for.  She  charges  that  her 
guardian  had  no  right  to  so  charge  her  property,  and 
more  especially  beyond  her  majority,  and  that  the 
Chancery  Court  had  not  the  power  so  to  charge  and 
bind  her  real  estate,  and  that  Provine  has  been  more 
than  compensated  for  all  expenses  that  may  have  been 
incurred  in  building  and  paying  charges  on  said  prop- 
erty.  She  prays  that  the  decree  in  the  cause  referred 
to  may  be  reviewed,  set  aside  and  vacated,  and  said 
lease  declared  void  since  her  majority^  and  that  pos- 
session  be   decreed    to   her. 

The  bill  was  answered  by  Provine,  who  admits  the 
making  of  the  contract  for  the  lease,  and  that  he  ob- 
tained the  confirmation  thereof  by  decree  of  the  court 
as  alleged.  He  neither  admits  nor  denies  that  com- 
plainant attained  her  majority  on  the  13th  of  January, 
1867,  and  if  this  was  a  mistake,  he  says  it  was  wholly 
due  to  the  mother  and  guardian  of  complainant,  but 
he  insists  that  the  lease  is  binding  for  the  full  term 
stipulated.  He  insists  that  complainant  was  repre- 
sented in  the  said  suit  by  her  mother,  who  acted  as 
guardian  ad  litem,  and  that  the  court  accepted  her  as 
such.  He  denies  that  the  buildings  are  now  worth 
more  than  the  lots;  he  says  the  lots  are  worth  1^22,- 
000  each,  and  the  buildings  would  now  cost  about 
$10,000  to  build  them,  and  that  they  were  originally 
built  at  a  cost  of  $8,000  each.  He  denies  that  he 
has  been  re-imbursed  more  or  as  much  as  his  expen- 
ditures from   the   rents  of  the   buildings. 
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He  insists  and  argues  that  the  arraDgement  for  the 
improvement  of  the  lots  was  advantageous  to  com- 
plainants. 

In  an  amended  answer  he  admits^  that  the  guar- 
dian had  employed  him  to  lease  out  the  vacant  lots, 
and  that  he  failed  to  obtain  any  contracts.  He  says 
that  bis  connection  with  the  leasing  of  these  lots  was 
entirely  severed  at  the  time  of  his  taking  the  leases, 
and  that  they  were  made  to  him  through  her  attorney 
Oov.  I.  G.  Harris;  that  the  leases  were  made  in  the 
fullest   and    fairest  good   faith. 

After  the  taking  of  proof  on  both  sides,  the  cause 
was  heard  on  the  14th  of  May,  1869,  when  the  Chan- 
cellor held  that  the  contract  of  lease  as  approved  and 
confirmed  by  decree  of  the  court,  in  the  case  of  Pro- 
vine  and  Stewart  v.  Martha  P.  Talbot  and  others,  was 
valid  and  binding  up  to  the  31st  of  January,  1867, 
when  complainant  reached  her  majority,  but  void  after 
that  time,  the  same  having  embraced  the  period  beyond 
her  majority  by  mutual  mistake  of  the  parties.  He 
decreed  that  Provine  was  entitled  to  payment  for  the 
improvements  erected  on  the  lots,  and  complainant  and 
defendant  were  allowed  thirty  days  within  which  to 
have  the  amount  ascertained  by  valuation  of  two  com- 
petent men,  and  if  that  was  not  done,  the  clerk  and 
master  was  ordered  to  take  proof  and  report  the  value 
of  the  buildings  on  the  13th  of  January,  1867.  The 
clerk  and  master  was  ordered  not  to  take  the  isolated 
value  of  such  buildings  and  improvements,  or  what 
amount  it  might  cost  to  erect  the  same  at  the  date 
of   valuation,   but    to   ascertain    and    report    how    much 
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8Uoh  buildings  and  improvements  permanently  enhanced 
the  value  of  the  real  estate,  and  this  enhancement  is  to  be 
reported  as  the  value  of  the  buildings  and  improvements. 
In  ascertaining  the  enhanced  value  of  the  lots  by 
reason  of  the  improvements,  the  master  was  directed 
to  ascertain  the  value  of  the  ground  with  the  im- 
provemets  and  without^  the  difference  would  be  the 
permanent   enhanced   value. 

The  report  was  made,  and  after  exceptions  on  both 
sideS;  the  Chancellor  decreed  that  there  was  a  balance 
due  Provine  from  Mary  H.  of  $13,365,  and  from 
Delia  W.  $10,921^  and  if  the  same  was  not  paid 
within  thirty  days,  the  improvements  to  be  sold  on  a 
credit  of  six  months,  and  free  from  the  equity  of  re- 
demption. 

From   this   decree   all   the   parties    appealed. 

And  third,  that  as  Provine  was  the  agent  of  com- 
plainant when  the  leases  were  made  and  confirmed, 
the  decrees  were  procured  by  a  fraudulent  concealment 
from   the   court  of  the   fact   of  such   agency. 

It  is  laid  down  in  sec.  427  of  Story's  Eq.  PI., 
that  ''where  an  improper  decree  has  been  made  against 
an  infant,  although  the  same  was  not  gained  by  fraud 
or  collusion  or  surprise,  it  ought  to  be  impeached  by 
original  bill.''  The  bill  is  therefore  maintainable  on 
either  of  the  grounds  stated,  if  the  allegations  thereof 
are   sustained   by   the   proof. 

It  is  insisted  for  complainants  that  the  Chancery 
Court  had  no  jurisdiction,  inherent  or  statutory,  to 
make  decrees  by  which  the  real  estate  of  minors  cpuld 
be  leased    upon    the    terms    contained    in    these    leases. 
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This    question    has    been    argued    on    both    sides    with 
learning   and   ability,  but   we   do   not   deem  it   necessary 
to   investigate    the   question    again,   for    the   reason    that 
in   the   case   of   Thompson   v.    Mebaney   4   Heis.^  377,  the 
authorities   were    fully   examined    by   this    court,   and    a 
<3onclu8ion    arrived  at   with  which    we  are   satisfied.       In 
that  case   the   court   say:       "We   have   no   hesitation  in 
declaring   that   a   court   of   chancery    had    general    juris- 
diction,  aside    from   the    acts    of    1827   and    1829,   over 
the  estates   as  well  as   the  persons  of  infants,  and  could, 
under  appropiate  circumstances,  and   for  proper  purposes, 
direct  the  sale  of  their  real  property .^\       We  are   there- 
fore   of    opinion    that    during   the    minority    of   infants 
the    Chancery    Court    has   jurisdiction    to    authorize    or 
confirm    leasehold  contracts   for   the  protection    and  pres- 
ervation  and   for  the   enhancement  of  the   real   estate  of 
such    infants,    when    it    is    made    manifestly    to    appear 
that    contracts   for    either   of   these   purposes   is    for   the 
interest   of  the   minors.       Whether  such  contracts   could 
be   authorized   or   confirmed    producing   incumbrances   on 
the   estates   of  minors,   after   their   maturity,  we   are  not 
now   called   on   to   decide.       Nor  do   we  think   that  the 
act   of    1762    has   the    effect,    or   was    intended   to    limit 
or   control   the  jurisdiction    of  the   Chancery    Court,  but 
was   designed   to   operate   alone   upon    and    to   limit   the 
powers   of  guardians. 

We  are  therefore  of  opinion  that  the  Chancery 
Court  had  jurisdiction  to  authorize  or  to  confirm  the 
leases  referred  to  in  the  pleadings,  and  that  these  were 
valid  and  binding  on  the  parties  until  the  maturity  of 
the    minors,    unless    it    shall    appear    that    the    decrees 
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authorizing  or  confirmiug  these  leases  are  void  for 
other    reasons. 

It  is  next  insisted  that  there  are  irregularities  and 
defects  in  the  proceedings  which  preceded  the  decrees, 
for  which  those  decrees  can  now  be  re-examined  and 
set    aside. 

The  decree  rendered  in  the  case  of  Provine  and 
Stewart  against  Martha  P.  Talbot,  guardian,  etc.,  con- 
tains all  the  articles  necessary  to  give  the  court  juris- 
diction, and  if  there  is  any  error  on  the  face  of  the 
decree,  it  is  such  error  only  as  can  be  ascertained  by 
reference  to  the  proof  made  in  the  cause  and  other  irreg- 
ularities in  the  proceedings,  to  which  we  are  not  authorized 
to  look  upon  a  bill  of  review,  much  less  upon  an 
original  bill  seeking  to  set  aside  such  a  decree  for 
errors  which  do  not  reach  to  the  question  of  juris- 
diction. 

But  it  is  insisted  in  the  next  place  that  the  decree 
ought  to  be  set  aside  for  fraud  in  its  procurement. 
This  is  a  legitimate  ground  on  which  the  decree  may 
be  attacked,  and  in  the  investigation  of  this  question 
the  entire  proceedings  in  the  original  causes  are  open 
to  examination,  not  to  determine  whether  there  was 
error  in  the  decree,  but  to  •  determine  whether  the 
decree   was   procured    by    undue    means. 

The  allegation  is,  that  Provine,  one  of  the  lessees, 
had  been,  prior  to  the  date  of  the  leases,  and  down 
to  that  time,  the  agent  of  Martha  P.  Talbot,  the  reg- 
ular guardian  of  complainants,  and  that  he  took  ad- 
vantage of  his  fiduciary  relation,  and  in  that  way  pro- 
cured  from    the    guardian    leases   of    the   real    estate   of 
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her  wards  which  were  highly  beneficial  to  himself  and 
greatly  disadvantageous  to  the  minors;  and  that  after 
thus  procuring  contracts  of  lease  from  the  guardian, 
that  he  procured  these  contracts  to  be  ratified  and 
confirmed  by  the  Chancery  Court  without  disclosing  to 
the  court  the  fact  of  his  fiduciary  relation  to  the  par- 
ties, and  without  showing  to  the  court  by  clear  and 
satisfactory  proof,  that  the  contracts  were,  in  all  re- 
spects, fair  and  entirely  free  from  all  imputatation  of 
fraud  or  unfair  advantage.  This  allegation  is  denied 
by  Provine,  and  he  states  that  although  he  had  been 
the  agent  of  complainants  as  alleged,  yet  that  at  the 
time  these  contracts  were  made  his  agency  had  ceased, 
and  that  the  contracts  were  made  with  the  guardian 
of  complainants,  through  her  solicitor,  who  advised  the 
making   of  the   leases   as   advantageous   to   complainants. 

This  statement  as  to  the  agency  of  the  guardian's 
solicitor  in  advising  the  making  of  the  leases,  is  sub- 
stantially   sustained    by    the   deposition    of   the   solicitor. 

The  powers  of  a  trustee  or  agent  to  contract  with 
the  cestui  qui  trust  in  relation  to  the  trust  property 
were  elaborately  examined,  and  many  of  the  authorities 
reviewed  by  this  court  in  the  case  of  Coffee  v.  Ruffin, 
4  Col.,  514,  when  the  following  was  laid  down  as  the 
result:  ''So,  we  think,  it  may  now  be  regarded  as 
the  settled  doctrine  of  the  courts  of  chancery  in  Ten- 
nessee, that,  as  a  general  proposition,  trustees,  unless 
they  are  only  nominally  such,  agents,  or  any  persons, 
who,  by  this  connection  with  any  other  person,  or  by 
being  employed  or  concerned  in  his  affairs,  have 
acquired    a    knowledge    of   his    property,   are    incapable 
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themselves  of  purchasing  the  trust  property^  or  the 
property  over  which  they  may  have  control  as  trustees 
or  agents^  or  in  right  of  any  fiduciary^  or  confidential 
relations  whatever,  from  the  cestui  qui  trustSy  or  ben- 
eficiary, or  principal.  But  if  the  party  seeking  to 
maintain  such  transactions  can  show  by  clear  and  sat- 
isfactory proof  that  the  same  was,  in  all  respects,  fair 
and  entirely  free  from  all  imputation  of  fraud  or  unfair 
advantage;  that  there  was  no  concealment  and  no 
advantage  taken  by  the  trustee,  or  such  person  stand- 
ing in  such  fiduciary  or  confidential  relation,  of  infor- 
mation or  knowledge  acquired  by  him  as  such,  and 
that  there  was  no  inadequacy  of  consideration,  a  court 
of  equity  will  not  interpose  to  set  it  aside.  The  fact 
that  the  relation  may  have  terminated  before  the  date 
of  the  transaction  cannot  afiect  or  change  the  rule, 
but  it  is  a  fact  to  be  taken  into  consideration  in  the 
investigation  of  the  question  touching  the  alleged  fair- 
ness of  the  transaction,  and  may  be  entitled  to  much 
or  little  weight,  depending  upon  the  particular  circum- 
stances  of  the   case.^' 

Tested  by  the  rules  here  laid  down,  was  the  con- 
duct of  Provine  such,  in  making  the  contracts  of  lease 
with  the  guardian,  and  in  procuring  their  confirmation 
by  the  Chancellor,  as  to  entitle  him  to  their  bene- 
fits by  a  specific  execution  ?  We  think  it  clear  that 
he  had  the  management  and  control  of  the  property 
as  agent  down  to  the  time  that  he  became  one  of  the 
lessees  thereof.  The  guardian  was  the  mother  of  her 
wards,  and  the  fact  that  she  procured  Provine  to  rep- 
resent her  as  agent  shows  that  she  was  unwilling  or 
33— VOL.  7. 
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unable  to  execute  the  trust  herself^  and  that  she  had 
oonfidenoe  in  his  capacity  and  his  fidelity.  With  sach 
relation  as  thif  subsisting  between  the  parties,  the  fact 
that  she  consented  to  make  the  contracts  and  believed 
them  beneficial  to  her  wards,  has  but  little  weight 
in   it. 

The  leases  were  to  terminate  about  a  year  after  the 
ooming  of  age  of  the  wards.  This  may  have  been 
the  result  of  a  mistake  as  to  their  ages,  but  surely  it 
was   a   singular   mistake   to   be   made   by   a   mother. 

The  leases  were  dated  January  1,  1857,  and  were  to 
run  eleven  years.  They  were  executed  contracts  on  their 
faces,  not  dependent  on  a  confirmation  by  the  Chan- 
cery Court.  They  were  to  take  efiect  immediately  by 
their  terms.  This  of  course  terminated  Provine's 
agency,  and  took  the  lots  out  of  market  for  leasing 
purposes. 

The  terms  and  stipulations  of  the  leases  are  re- 
markable. Provine  and  Stewart  are  not  expressly 
bound  to  put  any  improvements  on  the  lots,  but  if 
they  do,  they  can  exercise  their  own  discretion  as  to 
their  character.  But  whatever  might  be  the  improve- 
ments, at  the  expiration  of  the  leases  the  improve- 
ments were  to  be  valued,  and  the  valuation  to  be  al- 
lowed to  the  lessees,  and  for  the  payment  of  the  val- 
uation  a   lien   was   retained   on    the   improvements. 

No  steps  were  taken  to  improve  the  lots  until  after 
the  proceeding  in  the  Chancery  Court  in  June,  1857, 
ratifying  the  contracts.  Of  course  the  lots  were  ef- 
fectually withdrawn  from  the  leasing  market  by  the 
contract,   although    the    lessees    were   unwilling    to   pro- 
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ceed    under   them    until   they  had  procured   the  approval 
of  the   Chancery   Court. 

It  is  clear  that  the  contracts  were  invalid  until 
ratified  by  the  Chancery  Court.  Provine  and  Stewart 
and  the  guardian  applied  to  the  court  for  their  ratifi- 
cation. 

The  question  is;  did  they  do  all  that  was  required 
of  them  to  show  to  the  court  that  the  contracts  were 
free   from   all   fraud    or   imputation    of  unfairness? 

Two  applications  were  made  to  the  court  for  rati- 
fications of  the  leases,  but  in  neither  was  the  fact 
disclosed  to  the  Chancellor  that  Provine  had  been  the 
agent  of  the  complainants  in  the  management  of  the 
property.  As  far  as  the  record  shows  the  fiduciary 
relation  between  Provine  and  the  guardian  of  com- 
plainants was  concealed  from  the  court;  at  least  it 
was  unknown.  A  knowledge  of  this  fact  would  nec- 
essarily have  excited  the  Chancellor  to  a  strict  scrutiny 
into   the    transaction. 

It  was  the  duty  of  the  guardian  and  the  agent  to 
disclose   this   fact. 

But  do  the  proceedings  in  the  two  causes  for  rat- 
ification show  that  everything  was  done  to  bring  all 
the  facts  before  the  court,  and  to  show  that  the  con- 
tracts were  for  the  best  interests  of  the  minors?  In 
the  second  case  the  guardian  and  her  wards  were  made 
defendants,  and  the  minors  were  represented  by  their 
guardian  who  had  made  the  contracts  which  were 
sought  to  be  ratified.  No  guardian  ad  litem  was  ap- 
pointed  to   defend   for   the   minors. 

The  testimony  taken  in   the  two  cases  was  the  same, 
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except  there  was  one  additional  witness  in  the  second 
case.  The  testimony  consisted  mainly  of  the  specula- 
tive opinions  of  the  witness  as  to  the  advantages  of 
the  contracts.  None  of  the  witnesses  but  one  was 
cross-examined.  This  witness  states  on  cross- examina- 
tion^ that  the  property  was  then  being  rented  out  for 
about  ten  per  cent,  on  the  value  of  the  land  and  the 
improvements;  that  the  cost  of  the  buildings  was  each 
$8,000,  except  two  at  $7,000,  and  that  the  ground  was 
worth  about  as  much  as  the  buildings.  These  fact 
which  rendered  it  probable  that  the  lessees,  by  the 
expiration  of  the  leases,  would  receive  in  rents  more 
than  enough  to  re-imburse  them  for  all  their  outlays, 
with  interest,  taxes  and  other  incidental  charges,  seem 
to  have  attracted  no  notice.  They  ought  at  least  to 
have  suggested  the  importance  of  showing  by  proof 
that  the  contracts  made  were  the  best  that  could  have 
been  obtained,  upon  proper  exertions,  for  the  interest 
of  the   minors. 

No  such  proof  was  made,  but  it  is  manifest  that 
the  proceedings  were  little  less  than  formal  ex  parte 
proceedings  in  which  no  real  defense  was  made  for 
the  minors,  and  in  which  everything  was  controlled  by 
Provine,  whose  interest  it  was  to  have  the  contracts 
confirmed   and    made   binding   on    the    minors. 

The  law  tolerates  no  such  negligence  and  omission 
of  duty  on  the  part  of  trustees  or  agents,  but  visits 
them    with   all   the   consequences   of  fraud. 

We  are  satisfied  from  the  proof  made  in  the  pres- 
ent case,  that  if  the  lots  had  not  been  withdrawn 
from   the   market  by   the   contracts   made    by   the  guar- 
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dian  with  Provine  and  Stewart^  and  if  proper  efforts 
had  been  made  by  Provine,  as  agent,  to  procure  con- 
tracts for  leases,  the  same  could  have  been  effected 
upon  terms  far  more  advantageous  to  complainants  than 
those   made   on   his   own   behalf. 

It  follows,  from  the  view  we  take  of  the  facts, 
that  the  contracts  made  between  the  guardian  of  com- 
plainants and  Provine  and  Stewart  were  not  such  as 
she  was  authorized  as  guardian  to  make,  and  that 
although  the  Chancery  Court  had  jurisdiction  to  authorize 
or  to  ratify  proper  contracts  of  lease,  yet,  in  view  of 
the  relation  subsisting  between  Provine  and  complain- 
ants, he  has  failed  to  show  that  his  conduct  in  pro- 
curing the  confirmation  of  the  leases  by  decrees  of  the 
•Chancery  Court,  was  free  from  all  fraud  or  from  all 
unfair   advantages. 

The  contracts  and  the  decrees  confirming  them  must 
therefore  be  set  aside,  but  as  Provine  and  Stewart 
took  possession  of  the  lots  not  as  trespassers,  but  un- 
der contracts  apparently  valid,  no  account  for  rents 
and  profits  will  be  ordered  unless  they  claim  for  the 
value  of  the  improvements,  in  which  event  they  will 
be  held  to  account  for  the  rents  and  profits  down  to 
the  times  when  the  lots  were  surrendered,  and  they 
will  be  credited  for  the  enhanced  value  of  the  lots  by 
reason  of  the  improvements,  the  value  to  be  ascer- 
tained at  the  times  when  the  lots  were  surrendered, 
also  with  the  ground  rent  and  taxes  on  the  lots  paid. 
If  desired  the  cause  will  be  remanded,  and  if  the 
amount  of  the  value  of  improvements,  ground  rent 
paid   and    taxes,   shall    exceed    the  amount  of   the   rea- 
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sonable  rents  as  ascertained^  Provine  will  be  entitled 
to  have  the  excess  paid  out  of  future  rents  of  the 
property. 


On  application  for  re-hearing  Nichoison,  C.  J., 
delivered   the   following: 

The  main  question  made  upon  the  argument  of  the 
application  for  re-hearing  is,  that  the  proof  does  not 
sustain  the  conclusion  that  Provine's  conduct  in  making 
the  leases  with  the  guardian,  and  in  procuring  their 
confirmation  by  the  Chancery  Court,  fails  to  show  that 
he  acted  with  entire  fairness,  and  that  he  took  no  ad- 
vantage of  his  position  as  agent,  but  that  his  action, 
in  the  premises  was  not  free  from  all  concealment  and 
from    all    imputation   of  fraud   or   undue   advantage. 

We  have  again  examined  the  proof  on  this  question, 
and  it  shows  to  our  satisfaction  that  the  leases  were 
advantageous  to  Provine  and  Stewart,  but  disadvanta- 
geous to  the  minors;  that  at  the  close  of  the  leases 
Provine  and  Stewart  had  probably  received  in  rents 
an  amount  sufficient  to  re-imburse  them  for  their  out- 
lays and  the  ground  rent  and  the  taxes,  and  yet,  that 
according  to  the  contracts  as  construed  by  them  and 
by  the  Chancellor,  they  were  entitled  to  a  decree  against 
Mary  for  her  two  lots  of  over  $24,000,  and  against 
Delia  of  over  $16,500,  with  a  lien  on  the  improve- 
ments for  their  payment;  whereas  the  proof  in  this 
cause  shows  that  if  proper  efforts  had  been  made  ta 
lease   the   property,   it   could   have    been   leased    for  the 
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same  time  and  on  the  same  terms^  without  requiring 
the   minors   to   pay  for   the   value  of  the   improvements. 

We  are  satisfied  by  the  proof  that  after  Provine 
made  the  invalid  contract  for  leases  on  the  1st  of 
January,  1857,  he  made  no  further  effort  to  .lease  the 
lots,  and  that,  upon  reasonable  effort,  leases  could  have 
been  procured  which  would  not  have  been  so  disad- 
vantageous to  the  minors.  Having  been  the  agent 
down  to  the  time  of  taking  the  leases,  he  was  bound, 
upon  his  application  for  their  confirmation,  to  disclose 
his  former  relation  to  the  property,  and  then  to  show 
clearly  and  fully  that  the  transaction  between  him  and 
the  guardian  was,  in  all  respects,  fair  and  entirely  free 
from    all    imputation     of    fraud     or     unfair    advantages. 

We  come  to  the  conclusion  after  a  thorough  exam- 
ination of  the  record,  that  the  proof  fails  to  make  out 
such  a  case,  but  that  it  shows  that  by  improper  means 
Provine  procured  the  confirmation  of  the  leases,  with- 
out disclosing  his  former  relation  to  the  property,  and 
that  the  leases  were  disadvantageous  to  the  minors, 
and  upon  a  review  of  the  proof,  we  are  constrained 
to  adhere  to  our  former  conclusion  and  to  disallow  the 
petition   for   re-hearing. 
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James  Cornell   v.  The  State. 

1.  Criminax.  Law.    Indictment    Where  two  difltinct  offenses  are  charged 

in  an  indictment,  but  as  parts  of  the  same  transaction,  and  as  one 
offense,  proof  of  either  offense  so  charged  would  be  sufficient  to  sup- 
port a  conviction,  and  such  an  indictment  would  be  good. 

Case  cited :    The  State  v.  Alley,  3  Heis.,  9. 

Code  cited:    Sec.  4913. 

2.  Sam£.    Same.    If  the  statute  does  not  set  forth  all  the  ingredients  of 

the  offense,  or  enough  to  constitute  the  crime,  the  indictment  must 
add  them. 

Case  cited :    The  State  v.  Ladd,  2  Swan,  226. 

3.  Same.    Satne.    The  indictment  must  charge  the  crime  with  certainty 

and  precision,  and  must  contain  a  complete  description  of  such  facts 
and  circumstances  as  will  constitute  the  crime,  and  not  merely  state 
a  legal  result. 

Case  cited :    Pearce  i'.  The  State,  1  Sneed,  65. 


PROM    SHELBY. 


Appeal  from  the  Criminal  Court.  Jno.  R.  Flip- 
pin,   Judge. 

Gantt,   McDowell  and   Burrows   for  defendant. 

Attorney-General  Heiskell   for  the  State. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

James  Cornell  was  indicted,  in  the  Criminal  Court 
at  Memphis,  for  "causing  and  suffering  offal,  filth  and 
noisome  substances  to  be  collected  and  remain  on 
Commerce  street,  in  the  city  of  Memphis,  thereby 
corrupting   and    rendering   impure   the   air,   to   the   great 
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damage    and    comraoD    nuisance/'    etc.       He    was    con- 
victed  and   fined   f50,   and   has  appealed. 

It  appears  from  the  proof  that  lot  No.  83,  on 
Commerce  street,  belongs  to  Mrs.  Caroline  Shroder's 
minor  children;  that  she  has  control  of  the  property, 
and  has  had  since  1867,  and  that  James  Cornell  is 
her  general  agent  to  transact  her  business,  and  that 
he  collects  the  rent  for  the  nremises,  and  that  the 
present  tenant  has  been  in  possession  for  four  years. 
It  further  appears  that  oti  the  extreme  back  end  of 
lot  No.  83  a  foul,  filthy  and  loathsome  pool  of  water 
and  a  very  foul  privy  were  found  on  the  20th  of 
June,  1873.  These  constituted  the  nuisance  for  which 
defendant   was*  indicted   and   convicted. 

1.  It  is  objected  that  two  distinct  offenses  are 
charged  in  the  indictment,  which  has  but  one  count, 
and  for  that  reason  the  judgment  ought  to  have  been 
arrested.  By  sec.  4913  of  the  Code,  ^Mt  is  a  public 
nuisance  to  cause  or  suffer  any  offal,  etc.,  to  be  col- 
lected or  to  remain  in  any  place,''  etc.  The  indict- 
ment charged  that  defendant  '^did  cause  and  suffer 
offal,  etc.,  to  be  collected  and  remain,"  etc.  Two 
distinct  offenses  are  described  in  the  Code,  and  both 
offenses  are  charged  in  the  indictment,  but  in  the  in- 
dictment they  are  charged  as  parts  of  the  same  trans- 
action, so  as  to  constitute  one  offense.  In  such  case 
it  was  held  in  The  State  v.  Ailey,  3  Heis.,  9,  that 
the  proof  of  either  offense,  so  charged,  would  be  suf- 
ficient to  support  a  conviction,  and  that  such  an  in- 
dictment  is   good. 

2.  It   is   next   objected,   that    the   indictment   is   bad 
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because  it  does  not  charge  all  the  facts  necessary  to 
make  out  the  offense  of  suffering  offal,  etc.,  to  be  col- 
lected and  remain.  The  charge  is,  that  defendant 
suffered  the  offal  to  be  collected  and  remain  on  Com- 
merce street.  It  is  not  charged  that  the  nuisance 
was  on  any  particular  locality  or  lot  on  Commerce 
street,   but,   in    general   terms,   on    Commerce   street. 

No  reference  is  made  in  the  indictment  to  lot  83 
as  being  the  place  on  Commerce  street  on  which  the 
offal,  etc.,  was  suffered  to  be  collected  and  remain. 
Nor  is  it  charged  that  defendant  was  the  owner  of 
the  lot,  nor  that  he  had  such  control  of  it  as  agent 
or  otherwise  as  made  it  his  duty  to  prevent  or  abate 
nuisances  thereon.  The  only  notice  given  to  defend- 
ant by  the  indictment  is,  that  he  is  charged  with 
causing  and  suffering  ofial,  etc.,  to  be  collected  and 
remain   on    Commerce   street. 

It  is  a  rule  that  if  the  statute  does  not  set  forth 
all  the  ingredients  of  the  offense,  or  enough  to  consti- 
tute the  crime,  the  indictment  must  add  them.  The 
State  V.   Ladd,   2   Swan,    226. 

The  statute  makes  it  indictable  for  any  person  to 
suffer  offal,  etc.,  to  be  collected  and  remain  on  any 
place.  The  facts  showing  that  this  offense  has  been 
committed,  must  be  distinctly  set  out  in  the  indict- 
ment; at  least,  with  sufiBcient  certainty  to  notify  the 
defendant  as  to  the  place  where  the  nuisance  was 
committed,  and  such  relation  of  defendant  to  the  place 
as   would   make   him   responsible   for   the   offense. 

The  notice  given  to  defendant  in  the  indictment 
is,   that   he    is   charged   with    causing   and   continuing   a 
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nuisance  on  a  public  street;  whereas,  according  to 
the  proof,  the  nuisance  was  on  private  property,  on 
the  back  end  of  lot  No.  83,  which .  bounds  on  Com- 
merce street.  But  if  the  indictment  is  sufficient  as 
charging  the  offense  to  have  been  committed  on  Com- 
merce street,  then  the  proof  varies  from  the  charge, 
showing  the  offense  to  have  been  committed  on  lot 
No.  83,  and  not  on  Commerce  street,  and  for  that 
reason  a  new  trial  ought  to  have  been  given.  It  is 
true  that  it  might  be  inferred  from  the  language  of 
the  charge,  that  defendant  had  such  control  over  the 
place  where  the  nuisance  was  as  to  make  him  respon- 
sible for  its  continuance  there;  but  the  rule  is,  that 
the  indictment  must'  charge  the  crime  with  certainty 
and  precision,  and  must  contain  a  complete  description 
of  such  facts  and  circumstances  as  will  constitute  the 
crime,  and  not  merely  state  a  legal  result.  Pearce 
v.    The  State,    1    Sneed,   65. 

We  are  therefore  of  opinion  that  this  objection  to 
the  indictment  was  well  taken,  and  that  the  judgment 
ought  to   have  been   arrested. 

3.  The  objection  that  the  court  erred  in  refusing 
to  allow  the  defendant  to  testify,  was  not  well  taken. 
It   is   only   in   civil   cases   that   parties   can    testify. 

The  judgment  is  reversed  and  arrested  and  the 
cause  remanded. 
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L.  F.  Henly  v.  D.  M.  Henning. 

Written  Instruments.  Evidence,  Competeney  of  party,  Sufmaribing  wUr- 
ness.  The  general  rule  of  the  common  law  in  respect  to  the  proof  of 
private  writings,  that  where  an  instrument  is  attested  bj  a  sabscrib- 
ing  witness  such  witness  must  be  called  to  prove  its  execution,  if  he 
can  be  produced  and  is  competent  to  be  examined,  is  not  relaxed  by 
the  recent  legislation  making  parties  to  suits  competent  witnooDDM^ 
and  such  parties  are  not  competent  to  prove  the  execution  of  the 
writing.    The  subscribing  witness  must  be  called  and  examined. 

Case  cited :    Harrel  t.  Ward,  2  Sneed,  612. 


FROM  LAUDERDALE. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flip- 
pin,   Judge. 

Lynn   &  Oldham   for  complainant. 

Marley   &  Steele   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Henning  sued  Henly  in  replevin,  in  the  Circuit 
Court  of  Lauderdale  county,  for  a  lot  of  seed  cotton, 
to  which  he  claimed  title  by  purchase  from  James  V. 
Ruth,  and  relied  upon  a  bill  of  sale  for  the  cotton 
executed  to  him  by  Ruth,  with  G.  W.  D.  Ruth  as  a 
subscribing  witness.  Henning  was  examined  as  a  wit- 
ness in  his  own  behalf,  and  produced  and  proved  the 
bill  of  sale  from  Ruth,  without  calling  the  subscribing 
witness  or  accounting  for  his  absence.  This  testimony 
was  admitted   over   the  objection  of  the  defendant,  who 
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claimed  the  cotton  by  levy  of  an  execution  on  it  as 
the  property  of  Ruth  subsequent  to  the  date  of  the 
bill  of  sale.  Henning  obtained  a  verdict  and  judg- 
ment,  from    which    Henly   appealed. 

The  ouly  question  in  the  case  is,  whether  the 
court  erred  in ;  allowing  Henning  to  prove  the  bill  of 
sale  without  calling  or  accounting  for  the  subscribing 
¥ritnes8. 

The  general  rule  of  the  common  law  in  respect  to 
the  proof  of  private  writings  is,  that  where  an  instru- 
ment is  attested  by  a  subscribing  witness,  such  wit-  . 
ness  must  be  called  to  prove  its  execution,  if  he  can 
be  produced  and  is  competent  to  be  examined.  Har- 
rtl  V.    Ward,   2   Sneed,   612;     Phil,   on    Ev.,   464. 

It  is  said,  however,  that  the  present  case  falls 
within  one  of  the  exceptions  to  this  general  principle^ 
to-wit:  that  where  the  instrument  is  not  directly  in 
issue,  but  comes  incidentally  in  question  in  the  course 
of  the  trial,  its  execution  may  be  proved  by  any 
competent  evidence,  without  calling  the  subscribing 
witness.       1    Greenl.,   sec.    573  6. 

But  the  bill  of  sale  here  is  the  foundation  of  the 
title  of  the  plaintiff;  it  constitutes  the  evidence  of  his 
purchase  of  the  cotton  on  which  he  relies  for  recov- 
ery. The  parties  did  not  choose  to  rely  on  a  parol 
contract  of  sale  and  purchase,  but  reduced  the  same 
to  writing  and  called  a  witness  to  attest  its  execution* 
The  bill  of  sale  is  not,  therefore,  an  instrument  not 
coming  directly  in  issue,  but  constitutes  the  evidence 
of  title  on  which  plaintiff  relied  on  the  trial.  It  is 
obvious  that  the   case   does   not    fall   within   the   excep- 


526  JACKSON: 


Henly  v.  Henning. 


tion,  but  directly  within  the  general  rule.  Nor  is 
this  general  rule  relaxed  by  the  recent  legislation 
making  parties  to  suits  competent  witnesses.  The 
plaintiff  was  a  competent  witness  to  prove  any  fact 
which  any  other  witness  might  prove,  but  not  to 
prove  the  execution  of  the  bill  of  sale,  which  must 
be  proved  by  the  subscribing  witness,  or  by  other  tes- 
timony only,  when  the  testimony  of  the  snbscribing 
witness  cannot  be  procured,  after  proper  efforts  to 
produce   it. 

The  necessity  of  adhering  to  the  rule  is  apparent 
in  a  case  like  the  present,  where  the  question  was, 
whether  the  purchase  of  the  cotton  by  the  plaintiff 
was  fair  and  bona  fide.  The  defendant  had  a  right 
to  all  the  knowledge  of  the  subscribing  witness  as  to 
the  transaction.  It  follows  that  the  Circuit  Judge 
erred  in  overruling  the  objection  of  defendant  to  the 
testimony  of  plaintiff  as  to  the  execution  of  the  bill 
of  sale,  without  accounting  for  his  failure  to  produce 
the   subscribing   witness. 

The  judgment  is  reversed  and  a  new  trial  awarded. 
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Mask  et  al.  v.   Miller  et  al. 

1.  Trustee.    Administration.    Statute  of  tsix  months.    Practice  in  County  GourL 

J.  J.  Polk  was  trustee  in  a  deed,  and  died  intestate,  with  trust  funds 
in  his  hands.  Mask  made  application  to  the  County  Court  to  have 
a  successor  appointed,  to  which  proceedings  Polk's  administrators 
were  made  defendants.  They  plead,  in  abatement  of  the  proceeding, 
that  at  the  time  the  suit  was  brought  they  had  not  been  appointed 
administrators  six  monthn. 

Held,  that  this  wan  not  a  "suit "  to  reach  assets  of  the  intestate's  estate, 
and  that  the  application  could  be  maintained. 

2.  Same.    Same.     Chancery  jurisdiction.     Attachment.     County  Court.     But 

where  the  property  under  a  trust  deed  has  been  attached  during  the 
life  of  the  trustee  and  he  made  a  party,  upon  his  death  pending  such 
suit,  the  application  for  the  appointment  of  a  successor  must  be  made 
to  the  Chancery  Court  in  such  case,  and  not  to  the  County  Court. 

Code  cited :    Sees.  3661-2-3. 


FROM    HARDEMAN. 

Appeal   from    the   County   Court. 

Wright,  Shelton  and  Hill  &  Hasden  for  com- 
plainant. 

Wood   &   McNeal    for  defendant. 

Freeman,  J.,  delivered   the   opinion   of  the  court. 

The  only  question  in  this  case  is,  whether  the  de- 
cree of  the  County  Court  of  Hardeman  county  is 
erroneous^   refusing   the  application  of   petitioner    to  ap- 


f 


528  JACKSON: 


Mask  V.  Miller. 


point  a  trustee  in  the  place  of  J.  J.  Polk,  de- 
ceased. 

The  petitioner  shows  that  in  1865  W.  B.  Morrow 
made  a  deed  of  trust,  conveying  property,  real  and 
personal,  to  said  Polk,  as  trustee,  for  the  payment  of 
debts  therein  specified.  It  appears  further  from  said 
petition,  that  in  1866  three  bills  were  filed  in  the 
Chancery  Court  at  Bolivar  by  creditors,  attacking  this 
deed  of  trust  as  being  fraudulent  and  void  as  to  them. 
Under  these  bills  the  property  was  attached,  and  also 
an  injunction  issued  restraining  th«  trustee  from  pay- 
ing out  the  trust  fund  until  ordered  by  the  court,  by 
decrees   had    in    the   causes. 

It  appears  in  the  record  that  one  of  these  cases 
has  been  decided — had  been  appealed  to  this  court, 
and  from  this  court  taken  by  writ  of  error  to  the 
Supreme  Court  of  the  United  States,  where  it  is  stiU 
pending — the  other  two  cases  remaining  in  the  Chan- 
cery Court  at  Bolivar,  under  an  agreement  to  abide 
the  result  of  the  case  in  the  Supreme  Court  of  the 
United   States. 

It  appears  that  Polk  had  accepted  the  trust,  and 
proceeded  to  enter  upon  the  discharge  of  the  same, 
when,  in  September,  1871,  he  died,  and  Oscar  Polk 
and  P.  H.  Bowers  were  regularly  appointed  his  ad- 
ministrators. 

These  administrators  resist  the  application  of  the 
petitioners   on    several   grounds. 

1.  That  this  is  a  suit,  and  commenced  against 
them  within  six  months  after  their  appointment  as 
administrators. 
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There  is  nothing  in  this  objection^  as  it  is  not  a 
suit  to  reach  assets  of  the  estate  of  their  intestate^ 
and  not  within  the  purview  of  the  statute  on  this 
subject. 

2.  That  the  whole  of  said  trust  property  is  at- 
tached in  the  suits  mentioned^  and  in  the  custody  of 
the  law;  was  in  the  hands  of  Polk  as  trustee  at  his 
deaths  and  is  now  in  possession  of  the  administrators, 
and  the  same  is  held  subject  to  the  decrees  to  be 
made   in   said   causes. 

By  sees.  3661-2-3,  the  County  Court  may,  in  case 
of  the  death  or  removal  of  a  trustee,  appoint  a  suc- 
cessor, taking  bond,  etc.  It  is  also  made  the  duty 
of  the  court  in  such  cases  to  divest  the  title  to 
the  property  and  enforce  its  delivery  to  the  new 
trustee. 

We  hold  that,  under  these  provisions,  it  is  the 
duty  of  the  court  to  appoint  a  new  trustee  in  all 
proper  cases,  and  that,  on  the  facts,  this  was  not  a 
proper  case  for  the  County  Court  to  take  jurisdiction 
of  the    matter,   as   presented. 

The  trust  fund  was  in  a  court  of  chancery  for 
administration,  and  had  been  attached,  subject  to  the 
decrees  of  that  court.  The  trustee  was  a  party  to 
these  suits,  and  the  case,  no  doubt,  has  been  revived 
against  his  personal  representatives,  or  certainly  may 
be,  and  they  will  be  answerable  to  the  court  for  the 
fund  under  its  decrees.  Under  these  circumstances  it 
would  be  improper  for  any  other  court  to  take  juris- 
diction, and  assume  the  control  of  the  fund,  or  com- 
pel its  delivery  to  a  party  who  may  be  designated  or 
34— VOL.  7. 


530  JACKSON : 


Mask  V.  Miller. 


appointed  by  it.  It  would  necessarily  produce  a  con- 
flict of  jurisdiction,  and  might  result  in  serious  or 
irreparable  injury  to  the  personal  representative  of  the 
late  trustee. 

This  view  finds  an  analogy  for  its  support  in  the 
ca^e  of  Webb  v.  Earl  of  Shaftsburyy  7  Vesey,  487, 
where  a  trustee  was  authorized  to  appoint  one  or 
more  persons  trustees  for  all  or  any  portion  of  the 
property  which  was  devised  or  bequeathed.  The  prop- 
erty being  in  litigation  under  the  will  in  the  court 
of  chancery,  Lord  Eldon  refused  to  allow  the  trustee 
to  appoint  under  his  power,  except  under  the  direc- 
tion of  the  court,  saying  the  mischief  to  be  guarded 
against  would  be  in  a  great  measure  done  by  the 
simple  appointment,  making  the  necessity  of  getting 
back  the   title. 

We  think  it  clear  the  party  should  apply  in  the 
oases  pending  for  the  appointment,  if  one  is  desired 
or  necessary,   to   the   Chancery   Court. 

Let  the   case   be   affirmed. 
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PiTSER  Miller  v.  M.   J.  Birdsong. 

1.  RESUiiTiNG  Trust.     Widow.    Bailment,    Where   a  widow  has  taken 

possession  of  the  assets  of  her  deceased  husband's  estate  before  the 
appointment  of  an  administrator,  she  becomes  a  special  bailee  or 
trustee  of  the  same  for  the  use  and  benefit  of  the  creditors  and  dis- 
tributees of  the  estate,  and  if  she  converts  the  assets  into  other  prop- 
erty, the  personal  representatives  may  sue  for  and  recover  such  prop- 
erty. 

Cases  cited :  Hawthorne  r.  Brown,  3  Sneed,  465 ;  Killebrew  v.  Murphy, 
3  Heisk.,  550. 

2.  Same.    Lien,,    Principal  and  Surety.    Benla.    If  the  widow  has  used 

the  assets  (notes)  of  the  estate  in  partially  paying  for  land  purchased 
by  her,  and  gives  her  note  for  the  remainder,  with  security,  which  the 
endorser  afterwards  pays,  taking  from  the  widow  a  title  bond  of  the 
vendor,  who  also  executed  to  him  a  deed,  the  surety  in  such  case  will 
hold  the  land  in  trust  for  the  benefit  of  the  creditors  and  distributees 
of  the  decedent,  subject  to  a  prior  lien  in  favor  of  himself  to  the  ex- 
tent of  the  sum  paid  by  him,  which  may  be  set  off  by  the  rents  of  the 
land  which  accrued  subsequent  to  his  deed,  and  should  the  rents  ex- 
ceed such  sum  he  will  be  liable  for  the  excess. 

3.  Same.     Inter-Stale    law.     Comity    of    States.    Administrator.     Chancery 

practice.  As  the  land  in  this  case  is  lying  in  both  the  States  of  Mis- 
sissippi and  Tennessee,  the  Chancery  Court  cannot  decree  a  sale  of 
that  portion  located  in  Mississippi,  but  it  may  coerce  the  surety  thus 
holding  the  land  in  trust,  and  residing  in  this  State,  to  make  a  con- 
veyance of  the  entire  tract  of  land  to  an  administrator  of  the  estate, 
to  be  sold  by  him  under  the  order  of  the  court,  for  the  benefit  of  the 
creditors  and  distributees  of  the  estate,  first  discharging  the  sureties 
prior  lien  for  the  money  paid  by  him  in  the  purchase  of  the  prop- 
erty. 

See  Tread  well  v.  McKeon,  antCj  p.  201. 
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Appeal     from     the     Chancery     Court.       Henry    L. 
Livingston,  Chancellor. 
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L.   Fentress  for  complainant. 

Lowe  &  Norment  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

In  July,  1860,  A.  B.  Birdsong  died  in  Tippah 
county,  Mississippi,  leaving  M.  J.  Birdsong,  his  widow, 
and  several  children.  No  letters  of  administration  were 
taken  out  on  his  estate  either  in  Mississippi  or  Tennessee 
until  1870,  when  Pitser  Miller,  as  a  creditor  of  N. 
B.  Birdsong,  took  out  letters  of  administration  in 
Hardeman  county,   Tennessee. 

In  March,  1871,  Miller,  as  administrator,  filed  his 
bill  in  the  Chancery  Court  at  Bolivar,  against  M.  J. 
Birdsong,  widow,  and  the  several  children  of  said 
Birdsong,  and  M.  J.  Newland,  alleging  that  he  was  a 
creditor  of  N.  B.  Birdsong,  and  asking  to  reach  a 
tract  of  land  situated  partly  in  Tippah  county,  Missis- 
sippi, and  partly  in  Hardeman  county,  Tennessee,  for 
the  satisfaction  of  his  claim.  He  alleged  that  at  his 
death  N.  B.  Birdsong  was  the  owner  of  several  notes 
of  five  hundred  dollars  each,  made  payable  to  him  by 
A.  Gatlin ;  that  after  his  death  his  widow  became 
possessed  of  the  notes,  and  appropriated  them  in  the 
purchase  of  the  land  in  controversy,  by  transferring, 
them  to  J.  M.  Park,  in  part  payment  therefor,  ex- 
ecuting her  own  note  for  about  six  hundred  dollars, 
for  the  balance  of  the  price  of  the  land,  and  taking 
Park's  bond  for  title;  that  Newland  was  her  surety 
on   the   six    hundred    dollar   note,   and    paid    the   same, 
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wheireupon  she  assigned  the  title  bond  to  Newland,  and 
Park   made   to   him   a   deed    for   the   land. 

Complainant  prays  for  judgment  for  the  amount  of 
his  claim,  and  for  a  decree  that  the  amount  of  the 
notes  so  used  by  the  widow  in  the  purchase  of  the 
land  be  declared  a  trust  thereon,  and  set  up  and  en- 
forced  by   a   sale   thereof,   and    for   general   relief. 

Defendants  demurred  to  the  bill  upon  the  ground 
thatr  the  allegations  of  the  bill  do  not  raise  a  trust 
in  his  favor  as  administrator  upon  the  land,  but  only 
«how  that  the  widow  took  the  assets  of  the  estate  of 
N.  B.  Birdsong,  and  appropriated  them  for  her  own 
benefit. 

The  Chancellor  overruled  the  demurrer,  and  the 
question   is,    whether   this   was   error? 

It  appears  from  the  allegations  of  the  bill  that  M. 
J.  Birdsong  took  possession  of  the  notes  and  appro- 
priated the  same  in  the  purchase  of  the  land  in  con- 
troversy, for  her  own  use  and  benefit,  and  not  for  the 
fl^se  and  benefit  of  the  creditors  and  distributees  of  the 
estate. 

It  was  determined  in  the  case  of  Hawthorne  v. 
Brown,  3  Sneed,  465,  that  if  a  person  standing  in  no 
fiduciary  relation  wrongfully  obtains  a  portion  of  a 
trust  fund,  and  invests  the  same  in  property  for  his 
own  benefit,  the  title  to  the  property  vests  in  the 
purchaser,  and  the  beneficiary  of  the  fund  will  not  be 
entitled   to  sue   for   it   and   recover   it. 

But  it  is  well  settled,  and  is  so  held  in  that  case, 
that  both  at  law  and  equity,  if  a  trustee  or  other 
person   standing   in   a   fiduciary  relation   wrongfully  con- 
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verts  a  trust  fund  into  another  species  of  property^ 
the  beneficiary  will  be  entitled  to  the  property  thus 
acquired.  In  such  case  it  is  a  matter  entirely  at  the 
option  of  the  beneficiary,  whether  to  take  the  substi- 
tuted property,  or  to  disclaim  any  title  thereto,  and 
proceed   upon   his   remedy   in  personam. 

The  question  arises,  in  what  capacity  did  the  widow, 
M.  J.  Birdsong,  take  possession  of  the  notes  upon  the 
death  of  her  husband?  If  as  trespasser  or  wrongdoer, 
the  administrator  cannot  recover  the  land  for  which 
the  notes  were  substituted,  but  if  the  notes  came  into 
her  hands  in  a  fiduciary  relation,  that  is,  either  as 
trustee,  or  custodian,  or  special  bailee  for  the  benefit 
of  the   beneficiaries,  then   they  may  follow  the   land. 

We  are  not  aware  of  any  special  statute  in  Mis- 
sissippi, as  there  is  in  Tennessee,  which  authorizes  the 
widow  to  take  possession  of  and  hold  for  purposes  of 
preservation  and  protection  the  estate  of  her  deceased 
husband,  prior  to  the  appointment  of  the  personal  rep- 
resentative. 

In  the  case  of  Killebrew  v.  Murphy,  3  Heis.,  550,* 
it  was  held  that  a  widow  appointed  executrix  by  the 
will  of  her  husband,  who  takes  the  property  into  her 
possession,  and  controls  it  before  letters  testamentary 
were  granted,  is  not  a  wrongdoer,  or  intermeddler,  but 
a  special   bailee  or  trustee. 

This  case  is  strictly  analogous  to  the  situation  of 
an  administratrix  in  Mississippi,  who,  by  the  law,  is 
a  distributee  of  her  husband's  estate,  and  is  entitled 
to  priority  of  right  to  administer.  Upon  his  death 
the    personal    property,   including    notes    and    choses  ia 
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action,  pass  legally  into  her  possession  as  the  proper 
custodian,  apon  whom  devolves  the  right  and  the  daty 
to  preserve  and  take  care  of  them^  as  trustee  or  special 
bailee  for  the  use  and  benefit  of  creditors  and  dis- 
tributees. 

It  follows,  that  standing  in  this  fiduciary  relation, 
M.  J.  Birdsong  wrongfully  converted  the  notes  into 
the  land  in  controversy,  and  that  the  complainant,  as 
representative  of  the  creditors  and  distributees,  is  en- 
titled to  sue  for  and  recover  the  substituted  property. 
There  was,  therefore,  no  error  in  the  decree  of  the 
Chancellor  overruling  the  demurrer. 

After  the  demurrer  was  overruled,  defendants  M. 
J.  Birdsong  and  Newland  answered,  and  filed  their 
answer  as  a   cross-bill. 

The  allegations  of  the  bill  were  admitted  to  be 
substantially  true,  but  Newland  insists  on  being  sub- 
stituted to  the  lien  of  Park,  the  vendor,  for  the 
amount  of  the  six  hundred  dollar  note,  and  interest, 
paid   by  him   as  surety   of  M.   J.   Birdsong. 

The  Chancellor  Livingston  held  that  as  M.  J.  Bird- 
song wrongfully  appropriated  the  three  notes  of  the 
estate  of  M.  ^.  Birdsong  in  the  purchase  of  the  land, 
complainant  had  a  right  to  recover  the  land  to  be 
appropriated  as  assets  of  the  estate;  and  as  Newland 
paid  part  of  the  purchase  money  as  surety  of  M.  J. 
Birdsong,  and  took  the  title  to  the  land  to  himself 
wrongfully,  the  Chancellor  held  that  the  land  is  held 
in  trust  by  him  as  assets  belonging  to  said  estate,  sub- 
ject, however,  to  a  prior  lien  in  his  favor  to  the 
amount  of  the   purchase   money  paid   by  him   as  surety. 
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Upon  a  report  of  the  Clerk  and  Master  as  to  the 
amount  paid  by  Newland,  a  decree  was  rendered  for 
the  sale  oi  that  portion  of  the  land  situated  in  Ten- 
nessee. 

It  is  clear  that  the  decree  of  the  Chancellor  is 
correct,  so  far  as  it  declares  that  Newland  holds  the 
land  in  trust  as  assets  for  the  payment  of  the  debts 
of  the  estate  of  N.  B.  Birdsong,  and  if  there  is  a 
surplus,  for  his  distributees.  He  was  also  correct  in 
holding  that  Newland  was  entitled  to  priority  of  satis- 
faction out  of  the  land  for  the  amount  of  the  purchase 
money  paid  by  him  as  surety  of  M.  J.  Birdsong. 
But  in  ascertaining  this  amount  Newland  should  have 
been  charged  with  the  reasonable  rents  of  the  land 
from  the  time  he  took  the  title  to  the  time  of  taking 
the  account,  and  his  priority  of  satisfaction  should  only 
extend  to  any  balance  due  him  after  deducting  the 
value  of  the  rents.  If  the  value  of  the  rents  should 
be  found  to  exceed  the  amount  of  the  purchase  money 
and  interest  paid  by  him,  complainant  would  be  en- 
titled  to   a   decree   for   such   excess. 

The  Chancellor  decreed  a  sale  of  that  portion  of 
the  land  situated  in  Tennessee,  but  ma<|e  no  decree  as 
to  that  portion  in  Mississippi.  It  is  obvious  that  no 
decree  could  be  made  for  the  sale  of  the  Mississippi 
portion  of  the  land,  but  after  determining  that  com- 
plainant was  entitled  to  the  land  as  assets  of  the  estate 
of  his  intestate,  and  that  by  wrongfully  taking  the  title 
thereto  Newland  held  it  in  trust  for  the  beneficiaries, 
the  Chancellor,  having  acquired  jurisdiction  of  the  per- 
son  of  the   defendant,  had    power   to   make   such   decree 
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in  personam^  as  would  coerce  him  to  convey  the  land 
to   complainant   for  the   benefit  of  the   estate. 

In  the  notes  to  the  case  of  Penn  v.  Lord  Baltu 
morey  3  Lead.  Cases  in  Eq.^  498,  after  citing  numerous 
English  and  American  cases  on  this  question,  the  an- 
notations conclude  as  follows:  ^^The  result  of  the  cases, 
as  a  whole,  would  seem  to  be,  that  as  the  right  of 
real  property  is  essentially  local,  and  can  only  be  en- 
forced at  law  by  a  recourse  to  the  local  tribunals — 
Story^s  Conflict  of  Laws,  sec.  462;  1  Smith's  Leading 
Cases,  789 ;  Picket  v.  Swann,  1  Mason,  35 — equity  will 
follow  the  law,  and  refuse  to  assume  a  power  which 
might  further  the  purposes  of  justice  in  particular  in- 
stances, but  would  ultimately  disturb  the  comity  which 
ought  to  exist  between  the  courts  of  different  nations, 
by  bringing  the  decisions  of  foreign  tribunals  into  con- 
flict with  those  of  the  lex  rei  sitae  i  15  Howard,  233. 
But  rights  growing  out  of  trust  or  contract,  or  founded 
on  a  fraudulent  violation  of  the  principles  of  equity, 
as  between  man  and  man,  are  purely  personal,  and 
will  consequently  be  upheld  and  enforced  both  by  law 
and  equity,  whenever  jurisdiction  has  been  acquired 
over  the  parties,  without  regard  to  the  nature  or  situa- 
tion of  the  property  in  which  the  controversy  has  its 
origin,  and  even  when  the  relief  sought  consists  in  a 
decree  for  the  conveyance  of  land  which  lies  beyond 
the  reach  of  the  authority  of  the  court,  and  can  only 
be  reached  through  the  exercise  of  the  powers  over 
the  person. '' 

We  are,  therefore,  of  opinion,  that  upon  the  facts 
in   this  case,   the    Chancellor,   who    is   usually   very   ac- 
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carate  in  his  rulings,  was  in  error  in  decreeing  a  sale 
of  the  land  in  Tennessee,  and  stopping  there.  He 
should  have  required  Newland  to  convey  the  entire 
tract  of  land  to  complainant  for  the  purposes  of  his 
trust,  subject,  however,  to  his  prior  lien  as  already 
indicated.  The  sale  of  the  land  should,  then,  have 
been  decreed  to  be  made  by  complainant  in  such 
manner  and  on  such  terms  as  would  be  most  bene- 
ficial to  the  trust,  and  the  proceeds  applied,  first,  to 
the  satisfaction  of  Newlands  prior  lien,  when  ascer- 
tained, as  already  stated,  and  then  to  the  legitimate 
purposes   of  the   administration. 

The  account  decreed  by  the  Chancellor  against  the 
widow  for  rents  will  be  reversed,  but  as  to  her  year's 
allowance,  and  her  right  to  exempted  property,  the 
decree  is  affirmed,  as,  also,  the  account  as  to  the  per- 
sonal property  of  the  intestate  (excluding  the  three 
Gatlin  notes  and  the  exempted  property),  which  came 
into  her   possession   and   was  appropriated   by  her. 

The  decree  of  the  Chancellor  will  be  modified  as 
indicated,  and  the  cause  be  remanded  to  be  proceeded 
in  as  herein  directed.  The  costs  of  this  court  will 
be  equally  divided  between  the  complainant  and  the 
defendants. 
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E.   M.  Yerger  v.  E.   E.   C.  Aiken. 

Attorney's.  Agents,  Employment,  Acquiescence.  H.  &  S.  were  employed 
by  a  relation  and  general  adviser  of  A.  to  attend  to  a  suit  for  her,  in 
conjunction  with  other  attorneys  whom  she  had  employed.  Her  re- 
lation and  general  adviser  had  no  authority  to  employ  them.  She 
was  informed  by  the  attorneys  of  her  own  selection  of  their  employ- 
ment, and  they  were  told  by  her  that  she  desired  no  other  attorneys. 
This  was  not  communicated  to  H.  &  S.,  who  prosecuted  the  suit,  in 
connection  with  the  other  attorneys,  after  a  prolonged  litigation,  to  a 
successful  issue.  A,  it  seems,  knew  of  their  attention  to  the  case,  but 
never  repudiated  them.  Heldj  that  they  were  entitled  to  recover  from 
her  their  reasonable  fees.  Her  silence  amounted  to  an  acquiescence 
in  their  employment,  and  a  conclusive  presumption  that  she  had  au- 
thorized them  to  act  for  her. 


FROM   SHELBY. 


Appeal  from  the  Cliancery  Court.  R.  J.  Morgan, 
Chancellor. 

Humes   &  Poston  for  complaiDant. 

Haynes,   Stockton  and   Haynes  for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  attachment  bill,  filed  by  Yerger  and 
White,  and  Humes  and  Scott,  to  recover  judgments 
against  E.  E.  C.  Aiken  for  services  rendered  by  them 
as  solicitors  in  the  Chancery  and  Supreme  Courts,  in 
the  case  of  Gillespie  v.  Wofford,  determined  in  the 
Supreme   Court   in    1866,   and   to   have   their  ludgments 
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satisfied  by  the  sale  of  the  real  estate  recovered  in 
the  litigation  referred  to^  and  on  which  an  attachment 
was   levied. 

No  question  is  made  as  to  the  right  of  Yerger 
and  White  to  recover,  but  the  claim  of  Humes  and 
Scott  is  resisted  upon  the  ground  that  their  services 
were  rendered  without  having  been  employed  in  the 
case.  It  is  conceded  that  they  were  not  engaged  to 
attend  to  the  case  of  Mrs.  Aiken  in  person^  or  directly, 
but  the  proof  shows  that  they  were  employed  by  Col. 
L.  C.  Haynes,  a  relation  of  Mrs.  Aiken  and  her  legal 
adviser,  but  that  he  had  no  authority  from  her  to 
employ  them,  nor  did  he  notify  her  that  he  had  so 
employed  them.  But  it  is  in  proof  by  White,  who 
is  conceded  to  have  been  one  of  her  solicitors,  that 
in  1860,  which  was  soon  after  the  suit  was  ookn- 
menced,  he  informed  her  by  letter  that  Humes  and 
Scott  were  acting  as  solicitors  in  the  case.  She  re* 
plied  that  she  wanted  no  others  than  her  original 
counsel,  but  gave  White  no  instructions  to  notify 
Humes  and  Scott  of  her  wishes;  nor  did  White  men- 
tion the  matter  to  them,  nor  did  she  ever  notify  them. 
But  they  continued  to  prosecute  the  case  diligently  in 
the  Chancery  Court,  where  it  was  decided  against  Mrs. 
Aiken,  and  after  an  appeal  in  the  Supreme  Court, 
Humes  and  Scott  being  the  sureties  on  the  appeal 
bond.  In  the  Supreme  Court  the  case  was  gained 
for  her,  whereby  Mrs.  Aiken  recovered  a  tract  of  land 
in  Shelby  county,  her  interest  in  which  was  valued  at 
$6,666.  Humes  and  Scott  attended  to  the  case  until 
its  termination   in  1866,  under  the  belief  that  they  were 
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regularly  employed^  aDd  without  any  notice  from  Mrs. 
Aiken   that   she   did   not   desire   their   services. 

Upon  these  facts  Chancellor  Morgan  was  of  opinion 
that  Humes  and  Scott  were  entitled  to  recover  for  their 
services,  and   decreed   accordingly. 

The  proof  shows  that  Mrs.  Aiken  was  apprized  of 
the  fact  that  Humes  and  Scott  were  attending  to  her 
cases  as  her  solicitors  as  early  as  1860^  soon  afler  the 
suit  was  instituted.  Although  she  expressed  dissatis- 
faction as  to  the  number  of  the  lawyers,  yet  she  re- 
mained silent,  and  took  no  step  to  communicate  her 
dissattisfaction  to  them,  but  received  the  benefit  of 
their  services  until  1866,  when  the  cause  was  finally 
terminated  and  gained,  without  repudiating  them  as  her 
solicitors. 

Under  such  circumstances  of  silence  and  long  ac- 
quiescence, after  knowledge  that  a  party  is  honestly 
acting  as  agent,  when  it  was  the  duty  of  the  princi- 
pal to  speak  within  a  reasonable  time  after  such  knowl- 
edge, it  is  a  sound  principle  that  such  conduct  amounts 
to  a  conclusive  presumption  of  the  ratification  of  an 
unauthorized   act:    Story   on   Agency,   sec.    255. 

Upon  this  ground  we  are  of  opinion  the  Chancellor's 

decree   was  correct,   and   affirm   it. 

« 

TuRNEY,   J.,   dissented   as   follows: 

I  do  not  concur.  Mrs.  Aiken  employed  the  same 
channel  for  repudiation  of  the  action  of  Humes  and 
Scott  through  which  she  received  information  they 
were  so   acting.       She    might    very    reasonably    suppose 
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that  if  her  solicitor  White  would  give  her  the  infor- 
mation^ he  would  advise  Humes  and  Scott  of  her  dis- 
approval. It  was  more  the  duty  of  Humes  and  Scott 
to  know  they  were  regularly  employed  than  it  was  of 
Mrs.  A.  to  be  looking  after  them.  They  should  have 
fully  satisfied  themselves  that  Haynes  was  authorised 
to  employ.  Failing  to  do  so  they  acted  at  their  risk, 
or  on  the  liability  of  Haynes.  Mrs.  Aiken  was  not 
called  on  by  the  facts  to  repudiate  farther  than  she 
did. 

I  am  of  opinion  the  opinion  of  the  court  lays  down 
a  rule,  of  presumption  entirely  too  strong  for  applica- 
tion  to   absent   litigants. 


Farrell  v.  JEtna  Fire  Insurance  Co. 

Fire  Insurance.  Evidence.  Preliminary  proof  of  lo88.  The  policy  of  in- 
surance required  the  assured  to  furnish  the  company,  in  the  event  of 
a  loss  by  fire,  the  certificate  of  a  justice  of  the  peace  that  the  loss  had 
been  sustained  without  fraud  or  fault  on  the  part  of  the  assured. 
The  certificate  furnished  in  this  case  states  the  value  of  the  property 
lost  at  S3,500.  This  the  court  allowed  to  go  to  the  jury  as  evidence. 
Heldj  that  the  certificate  was  not  competent  evidence  aa  to  the  value 
of  the  property,  but  was  a  mere  ex  part^  statement. 


FROM   MADISON. 


Appeal   from    the   Circuit   Court. 
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No   record   found. 

Skeed,    J.,    delivered    the    opinion    of   the    court. 

The  action  is  upon  a  policy  of  insurance  against 
fire,  and  the  trial  resulted  in  a  verdict  and  judgment 
for  the  plaintiff  below  for  $3,500  and  interest.  The 
insurance  was  upon  the  plaintiff^s  building  in  the  city 
of  Jackson,  the  value  thereof,  as  stated  in  the  policy, 
being    $3,500. 

Among  the  preliminary  and  supplementary  proo& 
required  by  the  contract  of  insurance  to  be  furnished 
the  underwriters  in  the  event  of  loss  was  the  certificate 
of  a  justice  of  the  peace  that  the  loss  had  been  sus- 
tained without  fraud  or  fault  on  the  part  of  the  as* 
sured.  This  certificate  states  the  value  of  the  prop- 
erty at  $3,500,  and  the  same  was  produced  and  read 
to   the  jury. 

The  defendant  asked  the  court  to  instruct  the  jury 
that-  this  certificate  would  only  be  looked  to  by  the 
jury  to  show  that  the  plaintiff  had  complied  with  the 
conditions  of  the  policy,  which  required  the  certificate 
of  the  nearest  magistrate  to  be  furnished  the  company 
as  to  the  fact  that  the  property  had  been  destroyed 
by  fire,  and  that  it  was  the  result  of  misfortune,  and 
not   the   act   of  the   plaintiff. 

These  instructions  the  court  declined  to  give,  and 
in  this  we  hold  there  was  no  error.  The  proof  in 
the  cause  shows  that  the  estimate  of  value,  as  stated 
in  the  preliminary  proofs,  and  as  adopted  in  the  jus- 
tice's certificate,   was   considerably   in   excess  of  the  real 
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value^  as  proven  by  divers  architects  and  contractors 
examined  upon  the  trial.  The  jury  were  manifestly 
influenced  in  their  estimate  of  the  value  of  the  prop- 
erty by  the  preliminary  proofs,  which  were  not  com- 
petent evidence  of  the  value,  but  mere  ex  parte  state- 
ments: Flanders  Ins.,  527,  note  3.  If  this  had  been 
a  valued  policy,  in  the  sense  insisted  by  plaintiff,  the 
ruling  of  the  court,  though  erroneous  in  strict  law, 
would  not  have  been  a  material  error,  for  which  the 
judgment  would  have  been  reversible.  But  it  is  not 
a  valued  policy  liquidating  the  damages,  as  shown  by 
the  contract  itself,  in  which  there  is  a  stipulation  that 
in  the  event  of  loss  the  defendant  was  to  pay  the 
estimated  value  at  the  time  of  the  loss.  The  amount, 
(3,500,  stated  as  the  estimated  valuation,  merely  fixes 
the  maximum  of  the  defendants  liability,  the  real 
value  being  left  open  to  proof  by  the  terms  and  con- 
ditions  of  the   contract. 

Reverse   the  judgment   and   award   a   new   trial. 
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J.   H.   Pillow  v.   W.   M.   Helm. 

Lien.  Vendx/r^s  equity.  Assignment.  The  vendor's  equitable  lien  on  land 
does  not  pass  by  assignment  of  the  notes  given  for  the  purchase 
money.  The  lien,  to  be  effective,  should  be  reserved  in  th%  face  of 
the  deed. 

Facts :  A  married  woman  owned  the  land  sold  in  fee,  and  her  husband 
joined  in  the  conveyance,  she  taking  the  notes  payable  to  herself. 
No  lien  was  reserved  for  the  satisfaction  of  the  notes  which  were 
transfered  by  the  wife  and  husband  in  satisfaction  of  a  debt  of  the 
husband,  who  guaranteed  the  notes,  and  that  the  purchaser  thereof 
should  have  the  benefit  of  the  vendor's  lien. 

Case  cited :  Green  v.  Demons,  10  Hum.,  374. 


PROM    LAUDERDALE. 


Appeal  from  the  Chancery  Court.  Jno.  W.  Harris, 
Chancellor. 

Lynn   &   Oldham   for   coniplainant. 

Marley   &  Steele  for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  bill  for  the  enforcement  of  a  vendor's 
lien,  which    was   dismissed    upon    demurrer. 

The  facts,  as  alleged  in  the  bill,  are  as  follows: 
£.ebecca  Rountree,  the  wife  of  W.  T.  Rountree, 
being  the  owner  in  fee  of  a  tract  of  land,  joined  with 
her  husband  in  a  sale  thereof  to  W.  M.  Helm,  for 
which  notes  were  executed  by  him,  payable  to  Rebecca 
35— VOL.  7. 
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Roundtree,  and  a  deed  in  fee  made  by  her  and  her 
husband  to  Helm,  stating  the  consideration,  but  reserv- 
ing no  lien  for  the  satisfaction  of  the  notes.  The 
notes  were  assigned  by  endorsement  by  Rebecca  Roun- 
tree  to  complainant  Pillow,  in  payment  of  a  debt  due 
by  her  husband  to  Pillow.  Her  husband  joined  in 
the  transfer  and  delivery  of  the  notes,  but  did  not  en- 
dorse them.  He  agreed,  however,  with  Pillow,  to 
guarantee  the  notes,  and  that  he  should  have  the  bene- 
fit of  the  vendor's  lien.  A.fterwards  Helm  executed 
a  trust  deed  on  the  land  to  J.  D.  Baxter,  as  trustee, 
to   secure   various   debts   therein   specified. 

Upon  these  facts  the  Chancellor  held  that  the  ven- 
dor's lien  did  not  pass  to  complainant  Pillow,  by  rea- 
son   of  the   assignment   of  the    notes   to   him. 

In  this  there  was  no  error.  The  lien  held  by 
Rebecca  Rountree  was  a  mere  personal  equitable  right 
in  her  as  vendor,  and  was  not  assignable.  This  re- 
sults from  the  fact  that  in  selling  the  land  she  neither 
retained  the  legal  title  nor  reserved  a  lien  on  the  face 
of  the   deed:    Oreen   v.    Demoss,  10   Hum.,    374. 

It  is  insisted,  however,  that  when  the  notes  were 
transferred  to  complainant,  W.  T.  Rountree  guaran- 
teed their  payment  by  parol,  and  transferred  to  com- 
plainant, all  his  and  his  wife's  rights  as  vendor's  of 
the  land;  and  hence,  that  W.  T.  Rountree  was  bound 
on  the  notes,  and,  consequently,  that  complainant  was 
entitled  to  enforce  the  vendor's  lien.  But  it  appears 
that  Rebecca  Rountree  was  the  owner  of  the  land,  and 
also  the  owner  of  the  notes,  as  indicated  by  their 
being    taken     payable   to    her;     and     being     a    married 
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woman  she  incurred  no  liability  by  her  contract  of 
endorsement  The  equitable  right  to  the  vendor^s  lien 
was  hers,  and  it  is  not  alleged  that  she  undertook  to 
assign  her  right.  The  allegation  is,  that  her  husband 
agreed  with  complainant  to  transfer  the  vendor's  lien, 
but  he  had  no  such  equitable  right.  Whether  his 
agreement  to  guarantee  the  payment  of  the  notes  was 
binding  on  him  or  not,  it  is  not  necessary  to  deter- 
mine, as  it  could  in  no  way  affect  the  present  ques- 
tian. 

It  results  that  complainant  took  the  notes  with  the 
personal  guaranty  of  W.  T.  Rountree  for  their  pay- 
ment, but  he  took  no  assignment  of  the  equitable  right 
of  Rebecca  Rountree  to  enforce  the  vendor's  lien. 
There  was,  therefore,  no  error  in  the  decree  of  the 
Chancellor  in  sustaining  the  demurrer  and  dismissing 
the   bill. 

Decree   affirmed,   with   costs. 
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The  State  v.  Mayor  and  Aldermen  op  Bellville. 

CRIMINAL  Law.  Indictment,  ProHxUy.  Although  sec.  5114  of  the  G>de 
requires  that  the  etatement  of  facts  constituting  the  offense  in  the  in- 
dictment "  shall  be  in  ordinary  and  concise  language,  without  polixity 
or  repetition,"  yet  it  does  not  follow  that  the  indictment  is  bad  if  it 
is  unnecessarily  prolix,  or  contains  surplus  words,  provided,  by  re- 
jecting the  surplusage,  the  offense  is  sufficiently  charged. 

Code  cited :  Sec.  5114. 


FROM  CROCKETT. 


Appeal  from  the  Circuit  Court.  G.  B.  Black, 
Judge. 

Attorney-General  Heibkell  for  the  State. 

No   brief  on   file   for  defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  a  presentment  against  the  Mayor  and  Alder- 
men of  Bellville  for  failing  to  keep  in  repair  one  of 
the  streets  known  as  Front  street,  which  constitutes 
part  of  the  public  road  from  Bellville  to  Alamo,  in 
Crockett  county.  The  presentment  was  quashed  and 
the   State   has   appealed. 

The  presentment  is  as  follows:  "That  the  road  lead- 
ing from  Bellville,  in  Crockett  county,  to  Alamo,  in 
Crockett  county,  Tennessee,  is  a  public  road,  and  that 
the    Mayor    and    Aldermen   of   said    town   of   Bellville, 
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comprised  of  Tac  Wainwright  and  six  others,  late  of 
said  county,  on  the  Ist  of  January,  1873,  were  over- 
seers of  that  part  of  said  road  from  the  depot  build- 
ing of  the  Louisville  and  Memphis  Railroad,  in  said 
town  of  Bellville,  through  the  street  known  as  Front 
street,  in  said  town,  in  the  direction  of  Alamo  and 
Gadsden  road,  to  the  end  of  the  corporate  limits  of 
said  town  of  Bellville,  etc.,  and  having  hands  assigned 
to  keep  the  same  in  repair,  but  the  said  before-named 
Mayor  and    Aldermen,   not   regarding    their  duty,"   etc. 

It  is  required  by  sec.  5114  of  the  Code  that  the 
statement  of  the  facts  constituting  the  offense  in  an' 
indictment  shall  be  in  ordinary  and  concise  language, 
*'  without  prolixity  or  repetition."  The  present  pre- 
sentment is  obnoxious  to  the  criticism,  that  it  is  not 
drawn  ^'without  prolixity  or  repetition."  But  it  does 
not  follow  that  the  presentment  is  bad,  if  it  is  un- 
necessarily prolix,  or  contains  surplus  words,  provided, 
by  rejecting  the  surplusage,  the  offense  is  sufficiently 
charged. 

Much  of  this  presentment  is  unnecessary,  but  reject- 
ing all  this,  we  think  it  appears  with  sufficient  dis- 
tinctness, that  the  Mayor  and  Aldermen  of  Bellville 
are  charged  with  the  offense  of  allowing  Front  street, 
in  the  town,  to  be  out  of  repair.  It  cannot  vitiate 
the  presentment  that  it  states  who  are  the  Mayor  and 
Aldermen  of  the  town,  or  that  Front  street  is  part  of 
the  public  road  from  Bellville  to  Alamo,  or  that  it 
runs  from  the  depot  in  the  direction  of  Alamo  and 
Gadsden,  and  towards  the  forks  of  the  road  leading 
to  those   places. 
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These  are  all  surplusage^  and  may  well  be  rejected. 
The  offeuse  is  charged  against  the  Mayor  and  Alder- 
men of  the  corporation^  and  the  failure  to  keep  Front 
street  in  repair  constitutes  the  offense  described.  We 
are,  therefore^  of  opinion  that  the  court  erred  in 
quashing  the  presentment,  and  the  cause  is  remanded 
for   further   proceedings. 


E.   H.   Freab  v.  J.   A.  Williams. 

1.  WiLUS.     Bevocation  of.     What  will  not  eoTutitute.    The  tentator  signed  his 

surname  to  his  will  immediately  after  his  given  neme,  which  had 
.  heen  written  by  the  draftsman  in  writing  the  attesting  clause,  in  the 
presence  of  two  witnesnes,  who  Rubscribed  the  attesting  clause  at  his 
request.  Two  days  thereafter,  being  doubtful  as  to  the  validity  of  such 
a  signature,  he  sent  for  two  other  witnesses,  one  of  whom  erased  the 
surname  at  testator's  request,  when  he  signed  his  full  name.  These 
two  witneHses,  at  his  request,  and  in  his  presence,  signed  their  names 
under  those  of  the  former  witnesses :  Hddj  that  the  erasure  did  not 
amount  to  a  revocation  of  the  will,  as  it  did  not  appear  to  be  his  tn- 
terUion  to  cancel  his  will,  and  all  the  facts  and  circumstances  may  be 
looked  to  in  arriving  at  the  testator's  intentions. 

Code  cited :  Sec.  2162. 

2.  Same.     Insanity  of  testcUor.    Burden  of  proof.    Where  a  will  is  contested 

on  the  ground  of  testator's  insanity,  the  formal  execution  of  the  will 
having  been  proved,  the  presumption  of  sanity  arises,  and  the  will 
may  be  read  to  the  jury,  without  requiring  the  executor  to  further 
prove  the  sanity  of  testator. 
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3.  Same.  Same.  Same,  Where  the  executor  fails  to  prove  the  sanity  of 
the  testator  hj  the  suhscribing  witnesses,  he  is  not  precluded  from  re- 
sorting to  other  witnesses  to  establish  such  fact. 

See  Murdock  v.  Leigh,  10  Heis.,  166. 


PROM   FAYETTE. 


Appeal  from  the  Circuit  Court.  Thos.  J.  Flippin, 
Judge. 

J.   W.   Harris   for  plaintiff. 

H.   C.   MooREMAN   for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

This  is  an  issue  made  up  in  the  Circuit  Court  of 
Fayette  county,  to  try  the  question  whether  a  paper 
propounded  as  the  will  of  J.  T.  Williams  was  his 
will  or  not?  The  paper  was  propounded  by  J.  A. 
Williams,  named  as  executor,  and  its  validity,  as  the 
will  of  J.  T.  Williams,  was  contested  by  E.  H.  Frear 
and  Rebecca  Polk,  his  nephew  and  niece.  The  paper 
was  set  up  as  the  will  of  the  testator  by  the  verdict 
of  the  jur/,  and  the  judgment  of  the  court,  and  it  is 
here   by   appeal    by   the   contestants. 

The  validity  of  the  paper  as  a  will  to  convey  lands 
was  contested  on  these  grounds:  First,  because  there 
was  not  a  due  and  proper  execution  of  it;  second,  for 
want  of  capacity  in  the  testator;  and  third,  because 
procured  to  be  executed  under  improper  and  undue 
influence. 

1st.     As   to   its   proper  execution.       As  the  will   de- 
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vised  lands,  it  was  essential  that  it  should  be  sab<* 
scribed  by  two  witnesses  at  least :  Code,  sec.  2162. 
The  paper,  as  offered  on  the  issue,  was  subscribed  by 
four  witnesses,  all  of  whom  testified  that  it  was  signed 
by  the  testator  in  theip  presence,  and  subscribed  by 
them  as  witnesses  at  his  request,  and  three  of  them 
prove  affirmatively  and  directly  that  the  testator  was 
of  sound  and  disposing  mind  and  memory.  The  fourth 
declined  to  express  an  opinion  as  to  his  testamentary 
capacity,  because  he  did  not  professs  to  know  how 
much  mental  capacity  a  testator  should  have  to  make 
him  capable  of  making  a  valid  will,  but  he  proceeded 
to  state  such  facts  as  clearly  showed  that  the  testator 
was  of  sound  mind  and  disposing  memory.  Yet  on 
these  facts  the  witness  declined  to  express  an  opinion 
for   the   reason   already   stated. 

The  question  as  to  the  due  execution  of  the  will 
is  raised  upon  the  following  facts,  which  were  proven 
by   the   subscribing   witnesses: 

It  appears  that  the  will  was  prepared  on  the  morn- 
ing of  February  16,  1870,  and  in  the  evening  of  that 
day  testator  sent  for  two  neighbors,  viz:  R.  J.  Hart 
and  W.  H.  Jamison,  and  in  their  presence  signed  his 
surname,  Williams,  to  the  will  immediately  after  his 
given  name,  Jefferson  T,  which  had  been  written  by 
the  draftsman  in  inserting  his  name  in  the  attesting 
clause.  The  two  witnesses  subscribed  the  attesting 
clause  at  his  request.  Upon  looking  at  the  paper 
two  days  afterwards,  and  observing  that  he  had  only 
signed  his  surname,  and  being  doubtful  whether  that 
was     a     due     execution     of     the     paper,     testator     sent 
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for  two  other  neighbors,  and  stating  to  them  the  fact 
that  he  had  not  signed  his  full  name,  he  requested 
one  of  them  to  take  his  knife  and  erase  his  name 
"  Williams,"  as  signed  by  him,  in  order  that  he  might 
remove  all  doubt  by  signing  his  full  name.  The 
name  was  erased,  as  requested,  and  then  he  signed  bis 
full  name  over  the  erased  name,  and  at  his  request, 
and  in  his  presence,  the  other  two  neighbors,  viz:  J. 
A.  Lipscomb  and  D.  J.  Armour,  subscribed  their 
names  under  the  names  of  Hart  and  Jamison  as  at- 
testing  witnesses. 

It  is  argued  now  that  the  erasure  of  the  surname 
of  the  testator  was  a  revocation  of  the  will  executed 
on  the  16th  of  February,  and  his  signing  of  it  on 
the  18th,  and  its  attestation  by  two  witnesses,  was  a 
republication  of  his  will,  and,  consequently,  as  the  two 
first  witnesses  were  not  present  at  the  republication, 
the  will,  in  fact,  was  only  attested  by  the  two  last 
witnesses,  Lipscomb  and  Armour.  And  as  Armour 
declined  to  express  the  opinion  that  testator  was  of 
sound  and  disposing  mind  and  memory,  therefore  the 
will  was  only  proven  by  one  of  the  subscribing  wit- 
nesses. 

The  first  answer  to  this  position  is,  that  the  erasure 
of  the  name  "Williams"  was  not  a  revocation,  in  fact 
or  in  law,  of  his  will.  Whether  the  erasure  of  the 
name  was  a  revocation  of  the  will  depends  entirely 
upon  the  intention  with  which  it  was  done.  The 
burning,  cancelling,  tearing,  or  otherwise  destroying  a 
will  will  not  constitute  a  valid  revocation,  unless  done 
with   the   intent   to   revoke:    1    Redf.   on    Wills,  304. 
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In  Bethel  v.  Jfoore,  2  Dev.  &  Batt.,  316,  Chief 
Justice  Kuffin  said:  '^It  may  be  admitted  that  the 
slightest  act  of  cano^IIatioD,  with  intent  to  revoke  ab- 
solutely, although  9Qch  intent  continue  only  for  a 
moment,  is  a  total  i^tvd  perpetual  revocation,  and  the 
paper  can  oAly  be  set  up  as  a  new  will.  But  that  is 
founded  on  the  intent.  Without  such  intention  no 
such  eflFect  can  follow,  for  the  purpose  of  the  mind 
gives  the  character  to  the  tot.  When,  therefore,  there 
appears  what  may  be  called  a  cancellation,  it  becomes 
necessary  to  look  to  the  extent  of  it,  at  all  the  con- 
duct of  the  testator,  at  what  he  professed  doing  at 
the  time,  and  what  he  did  afterwards,  to  satisfy  the 
mind  whether  that  was  meant,  in  fact,  as  a  cancelling, 
and  was  to  operate  as  a  revocation  immediately  and 
absolutely,  or  only  conditionally,  upon  the  contempla- 
tion of  something  else  then  in  view;  for,  although 
every  act  of  cancelling  imports  prima  fade  that  it  is 
done,  yet  it  is  but  a  presumption,  which  may  be  re- 
pelled   by   accompanying   circumstances." 

This  we  adopt  as  a  clear  and  satisfactory  exposition 
of  the  law,  and  it  is  conclusive  as  to  the  present 
question.  The  testator  had  no  purpose  to  revoke  his 
will,  but  his  whole  object  was  to  place  the  validity 
of  its  due  execution  beyond  all  doubt.  He  intended 
to  make  it  clear  that  his  will  was  properly  executed, 
and  to  effect  this  end  he  calkd  in  two  other  witnesses, 
and  called  their  special  attention  to  the  object  he  had 
in  view.  He  did  not  mean  that  he  had  not,  in  fact, 
signed  his  will,  and  called  the  two  first  witnesses  to 
attest   his   testamentary   act,   but   for   fear    his    signature 
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was  defective^  he  re- affirms  what  he  did  in  their 
presence,  and  calls  two  others  to  attest  a  more  formal 
signature. 

It  follows  that  there  were  four  subscribing  witnesses 
to  the  execution  of  the  will,  and  that  as  all  of  them 
were  clear  and  explicit  as  to  all  the  facts  necessary 
to  constitute  its  due  execution,  so  far  as  it  was  in- 
cumbent on  the  executor  to  prove  its  due  execution 
in  the  first  instance;  and,  as  three  out  of  the  four 
proved,  in  addition,  the  testamentary  capacity  of  the 
testator  in  direct  and  express  terms,  the  objection  taken 
by  the  contestants  would  be  untenable,  even  if  the 
fourth  witness  had  not  shown  by  his  testimony  that 
testator  had  testamentary  capacity,  although  the  witness 
declined  to  express  an  opinion  to  that  effect.  There 
was,  therefore,  no  error  in  the  ruling  of  the  court  as 
to  the  erasure  of  the  name  of  ^^  Williams "  not  being 
a  revocation,  and  in  allowing  the  four  witnesses  to 
testify   as   subscribing   witnesses. 

But  if  it  were  conceded  that  the  erasure  of  the 
name  was  a  revocation,  and  that  the  re-signing  and 
re-altering  of  the  will  constituted  a  re-publication  of 
it  as  a  new  will,  the  proof  of  the  fact  of  execution 
was  sufficient  to  throw  the  burden  of  proving  the  in- 
capacity  of  the   testator   upon   the   contestants. 

Although  there  seems  to  be  much  conflict  in  the 
several  States  on  this  question,  it  is  settled  in  this 
State,  that  under  our  statute,  when  the  validity  of  a 
will  is  contested  on  the  ground  of  insanity  of  the 
testator,  the  executor  is  only  required  to  prove  the  fact 
of   the   formal   execution    by   two   subscribing   witnesses; 
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the  law  then  raises  the  presumption  of  sanity,  and 
the  burden  of  overturning  this  presumption  is  cast 
upon  the  contestants.  This  rule  rests  upon  the  prin- 
ciple that  every  man  is  presumed  to  be  sane,  and 
when  insanity  is  alleged  it  devolves  upon  the  party 
alleging  it  to  overturn  the  presumption  arising  from 
the   fact   of  execution. 

It  results,  that  even  if  the  subscribing  witnesses 
should  fail  to  prove  the  testamentary  capacity  of  the 
testator,  the  executor  would  not  be  precluded  from  es- 
tablishing  his   sanity   by   other   testimony. 

There  was,  therefore,  no  error  in  allowing  the  will 
to  be  read  to  the  jury  after  proof  by  the  subscribing 
witnesses  of  the  execution  of  the  will,  without  proving 
the   soundness   of  mind   of  the   testator    by  them. 

2d.  The  questions  as  to  the  testamentary  capacity 
of  the  testator,  and  as  to  the  procurement  of  the  will 
by  undue  influence,  were  submitted  to  the  jury  upon 
the   proof,    and   found   in   favor   of  the   executor. 

A  careful  examination  of  the  evidence  on  both 
questions  satisfies  us  -that  the  finding  of  the  jury  was 
well   sustained   by   the   proof. 

3d.  A  number  of  exceptions  are  taken  to  the  charge 
of  the  court,  but  it  seems  to  us  to  be  full  and  ac- 
curate on  all  the  questions  raised  by  the  evidence. 
If  the  court  was  not  sufficiently  explicit  on  any  of 
the  various  points  involved,  it  was  the  duty  of  the 
parties  excepting  to  have  called  for  further  and  more 
explicit  instructions.  This  was  not  done,  and  we  can- 
not hold  that  there  was  any  error  unless  it  appeared 
that    further    instructions   were   called    for    and    refused. 
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We  are  of  opinion  that  upon  the  facts  and  the  law 
the  case  was  fairly  tried^  and  its  merits  reached  by 
the  verdict  and  the   judgment,  and  the  same  is  affirmed. 


Mary  C.  Murdock  v.  Memphis  &  Ohio  R.  R.  Co. 

1.  Married  Women.    ProbcUe  cmd  registrcUion  of  deeds  made  by  married 

VKymen  living  in  other  States.  What  necessary.  Non-residents.  Comity  of 
States.  A  conveyance  of  land  in  this  State  by  a  married  woman  liv- 
ing in  another  State,  is  valid  when  made  upon  the  certificate  of  a 
notary  public,  under  his  seal  of  office,  that  she,  upon  privy  examina- 
tion, acknowledged  that  her  deed  was  freely  and  voluntarily  executed, 
and  without  compulsion  on  the  part  of  her  husband.  Such  a  deed  is 
properly  probated  and  acknowledged  for  registration,  and  when  so 
registered  the  title  passes. 

Facts :  A  deed  of  a  married  woman,  executed  in  1847,  with  a  cer- 
tificate of  acknowledgment  thereon  containing  the  following — "  and 
she  being  by  me  examined,  ont  of  the  presence  and  hearing  of  her 
husband,  whether  she  does  execute  and  acknowledge  the  same  freely, 
voluntarily,  and  without  being  induced  to  do  so  by  fear  or  threats  of, 
or  ill  usage  by,  her  husband,  or  by  fear  of  his  displeasure,  declareth 
and  saith  that  she  does  " — under  the  seal  of  a  notary  public  in  Mary- 
land, was  properly  reecistered  in  Tennessee,  and  passed  the  title  to  the 
purchaser. 

Cases  cited :  Perry  v.  Calhoun,  8  Hum.,  556 ;  Mount  v.  Kesterson,  6 
Col.,  452 ;  Bainey  v.  Gordon,  6  Hum.,  345. 

Acts  cited  and  construed :  1715,  ch.  28;  1751,  ch.  3 ;  1813,  ch.  79,  sec. 
1 ;  1820,  ch.  20,  sec.  2 ;  1831,  ch.  90,  sec.  9 ;  1833,  ch.  92 ;  1839,  ch. 
26,  sec.  6. 

2.  Same.    Deeds.    Probate.    Execution.    Distinction  between  execution  of 

deeds  and  their  probate  or  acknowledgment  for  registration,  discussed, 
citing  authorities  above. 
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3.  Same.    <Same.    The  Hufficiency  of  the  execution  of  the  deed  must  be  de- 

termined by  the  lawH  of  Tennesflee. 

4.  Same.    Separate  estate.    Tenants  in  common.    Where  two  tenants  in  com- 

mon— one  of  them  a  married  woman,  having  a  fee  simple  estate  in 
her  undivided  interest  in  the  land — agree  upon  a  division  of  the 
premises,  and  the  co-tenant  with  her  husband  join  in  a  deed  convey- 
ing one  of  the  shares  in  severalty  to  her,  such  deed  does  not  impose 
the  character  of  a  separate  estate  in  the  land  so  conveyed  to  the  mar- 
ried woman.  It  wai<  without  consideration,  and  the  husband  em- 
ployed no  express  terms  necessary  to  impose  upon  the  property  the 
character  of  a  separate  estate.  The  husband  had  the  same  interest  in 
the  property  after  the  conveyance  as  before.  A  separate  estate  can- 
not be  created  by  implication.  The  wife  had  the  absolute  fee  simple 
estate,  and  could  well  convey  it. 

Case  cited :    Powell  v.  Powell,  9  Hum.,  477. 


FROM   SHELBY. 


Appeal  from  the  Chancery  Court.  R.  J.  Morgan, 
Chancellor,    by  interchange. 

Heiskell,  Scott  &  Heiskell  and  G.  W.  Win- 
chester  for   complainant. 

Stephens  &  Smith,  Smith,  Kittredge  &  Ham- 
blen, Beecher  &  Belcher  and  Humes  &  Poston 
for   defendants. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 

Complainant  is  a  married  woman,  and  seeks,  by 
her  next  friend,  to  have  her  title  to  certain  real 
estate  in  Memphis  recognized  and  adjudged,  upon  two 
grounds:  First,  because  her  deed  to  the  land,  made 
by  her  husband  and  herself  in  1847,  was  void  for 
want   of  a   proper  certificate   of  her   privy   examination. 
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Second^  because  she  had  do  power  under  the  deed, 
which  communicated  to  her  a  separate  estate  in  the 
land,   to   sell   and    make   title   to   it. 

First  At  the  date  of  her  deed,  which  was  in 
1847,  she  was  a  citizen  of  Maryland,  and  the  deed 
was  executed  in  that  State,  and  acknowledged  in  pur- 
suance of  the  law  of  that  State  providing  for  the 
probate  and  registration  of  lands  of  married  women. 
The  certificate  on  the  deed,  after  stating  that  Thomas 
Murdock  and  his  wife,  Mary  Murdock,  appeared  be- 
fore the  notary  public,  and  in  his  presence  signed  and 
sealed  the  deed,  and  acknowledged  the  same  to  be 
their  respective  act  and  deed,  states  that  '^the  said 
Mary  Murdock  did  sign,  seal  and  deliver  said  inden- 
ture before  me,  out  of  the  presence  and  hearing  of 
said  husband,  and  she  being  by  me  examined,  out  of 
the  presence  and  hearing  of  said  husband,  whether  she 
does  execute  and  acknowledge  the  same  freely,  volun- 
tarily, and  without  being  induced  to  do  so  by  fear 
or  threats  of,  or  ill  usage  by,  her  husband,  or  by 
fear  of  his  displeasure,  declareth  and  sayeth  that  she 
does." 

The  deed  was  dated  October  11,  1847,  and  on  the 
same  day  the  acknowledgment  and  privy  examination 
took  place,  and  was  filed  for  registration  in  Shelby 
county  on  the  24th  of  January,  1849.  The  purchaser 
under  the  deed  and  those  claiming  under  him  have 
held   the   land   adversely    to   the   present   time. 

The  objection  taken  to  the  certificate  of  the  notary 
public  is,  that  it  does  not  pursue  the  form  prescribed 
by   our    statutes — especially    in    this,    that    it    does    not 
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state  that  the  married  woman  acknowledged  the  exe- 
cution  of  the   deed   '^  understandingly/'   as   required. 

This  objection  rests  upon  the  assumption  that  the 
form  prescribed  for  the  certificate  in  such  cases  by 
our  act  of  1833  is  to  be  pursued,  at  least  substan- 
tially, whether  the  deed  is  executed  in  this  State  or 
in  some  other  State.  If  this  assumption  is  well 
founded,  then  we  are  of  opinion,  under  our  decisions, 
that  the  omission  of  the  word  '' understandingly '^  in 
the  certificate  is  fatal  to  its  sufficiency  and  validity. 
It  is  required  that  the  acknowledgment  of  the  deed 
should  be  made  with  a  knowledge  of  what  she  is 
doing — that  is,  understandingly ;  and  under  this  re- 
quirement of  the  law,  if  the  deed  had  been  executed 
in  Tennessee,  we  should  be  compelled  to  hold  it  a 
nullity   as  to   the   married   woman. 

But  was  it  intended  by  the  Legislature  that  the 
provisions  of  law  referred  to  should  apply  as  well  to 
deeds  of  married  women  executed  in  other  States  as 
in  our  own  State?  An  examination  of  the  legisla- 
tion on  this  subject  develops  the  fact  that  no  form 
of  certificate,  as  to  the  requisites  to  constitute  a  valid 
deed  by  a  married  woman  for  the  conveyance  of  her 
land,  was  prescribed  until  the  act  of  1833,  ch.  92. 
A  conveyance  by  deed  with  privy  examination  was 
recognized  as  early  as  1715,  and  declared  to  be  as 
valid  and  effectual,  to  all  intents  and  purposes,  as  if 
the  same  had  been  done  by  fine  and  recovery,  and 
was,  that  a  private  examination  of  the  married  woman, 
by  some  proper  official,  furnished  satisfactory  evidence 
that  she   acknowledged   the  deed   freely. 


APRIL  TERM,  1874.  561 


Murdock  v,  MemphiH  &  Ohio  B.  B.  Go. 


In  1751  and  in  1813  this  mode  of  conveyance  by 
deed^  with  private  examination  of  married  women  in 
other  States,  owning  lands  in  this  State,  was  recog- 
nized as  valid,  but  no  form  of  certificate,  as  to  the 
evidence  that  the  deeds  were  freely  acknowledged,  wa& 
prescribed. 

In  1831,  the  Legislature  deemed  it  proper  to  pre- 
scribe the  forms  of  certificates  to  be  made  when  deeds 
by  persons  sui  juris  were  probated  or  acknowledged; 
bu^  no  such  form  was  prescribed  as  to  the  probate 
or   acknowledgment   of  deeds   by   married   women. 

No  specific  provision  was  made  in  the  act  of  1831,. 
ch.  90,  as  to  deeds  of  married  women  made  in  Ten- 
nessee, nor  as  to  those  made  in  other  States,  unless 
the  9th  section  be  construed  to  embrace  deeds  of  mar- 
ried women,  as  well  as  deed&  of  persons  sui  juris. 
But  as  to  deeds  of  married  women  made  in  Tennes- 
see, this  omission  was  remedied  in  1838,  by  an  act 
passed  to  annul  the  act  of  1831.  This  act  prescribes 
the  form  of  the  certificate  to  be  made  on  the  deed 
of  a  married  woman,  and  in  its  terms  the  provisions 
of  the  act  are  confined  to  deeds  made  and  acknowl- 
edged in  Tennessee.  There  is  nothing  found,  either 
in  the  act  of  1831,  which  has  reference  to  deeds  of 
persons  sui  jurisy  or  in  the  act  of  1833,  which  has 
reference  to  deeds  of  married  women,  which  indicatea 
any  purpose  by  the  Legislature  to  apply  the  provis- 
ions of  either  of  these  acts  to  deeds  executed  in  other 
States,  whether  by  persons  sui  juris  or  by  married 
women.       On   the   contrary,   by   the   9th   section   of   the 

act   of  1839   it   is  declared,   that   "all  deeds  or  convey- 
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ances  for  land  made  without  the  limits  of  this  State, 
shall  be  proved  as  heretofore,  or  before  a  notary 
public,  under  his  seal  of  oflSce*';  and  by  the  act  of 
1839,  the  acknowledgment  of  all  such  deeds  may  be 
made  before  a  notary  public,  or  commissioner  appoint- 
ed  by   the   Governor. 

It  is  therefore  clear  that  the  Legislature  intended 
to  provide  exclusively  for  deeds  made  within  the  State 
by  the  acts  of  1831  and  1833,  expressly  leaving  the 
registration  of  deeds  made  without  the  State,  whether 
made  by  persons  sui  juris  or  by  married  women,  to 
be  governed  by  the  former  laws,  except  that  they 
might  be  probated  or  acknowledged  before  a  special 
<;ommissioner   or   notary   public. 

It  remains,  then,  to  inquire  whether  the  certificate 
on  the  deed  in  question  is  in  conformity  with  the 
laws  prior  to  1831,  as  amended  by  the  act  of  1833 
and   by   the   act   of  1839. 

It  is  not  controverted  that  the  certificate  on  the 
deed  in  question  is  in  substantial  conformity  with  the 
laws  of  Maryland,  and  it  is  maintained  for  defendants 
that  this  is  sufficient,  under  the  act  of  1820,  ch.  20, 
sec.  2,  which  provides  that  "all  deeds  or  mesne  con- 
veyances for  and  within  this  State  which  shall  have 
been  made  or  executed,  or  which  may  hereafter  be 
made  and  executed,  by  grantors  or  bargainors  living 
in  other  States,  such  deeds  or  mesne  conveyances  shall 
be  admitted  to  registration  in  any  county  in  this 
State  upon  the  probate  or  acknowledgment  of  such 
deeds  or  mesne  conveyances  taken  in  pursuance  of 
the  laws  of  the  State  where  the  grantor  or  bargainor 
or  witnesses  to   such   deeds  may   live.'^ 
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It  is  obvious  that  the  language  of  this  section  is 
sufficiently  comprehensive  to  embrace  deeds,  whether 
made  and  executed  by  persons  sui  juris  or  by  mar- 
ried women — ^^'all  deeds  or  mesne  conveyances  made 
and  executed/'  The  deed  from  Murdock  and  wife 
was  made  and  executed  by  them  in  Maryland  for 
land  in  this  State,  and  it  has  on  it  the  certificate  of 
probate  or  acknowledgment,  in  pursuance  of  the  laws 
of  Maryland,  and  upon  this  certificate  it  was  regis- 
tered in  Shelby  county  in  1849.  Why,  then,  was  it 
not  a  valid  deed,  passing  a  good  title  to  Newly,  the 
purchaser  ? 

It  is  answered  for  complainant,  that  the  act  of 
1820  declares,  by  its  title,  that  it  was  only  intended 
"to  provide  for  the  registration  of  certain  deeds  and 
conveyances,'^  and  that  it  has  no  reference  to  the 
execution  of  such  deeds.  There  is  certainly  a  wide 
distinction  between  the  execution  of  deeds  and  their 
probate  or  acknowledgment  for  registration.  In  cases 
of  deeds  by  persons  sui  juris,  they  are  executed  by 
signing  and  delivery,  and  thereby,  as  between  the  par- 
ties, the  title  passes;  but  probate  or  acknowledgment 
is  necessary  to  perfect  the  title  by  registration  as  to 
other  persons.  In  relation  to  deeds  by  married  wo- 
men, they  are  not  executed  by  mere  signature  and 
delivery;  the  signature  is  a  nullity  unless  made  or 
acknowledged  upon  private  examination;  hence  privy 
examination  is  part  of  the  process  of  execution  of 
deeds  by  married  women.  For  the  purposes  of  reg- 
istration there  must  be  the  evidence  of  signature  by 
the   husband,    which    may   be   either    by   probate   or  ac- 
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knowledgment;    and  also  the  evidence  of  signature  and 
privy   examination   of  the   wife,   whi<;h   can   only  be  by 
ber   acknowledgment  on   privy  examination.       Tbis   dis- 
tinction  between   tbe  execution  of  a  deed  and  tbe   pro- 
bate or  acknowledgment  of  it  for  registration,  is  clearly 
stated   in   the  case   of  Perry  v.   Calhoun^  8  Hum.,  556, 
and   in   Mount  v.  Kesterson,   6   Col.,  452.      The   act  of 
1820  was    intended    to   do    no    more    than    to    provide 
for    the    registration   of   such   deeds,   made   or    executed 
in    other    States,    as    have    been    properly    probated    or 
cknowledged   for   registration   in    those    States   in    pm*- 
suance    of    their    laws;      but    it    was    not    intended    to 
declare    such    deeds    properly  executed    so    as    to    pass 
the    titles,    whether    executed     in    accordance   with    the 
laws  of  Tennessee  or   not.      If  the  deeds  were  so   exe- 
cuted   as    to    pass    good    titles    according    to   our    laws, 
then   the   act   intended    to    provide    that  their    registra- 
tion  should    take    place    upon    probate    or   acknowledg- 
ment  in   pursuance  of  the   laws  of  the  States  in  which 
they   were   executed.       It  follows   that  the   act  of  1820 
furnishes   authority   for  the   registration   of  the   deed   in 
question,  but  none   as  to   the   sufficiency   of  the  execu- 
tion   thereof    in     Maryland,    to    pass    the    title.       The 
sufficiency   of    the    execution     must    be    determined    by 
the   law   of  Tennessee,   and   not    by   the  law   of   Mary- 
land,  unless  some   statute  of  Tennessee  has  so  enacted. 
Story   on    Confl.   Laws,   sec.   436   and   note. 

But  it  is  argued  for  defendants,  that  if  the  opera- 
tion of  the  act  of  1820  is  limited  to  the  evidence  on 
which  deeds  made  in  other  States  are  admitted  to 
registration    in    this    State,    the    acts    of    1813,   ch.    79, 
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sec.  1,  and  1839,  ch.  26,  sec.  6,  make  provision,  not 
only  for  the  evidence  on  which  deeds  of  married 
women  made  in  other  States  may  be  admitted  to  reg- 
istration in  this  State,  but  also  for  the  evidence  on 
which   the   titles   in   such   cases   shall   pass. 

An  examination  of  these  acts  is  necessary  for  the 
settlement   of  this   question. 

By  the  act  of  1813,  it  is  enacted  that  ^^it  shall 
and  may  be  lawful  to  take  the  probate  and  acknowl- 
edgment of  deeds  made  by  husband  and  wife,  for  the 
sale  and  transfer  of  lands  belonging  to  the  wife,  be- 
fore any  court  of  record  in  this  State;  and  where 
said  grantors  reside  beyond  the  limits  of  this  State, 
before  any  court  of  record  in  another  State  or  Terri- 
tory; and  for  such  court  to  examine,  apart  from  her 
husband,  such  /erne  covert,  whether  she  executed  the 
same  freely  and  voluntarily.^'  And  after  providing 
for  the  appointment  of  a  commissioner  to  examine 
aged  or  infirm  married  women,  and  receive  their 
acknowledgmi^nt  of  such  deeds,  the  act  proceeds: 
^' Which  commission  and  return  annexed  to  said  deed 
or  deeds,  with  the  certificate  of  private  examination, 
as  the  case  may  be,  certified  under  the  seal  of  said 
court,  shall  be  registered  in  the  county  where  said 
land  lies,  and  shall  be  good  and  effectual  in  law  and 
equity  to  pass  said  estate  of  such  feme  covert,  in 
the  same  manner  as  if  such  acknowledgment  or  pro- 
bate  and  private  examination  had  taken  place  in  the 
court   of  the   county   where   said   land    lies.'' 

The  language  of  this  act  is  not  limited,  like  that 
of    1820,    to    evidence    of   probate    or    acknowledgment 
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on  which  the  deeds  may  be  registered,  but  it  pro- 
vides expressly  that  the  certificate  ^^  shall  be  good  and 
effectual,  in  law  and  equity,  to  pass  said  estate  of 
such  feme  covert*^  No  form  for  this  certificate  is 
prescribed.  It  is  simply  a  certificate  that  the  feme 
covert,  on  private  examination  before  a  court  of  record,, 
acknowledged  that  she  executed  the  deed  freely  and 
voluntarily.  Such  certificate  shall  not  only  entitle  the 
deed   to   registration,   but   pass  the   title. 

By  the  act  of  1839,  after  providing  that  deeds, 
powers  of  attorney  and  other  instruments  executed  be- 
yond the  limits  of  the  United  States,  may  be  proved 
or  acknowledged  before  a  notary  public,  who  shall 
certify  the  same  under  his  seal  of  office,  &g.;  and 
as  to  deeds  executed  in  other  States,  before  a  com- 
missioner appointed  by  the  Governor,  the  act  proceeds: 
"Sec.  6.  Or  when  any  feme  covert  shall  be  a  party 
to  any  of  the  foregoing  instruments,  if  the  same  be 
for  real  estate,  her  privy  examination  and  acknowl- 
edgment may  be  taken  before  the  same  officer  or 
court  who,  under  the  foregoing  sections,  has  authority 
to  take  the  probate  or  acknowledgment  of  deeds,  .  . 
which  examination  and  acknowledgment  shall  be  certi- 
fied and  registered  as  in  other  cases,  and  shall  have 
full  force  and  effect  to  pass  the  title  or  confer  the 
power  intended   to   be  conveyed." 

This  act,  like  that  of  1813,  not  only  makes  the 
certificate  of  privy  examination  sufficient  for  purposes 
of  registration,  but  it  makes  the  certificate  and  regis- 
tration  effectual   for  passing   the  title. 

By  the  act  of  1813,  the  certificate  was  to   be  made 
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of  the  ackDOwledgment  and  private  examination  before 
a  court  of  record,  but  this  act  makes  the  probate  and 
acknowledgment  before  a  notary  public  or  special  com- 
missioner as  effectual  as  if  it  had  proceeded  from  a 
court  of  record.  No  form  of  certificate  is  prescribed 
in  the  act  of  1839,  nor,  indeed,  does  it  specify  the 
character  of  the  private  examination;  nor  was  this 
necessary,  as  these  words,  ex  vi  termini,  mean  an  ac- 
knowledgment that  she  freely  and  voluntarily  executed 
the  deed,  being  examined  apart  from  her  husband. 
Rainey  v.    Gordon,   6   Hum.,   345. 

This  examination  of  the  statutes  of  1813  and  1839 
brings  us  to  the  conclusion  that  the  deed  of  a  mar- 
ried woman  executed  in  another  State,  and  probated 
and  acknowledged  upon  private  examination  of  the 
wife  that  she  executed  the  same  freely  and  volunta- 
rily, upon  the  certificate  of  a  court  of  record  or  a 
notary  public,  under  his  seal  of  office,  that  such  ac- 
knowledgment was  made  upon  private  examination, 
separate  and  apart  from  her  husband,  may  be  legally 
registered  in  the  county  where  the  land  is  situated, 
and  when  so  registered,  the  title  is  effectually  divested 
out   of  the  feme   covert. 

The  remaining  question  is,  does  the  certificate  on 
the  deed  in  question  contain  the  statements  necessary 
to   entitle   it   to   registration   and   to   pass  the  title? 

We  have  already  seen  that  the  act  of  1833,  which 
prescribes  the  form  of  the  certificate,  is  restricted  in 
its  terms  to  the  deeds  of  married  women  executed  in 
the  State.  We  have  also  seen  that  in  none  of  the 
acts  passed    specially   in    reference    to    the    evidence  on 
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which  deed8  of  married  women  in  other  States  are  to 
be  registered,  and  to  pass  title,  has  the  Legislature 
thought  proper  to  prescribe  the  form  of  the  certificate 
to  be  endorsed  on  the  deed.  What,  then,  must  such 
certificate  contain  in  order  that  it  may  be  effectual 
for  registration  of  the  deed  and  the  passing  of  the 
title  ? 

By  reference  to  the  act  of  1715,  eh.  28,  we  find 
that  the  certificate  required  is,  that  the  feme  covert 
having  been  first  privately  examined,  "acknowledgeth 
the  same  freely/'  and  this  "shall  be  good  and  effect- 
ual  against   the   husband   and   wife." 

By  the  act  of  1751,  ch.  3,  the  language  is,  "the 
wife  being  first  privily  examined  before  the  chief  jus- 
tice, etc.,  whether  she  doth  voluntarily  assent  thereto, 
and  registered,  shall  be  as  valid  in  law  to  convey 
all  the  estate  of  the  wife,  as  if  done  bv  fine  and  re- 
covery,   or   any   other   ways   or    means    whatever." 

By  the  act  of  1813,  the  language  is,  "and  for 
such  court  to  examine,  apart  from  her  husband,  such 
feme  coverty  whether  she  executed  the  same  freely  and 
voluntarily."  This  act  adopts  the  form  of  the  com- 
mission prescribed  in  the  act  of  1751,  to  be  used  by 
commissioners  appointed  by  court  to  examine  aged  or 
infirm  married  women,  and  the  direction  is  as  follows: 
"Privily,  and  apart  from  her  husband,  examine  her 
whether  she  executed  said  conveyance  freely  and  of 
her  own  accord,  without  fear  or  compulsion  of  her 
husband." 

The  next  act  in  which  the  Legislature  has  defined 
the    meaning    of    the    private    examination    of    a  feme 
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covert,  is  that  of  1833,  ch.  92.  The  direction  to  the 
clerk  is  as  follows:  "To  examine  the  wife,  privily 
and  apart  from  her  husband,  touching  her  voluntary 
execution  of  the  same,  and  if  she  acknowledges  or 
states  that  she  executed  the  same  freely  and  volunta- 
rily, and  without  any  compulsion  on  the  part  of  her 
said  husband,  then  and  in  that  case^'  the  clerk  shall 
endorse  the  form  prescribed  on  the  back  of  the  deed, 
which  form  is  as  follows:  "And  A.  B.  (the  feme 
covert),    having     also     personally    appeared     before     me, 

privately   and    apart   from    her   husband,   the   said   

acknowledged  the  execution  of  said  deed  to  have  been 
done  by  her  freely,  voluntarily  and  understandingly, 
without  compulsion  or  restraint  from  her  said  husband, 
and    for   the   purposes   therein   expressed.^' 

It  is  observed  that  the  Legislature  directs  the  clerk 
as  to  the  specific  interrogatories  to  be  propounded  to 
the  feme  covert,  whether  she  executed  the  deed  freely 
and  voluntarily,  and  without  any  compulsion  on  the 
part  of  her  husband.  Upon  her  answers  he  is  re- 
quired to  make  the  certificate  required,  which  was  of 
course  intended  to  embody  the  result  of  the  examina- 
tion. It  was  assumed  by  the  Legislature  that  when 
the  feme  covert  acknowledges  that  she  executed  the 
deed  freely  and  voluntarily,  and  without  any  compul- 
sion on  the  part  of  her  husband,  she  necessarily  meant 
that  she  did  so  "understandingly,''  and  "for  the  pur- 
poses therein  expressed,"  and  hence  the  clerk  is  re- 
quired to  insert  these  words.  We  think  it  clear  that 
if  the  Legislature  had  prescribed  no  form  of  certificate 
to   be   signed    by   the   clerk,   a   certificate    by   him    that 
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"upon  examinatioD  of  the  wife  privately,  and  sepa- 
rately and  apart  from  her  hueband,  she  acknowledged 
that  she  executed  the  deed  freely  and  voluDtatily,  and 
without  any  compulsion  on  the  part  of  her  husband," 
would  have  been  sufficient.  Such  certificate  would 
have  embodied  substantially  the  definition  of  a  privy 
examination,  as  found  in  all  the  legislation  on  the 
Bobject,  and  in  almost  the  exact  language  used  in  the 
act  of  1751  already  quoted.  But  the  Iicgislature, 
apon  considerations  of  public  policy,  have  chosen  to 
prescribe  a  form  of  certificate,  and  made  it  a  rule  of 
property,  and  for  that  reason  the  courts  have  felt 
constrained  to  adhere  closely  to  it  in  regard  to  deeds 
made  in  our  own  State,  to  which  the  statate  has 
reference.  As  to  deeds  of  married  women  made  out 
of  the  State,  it  has  not  been  deemed  necessary  by  the 
Legislature,  until  the  Code  in  1858,  to  adopt  the 
same  form  of  certificate;  but  as  to  such  deeds,  we 
are  left  to  the  law  already  in  existence  made  specially 
to  govern  their  probate  and  acknowledgment  for  reg- 
istration  and   passing  title. 

We  have  found  from  our  investigation  of  the  stat- 
utes, that,  upon  the  certificate  of  a  notary  public, 
under  his  seal  of  office,  that  a  /erne  covert,  upon  privy 
examination,  acknowledging  that  her  deed  was  freely 
'.:i^  voluntarily  executed,  and  without  compulsion  on 
part  of  her  husband,  such  deed  is  properly  pro- 
and  acknowledged  for  registration,  and  when 
istered,   that   the   title   passes. 

We    now    turn    to    the    certificate    on    the    deed    in 
estion,   to   determine   whether   it   is   properly   probated 
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and  acknowledged  according  to  our  laws.  We  find 
it  made  by  a  notary  public,  under  his  seal  of  office. 
His  examination  of  Mary  Murdock,  the  feme  oovert,  is 
certified  as  follows:  ^^And  she  being  by  me  examined^ 
oat  of  the  presence  and  hearing  of  said  husband, 
whether  she  does  execute  and  acknowledge  the  same 
freely,  voluntarily,  and  without  being  induced  to  do 
so  by  fear  or  threats  of,  or  ill  usage  by^  her  hus- 
band, or  by  fear  of  his  displeasure,  declareth  and 
aaith  that  she  does.''  This  certificate  not  only  con* 
tains  the  general  words,  '^freely  and  voluntarily,'^ 
which  of  themselves  constitute  a  good  definition  of  a 
privy  examination,  according  to  the  acts  of  1715,. 
1761  and  1813,  but  to  exclude  all  doubt  on  the  suf- 
ficiency of  the  examination,  the  certificate  shows  that 
tlie  deed  was  executed  and  acknowledged  by  the  wife 
^'without  being  induced  to  do  so  by  fear  of,  or  ill 
usage  by  her  husband,  or  by  fear  of  his  displeasure." 
The  language  of  the  certificate  is  quite  as  satisfactory 
as  if  it  had  declared  that  she  executed  and  acknowl- 
edged the  deed  freely,  voluntarily  and  understandingly^ 
for  all  this  is  fairly  implied  by  the  language  used; 
nor  does  the  feme  covert  deny  in  her  bill  that  it  was 
done   understandingly. 

We  are,  therefore,  of  opinion  that  the  deed  was 
ntade  and  executed,  and  probated  and  acknowledged^ 
in  pursuance  of  the  laws  of  Tennessee,  and  that  it 
w«B  properly  registered  and  passed  the  title  to  the 
purchaser. 

Second.  It  is  insisted  for  complainant  that  her  in- 
terest   in    the    land    coi^veyed    to    Newly   by  her    deed 
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was  her  separate  estate,  and  that  as  the  deed  which 
communicates  to  her  title,  contains  no  authority  for 
the  sale  thereof  by  her,  that  her  attempt  to  convey 
is   a   nullity. 

It  appears  in  evidence  that  in  the  division  of  the 
real  estate  of  Wm.  Winchester,  deceased,  situated  in 
Shelby  county,  the  shares  of  J.  Mason  Campbell  and 
Mary  Murd6ck — they  being  entitled  to  the  share  of 
Rebecca  Campbell,  a  daughter  of  Wm.  Winchester — ^ 
were  allotted  to  them  together,  making  them  tenants 
in  common  of  said  share.  It  further  appears  that  in 
August,  1842,  they  agreed  upon  a  division  of  the  lot, 
and  executed  conveyances,  so  that  each  should  hold 
the  portion  so  agreed  upon  in  severalty.  Thos.  Mur- 
dock, the  husband  of  Mary  Murdock,  joined  in  the 
conveyance  with  J.  Mason  Campbell,  although  it  is 
stated  in  the  deed  that  he  had  no  interest  in  the 
premises  save  as  the  husband  of  Mary  Murdock. 
Campbell  and  Thos.  Murdock  convey  to  Mary  Mur* 
dock  all  their  interests,  legal  and  equitable,  her  heirs 
and  assigns  forever,  in  fee  simple,  and  they  gave  m 
general   warranty   of  title. 

It  is  argued  that  under  the  provisions  of  this  deed 
Mary  Murdock  took  a  separate  estate,  which,  under 
our  decisions,  she  could  not  convey,  as  there  is  no 
provision  in  the  deed  authorizing  her  to  convey.  The 
deed  purports  on  its  face  to  convey  to  her  a  fee  sim- 
ple estate — the  same  estate  that  she  had  in  the  prem- 
ises as  tenant  in  common  with  Campbell.  There  is 
nothing  in  the  language  of  the  deed  indicating  that 
she   was   to   hold   it   as   separate   property.  > 


APRIL  TERM,  1874.  573 


Murdock  v.  Memphis  &  Ohio  B.  R.  Co. 


It  requires  express  terms  to  impose  upon  the  prop- 
erty the  character  of  a  separate  estate.  The  fact  that 
her  husband  joids  in  the  conveyance,  when  it  appears 
that  he  had  no  other  than  the  marital  interest  and 
that  the  conveyance  was  voluntary,  cannot  have  the 
effect,  by  mere  implication,  of  converting  the  title  into 
a  separate   estate. 

The  case  of  Powell  v.  Potvell,  9  Hum.,  477,  was 
in  reference  to  personal  property,  and  then  the  con- 
veyance was  for  a  valuable  consideration.  It  has  no 
application   to   the   present    case. 

We  are  of  opinion  that  Mrs.  Murdock  had  the 
absolute  fee  simple  estate,  and  could  well  con- 
vey  it. 

Upon  the  whole  case,  we  hold  that  there  is  no 
error   in   the   decree   below,   and   affirm   it. 

Upon  application  for  rehearing,  Nicholson,  C.  J., 
said: 

We  have  considered  the  question  presented  on  ap- 
plication for  rehearing,  in  connection  with  the  author- 
ities  to   which   our  attention   has   been   called. 

It  appears  that  Mary  Murdock  and  her  brother. 
Judge  Campbell,  were  tenants  in  common  of  the  lots 
in  controversy.  For  the  purpose  of  partition,  they 
divided  the  lots  and  executed  deeds  of  release,  or  of 
conveyance,  to  each  other,  the  husband  of  Mary  Mur- 
dock joining  in  the  conveyance  from  Campbell  to 
Mary  Murdock.  The  question  is,  whether  this  con- 
veyance  by   Murdock   of  his   interest   in   the  lot  to   his 
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wife  had  the  effect  to  convert  any  part  of  her  title 
into  that  of  an  estate  for  her  sole  and  separate  ase. 
All  that  the  husband  does  is  to  join  with  Campbell 
in  the  conveyance;  he  does  not  state  what  interest 
he  had  or  what  interest  he  conveyed,  nor  that  what- 
•ever  he  had  was  to  be  held  by  her  to  her  sole  and 
separate  use.  She  had  the  fee  simple  title  before, 
and  it  is  too  clear  for  argument  that  that  title  was 
in  no  respect  altered  by  the  conveyance  of  her  hus- 
band's marital  interest,  if  he  had  any,  and  uniting  it 
with   her   fee   simple   absolute   title. 

There  are  cases,  especially  as  to  personal  property, 
where  a  husband  can  convey  to  his  wife,  and  if  the 
intention  can  be  shown  that  the  conveyance  was  for 
her  sole  and  separate  use,  the  husband  will  be  held 
afterwards  to  be  her  trustee.  But  these  authorities 
have  no  bearing  upon  this  case.  Here  there  is  noth- 
ing from  which  it  can  be  inferred  that  the  husband 
intended  his  interest,  whatever  it  was,  should  be  held 
as  separate  estate  of  his  wife.  If  the  joining  of 
Murdock  with  Campbell  was  anything  more  than  an 
unnecessary  ceremony,  we  suppose  it  was  done  under 
the  assumption  that  his  marital  right  being  incident 
to  the  tenancy  in  common  of  his  wife,  and  therefore 
extending  to  her  interest  in  the  entire  lot,  it  was 
deemed  proper  that  he  should  join  by  way  of  show- 
ing that  his  right  was  not  to  be  an  obstacle  to  the 
partition.  But  whatever  was  the  object,  we  think  it 
clear  that  his  marital  right  attached  as  well  after  as 
before  the  conveyance,  and  that  his  wife  continued  to 
be   the   owner   in   fee  of    the   lot  assigned   to    her,   and 
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that  the   statutory   mode   of    conveyance   was    the    same 
afterwards  as   before. 

On    every   view,   we   are    satisfied    with    the   opinion 
already   announced,   and   disallow   the   application. 


HoLLOW^AY   Key   et  al.  v.  J.  J.  Holloway,  Ex'r. 

1.  Wilis.     Evidence.     DemavU   vd  non.     Want   of  tedamentary  capacUy^ 

AVhen  a  will  is  impeached  for  want  of  testamentary  capacity  of  testa- 
tor, and  it  is  left  doubtful  whether  such  capacity  existed,  it  is  not 
error  to  instruct  the  jury  that  the  propounder  of  the  will  must  meet 
such  proof  by  evidence  and  satisfy  them  that  the  testator  had  knowl- 
edge of  the  contents  of  the  will,  and  that  he  w^ould  not  be  confined  to 
the  evidence  of  subscribing  witnesses  or  other  persons  that  it  was  read 
to  the  testator,  but  they  might  look  to  all  the  facts  and  circumstances 
surrounding  its  execution,  to  see  whether  or  not,  in  point  of  fact,  he 
had  a  knowledge  of  its  contents. 

2.  Same.    Same.    Sanity.    Presumption  from.     Where  the  jury  is  satisfied 

that  the  testator  was  sane  when  the  will  was  executed,  the  presump- 
tion is  that  he  knew  the  contents  of  the  will,  and  proof  of  such  knowl- 
edge is  not  required  until  this  presumption  is  rebutted. 

3.  Same.    Same.    Same.     After  an  explanation  of  what  is  meant  by  a  for- 

mal execution  of  a  will,  if  the  proof  showed  that  the  testator  could 
read  and  write,  it  was  not  error  to  instruct  the  jury  that  on  proof  of 
due  and  formal  execution,  the  law  would  presume,  in  the  absence  of 
other  proof,  that  the  testator  was  of  sound  mind  and  disposing  mem- 
ory, and  that  he  had  knowledge  of  the  contents  of  the  paper. 

4.  Same.    Same.     Executor.     An  executor  of  a  will  is  a  competent  witness 

in  a  contest  over  the  same  except  as  to  transactions  with  or  statements 
made  by  the  tastator. 

5.  Same.     Effect  of  verdict  against  thejxecutor  where  formai  execution  of  the  unU 

is  proved.    It  is  not  error  to  charge  that  the  meaning  of  a  verdict  of 
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"  no  will "  is  that  it  was  executed  under  such  circumstances  as  that 
bj  law  it  cannot  take  effect  as  a  will,  the  formal  execution  haying 
been  proved. 

6.  Same.    Same.    Same.    It  is  only  necessary  for  the  executor  to  prove 

the  formal  execution  of  a  will  in  the  first  place,  and  if  he  introduces 
testimony  of  Hubscribing  witnesses  as  to  the  testamentary  capacity  of 
testator,  he  is  not  precluded  from  introducing  other  evidence  on  that 
question  in  rebuttal  of  contestants'  evidence. 

See  Frear  v.  Williams,  Z  Baxter,  550. 

7.  Same.    Same.     Drunkenness,    That  a  testator  was  under  the  influence 

of  liquor  will  not  invalidate  a  will,  unless  he  was  in  such  a  condition 
that  he  had  no  intelligent  comprehension  of  the  nature  of  the  trans- 
action. 

8.  Same.    Same.    Irrelevant  testimony.     What  is  suek  evidence.    Practice.    It  is 

not  error  to  refuse  to  allow  a  witness  to  answer  the  question,  "  how 
H.  got  Vs.  property?"  after  saying  that  the  testator  had  told  witness 
that  H.  would  never  get  his  estate  as  he  had  gotten  T's.,  and  that  wit- 
ness knew  how  H.  had  gotten  T'a.,  such  an  inauiry  is  irrelevant. 

9.  Same.    Same.    Same.    The  Circuit  Judge  acted  properly  in  excluding 

evidence  that  the  executor  had  been  an  agent  of  the  Freedman's  Bu- 
reau ;  that  the  testator  was  a  Southern  man,  and  to  a  Southern  man 
such  a  person  was  odious. 

10.  Same.     Same,     Full,  proof  as  to  testalor's  knowledge  of  his  will  required. 

When.  When  the  testator  is  in  extreme  old  age,  imbecile  in  mind, 
surrounded  by  intei"ested  parties,  incapable  of  reading  or  writing,  etc., 
something  more  than  ordinary  ground  of  assurance  that  he  had  knowl- 
edge of  the  contents  of  his  will  must  be  required. 

Case  cited:  Pattnn  v.  Allison,  7  Hum.,  335. 


FROM    FAYETTE. 


Appeal  from  the  Circuit  Court.       Thos.  J.  Fi^ippin, 
Judge. 

J.    L.    PuLLiAM    for   plaintiff. 

H.    C.    MooREMAN    for   defendant. 

Nicholson,  C.  J.,  delivered  the  opinion  of  the  court. 
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This  was  an  issue  of  deviaavit  vel  non  made  up  in 
the  Circuit  Court  of  Fayette  county  to  try  the  ques- 
tion as  to  the  validity  of  a  paper  writing  propounded 
as  the  will  of  John  H.  Key,  deceased.  J.  J.  Hol- 
loway,  who  propounded  the  will,  is  the  executor  and 
largest  legatee.  The  contestants  are  the  brothers  and 
nephew  of  the  testator.  The  grounds  of  contest  were: 
First,  that  the  will  was  not  executed  and  attested  as 
required  by  law;  second,  that  the  testator  was  not  of 
sound  mind  and  disposing  memory;  and  third,  that 
the  execution  of  the  will  was  procured  by  the  fraud 
and  undue  influence  of  the  executor  and  principal 
legatee. 

The  cause  was  submitted  to  the  jury  upon  the 
proof  and  under  the  charge  of  the  court,  when  a  ver- 
dict was  found  in  favor  of  the  validity  of  the  will. 
The   contestants   have   appealed   to   this   court. 

Various  errors  are  assigned  for  a  reversal  both  in 
the  rulings  of  the  court  as  to  the  admissibility  of  the 
evidence  and  in  the  charge  to  the  jury.  Before  pro- 
ceeding to  dispose  of  them  it  will  be  proper  to  give 
a  brief  outline  of  the  leading  features  of  the  contro- 
versy. 

It  appears  that  testator  had  many  relatives  at  the 
time  of  his  death,  including  brothers,  sisters,  nephews 
and  nieces,  some  of  whom  were  possessed  of  limited 
means.  He  had  commenced  business  in  Somerville 
about  1836,  having  very  little  education  and  no  capi- 
tal. After  accumulating  some  means  he  took  J.  J. 
Holloway    in    as    a    partner,    and    they    continued    such 

until   testator^s   death    in    1869.       They    were    prosperous 
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in  business  and  accumulated  a  valuable  estate^  both,  as 
partners  and  individually,  being  esteemed  rich.  The 
testator  was  a  strongminded,  energetic  man,  always 
addicted  to  the  use  of  ardent  spirits,  and  in  the  latter 
years  of  his  life  drinking  to  excess.  For  several 
years  before  his  death,  he  lived  on  a  iarm,  leaving 
the  partnership  business  of  merchandising  to  be  man* 
aged  and  conducted  mainly  by  his  partner.  Testator 
died  at  the  age  of  fifty- five  or  sixty  years,  never  hav- 
ing been  married,  and  by  his  will  gave  most  of  his 
estate  to  his  partner,  only  charged  with  the  support 
of  a   widowed   sister   and  her   two   daughters. 

We   will  first   notice  the  exceptions   of  contestants  to 
the    rulings   of  the   court   on   questions   of  evidence. 

1.  Witness  Hardwick,  testifying  for  contestants, 
stated,  that  in  a  conversation  with  testator,  witness 
said  to  him  that  Holloway  would  get  his  estate,  tes- 
tator replied :  "  No,  he  will  never  get  mine  as  he 
got  Tillman's,  and  you  know,  old  man,  how  he  got 
Tillman's."  Upon  re-examination,  after  witness  had 
been  cross-examined  by  the  executor,  witness  was  asked 
by  contestants:  "How  Holloway  got  Tillman's  prop- 
erty?" Upon  objection  by  the  executor  witness  was 
not  allowed  to  answer.  There  was  no  error  in  this 
ruling.  It  was  an  attempt  to  go  into  a  collateral 
matter  that  could  not  illustrate  the  issue  before  the 
jury,   and    therefore    had    no    relevancy    to   it. 

2.  During  the  examination  of  one  of  their  witnesses, 
contestants  proposed  to  prove  that  Holloway,  the  ex- 
ecutor, was  at  one  time  agent  of  the  Freedman's  Bu- 
reau,  and   that   the    testator   was   a    Southern   man,   and 
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that  to  Southern  men  an  agent  of  the  Freedman's 
Bureau  was  odious.  The  court  excluded  the  evidence 
as  wholly  irrelevant  and  improper^  and  manifestly 
committed   no   error   in    so   doing. 

The  executor  was  examined  as  a  witness  for  him- 
self. It  was  objected  by  contestants  that  he  was  in* 
competent,  and  the  objection  overruled.  This  was  not 
'erroneous.  He  was  competent  to  testify  except  con- 
cerning transactions  with  or  statements  by  his  testator. 
His  testimony  was  not  concerning  transactions  with 
nor  statements  by  his  testator,  and  it  was  thei*efore 
<;ompetent. 

4.  After  contestants  had  closed  their  evidence  the 
executor  proposed  to  make  additional  proof  as  to  the 
testamentary  capacity  of  his  testator.  This  was  ob- 
jected to,  because  the  subscribing  witnesses,  on  their 
introduction  to  prove  the  due  execution  of  the  will, 
had  been  examined  as  to  the  mental  capacity  of  tes- 
tator. I'he  objection  was  properly  overruled.  It  is 
now  settled  in  this  State  that  it  is  only  necessary  for 
the  executor  to  prove  the  formal  execution  of  the 
will  in  the  first  place,  but  if  he  goes  further,  and 
examines  the  subscribing  witnesses  as  to  testamentary 
capacity,  he  is  not  thereby  precluded  from  adducing 
other  evidence  on  that  question  by  way  of  rebutting 
the  testimony  of  the  contestants.  See  Frear  v.  Wil- 
iiamSf  this   volume. 

We  proceed  next  to  notice  the  objections  taken  to 
the  instructions  given  by  the  Circuit  Judge  to  the 
jury. 

1.  In    the    introductory    portion    of   his    charge,   the 
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judge  said:  "If  your  verdict  is  that  this  paper  writ- 
ing is  not  the  will  of  John  H.  Key,  deceased,  the 
meaning  of  that  finding  is  that  this  paper  was  executed 
under  such  a  state  of  circumstances  as  that,  by  the 
rules  of  law,  it  cannot  operate  and  take  effect  as  a 
will.'^  It  is  objected  to  this  charge,  that  the  pro- 
pounder  of  the  will  undertakes  to  prove  its  execution, 
and  therefore  that  it  was  error  to  instruct  the  jury 
that  this  finding  would  mean  that  it  had  in  fact  been 
executed,  but  under  such  circumstances  as  rendered  it 
inoperative  as  a  will.  This  was  strictly  accurate. 
The  propounder  first  proves  the  formal  execution  of 
the  will,  and  the  court  determines  when  this  is  done, 
and  then  it  becomes  prima  facie  a  valid  will,  but 
subject  to  be  attacked  for  want  of  capacity  or  because 
procured  by  fraud  or  undue  influence.  If  this  attack 
is  successful,  then  it  becomes  inoperative  as  a  will, 
although  it  had  been  found  to  have  been  formally 
executed.       The   charge   was   therefore   correct. 

2.  After  telling  the  jury  that  it  was  incumbent  on 
the  propounder  to  prove  its  due  and  formal  execution, 
explaining  what  would  constitute  a  due  and  formal 
execution,  if  the  proof  shows  that  the  testator  could 
read  and  write,  the  court  instructed  the  jury,  that 
"on  proof  of  due  and  formal  execution,  the  law  would 
presume,  in  the  absence  of  other  proof,  that  the  tes- 
tator was  of  sound  mind  and  disposing  memory,  and 
that  he  had  knowledge  of  the  contents  of  the  paper." 
It  is  not  denied  that  this  instruction  is  correct  where  the 
contest  rests  alone  upon  the  ground  of  capacity,  but  as 
applicable  to  the  present  case,  that   is  erroneous.       It   is 


APEIL  TERM,  1874.  581 

Key  V,  HoUoway. 

to  be  observed  that  the  court,  in  this  part  of  his 
charge,  is  only  instructing  the  jury  as  to  what  the 
law  presumes  upon  the  proof  of  due  and  formal  exe- 
cution in  the  absence  of  other  proof,  but  he  does  not 
say  directly  or  by  implication  that  the  presumption  of 
sanity  and  of  knowledge  of  the  contents  of  the  will 
may  not  be  removed  by  other  proof.  All  that  he 
meant  was,  that  in  their  investigation  of  the  case,  if 
they  found  that  there  was  proof  of  due  and  formal 
execution,  they  would  be  authorized  from  this  to  pre- 
sume that  the  testator  had  sound  mind  and  disposing 
memory,  and  that  he  had  knowledge  of  the  contents 
of  the  will,  and,  in  the  absence  of  other  proof,  they 
should  find  for  the  validity  of  the  will.  In  this  there 
was  no  error. 

3.  The  court  next  proceeded  to  give  instructions  as 
to  the  law  when  the  will  is  impeached  on  the  ground 
of  want  of  testamentary  capacity,  and  when  the  proof 
leaves  it  doubtful  as  to  testator's  capacity  to  make  a 
will.  In  such  case  he  tells  the  jury,  ''it  is  incum- 
bent on  the  propounder  to  meet  such  proof  by  evi- 
dence, and  satisfy  the  jury  that  the  testator  had  a 
knowledge  of  its  contents,  and  on  this  point  you  are 
not  confined  to  the  testimony  of  the  subscribing  wit- 
nesses or  other  persons  that  it  was  read  to  the  testa- 
tor, but  you  can  look  to  all  the  facts  and  surround- 
ing circumstances  attending  its  execution,  to  see,  whether 
in  point  of  fact,  he  had  a  knowledge  of  its  contents.'' 
Two  objections  are  made  [  to  this  portion  of  the  charge, 
first  it  is  said  that  ''the  charge  assumes  in  some 
measure   that  there   was   proof   that  the   will    had   been 
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read  to  the  testator."  This  is  a  misconstruction  of 
the  charge.  The  court  was  instructing  the  jury,  that 
in  the  aspect  of  the  case  presented^  it  was  incumbent 
on  the  propounder  to  prove  that  the  testator  had 
knowledge  of  the  contents  of  the  will,  and  that  the 
proof  might  be  made  either  by  the  subscribing  wit- 
nesses or  other  persons  that  the  will  had  been  read  to 
the  testator,  or  knowledge  might  be  inferred  from  all  the 
facts  and  circumstances  attending  the  execution.  There 
was   no   error   in   this. 

The  other  objection  is,  that  it  assumes  that  the 
executor  is  required  to  prove  the  testator  had  a  knowl- 
edge of  the  contents  of  the  will  only  in  case  the  tes- 
timony left  it  doubtful  whether  he  had  capacity  or 
not.  This  also  is  a  misconstruction  of  the  charge. 
The  court  was  instructing  the  jury  as  to  the  law 
when  the  proof  left  it  as  to  testator's  capacity  to  make 
a  will,  in  a  case  in  which  the  will  is  impeached  for 
want  of  capacity  of  the  testator.  In  such  case  he 
instructed  them  that  proof  of  knowledge  of  the  con- 
tents of  the  will  must  be  made.  But  it  cannot  be 
iairly  inferred  that  this  is  the  only  state  of  the  case 
in  which  such  proof  is  required.  This  objection  there- 
fore  is   not   tenable. 

4.  Succeeding  the  portion  of  the  charge  just  referred 
to,  is  the  following:  '^But  in  all  cases,  when  the 
jury  is  satisfied  of  the  sanity  or  tertamentary  capacity 
of  the  testator,  proof  of  knowledge  of  the  contents  of 
the  will  is  not  required.  For  the  law  in  such  cases, 
as  I  have  stated,  presumes  the  testator  had  this  knowl- 
edge  and    fully   comprehended   the    nature   of   the  acf 
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It  IS  insisted  that  this  is  erroneous  as  a  general 
proposition  of  law^  and  especially  in  the  present  case^ 
in  which  the  contest  is  not  only  on  the  ground  of 
incapacity,  biit  also  of  fraud  and  undue  influence.  It 
is  not  meant  by  the  court  that  proof  of  sanity  fur- 
nishes conclusive  evidence  of  knowledge  on  the  part 
of  the  testator,  but  such  proof  raises  a  presumption  of 
such  knowledge,  and  hence  other  proof  of  knowledge 
is  not  required  so  long  as  this  presumption  stands  un- 
rebutted.  This  is  the  well  established  rule  of  law  in 
all  cases  in  which  the  will  is  contested  on  the  ground 
of  want  of  capacity,  and  it  was  in  reference  to  such 
cases   that   the   court   was   laying   down    the   rule. 

But  it  is  insisted  that  if  the  proof  should  show 
that  testator  had  testamentary  capacity,  still  the  facts 
will  repel  the  presumption  that  he  had  a  knowledge 
of  the  contents  of  the  will,  and  impose  upon  the  ex- 
ecutor the  burden  of  showing  by  plenary  proof  that 
he  ^did   in   fact   have   such   knowledge. 

It  is  true  that  in  many  cases  there  may  be  spe- 
cial reasons  for  requiring  more  careful  inquiry  into  the 
fact  of  the  testator's  knowledge  of  the  contents  of  the 
paper  executed   as   his  will. 

If  he  is  in  extreme  old  age,  more  or  less  imbecile 
in  understanding,  surrounded  by  interested  parties,  in- 
capable of  reading  or  writing,  etc.,  it  might  be  no 
more  than  reasonable  to  require  something  more  than 
the  ordinary  ground  of  assurance  on  that  point.  2 
Bedf.  on  Wills,  38.  The  suspicion  excited  by  such 
circumstances  should  be  removed  by  affirmative  plenary 
evidence  that  the  testator  comprehended  the  dispositions 
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made  by  him,  and  fully  and  freely  eaDctioned  them. 
Patton   V.    Allison^   7   Hum.,   335. 

It  appears  that  before  the  judge  charged  the  jury 
he  was  requested  by  the  counsel  for  contestants  to  re- 
duce his  charge  to  writing,  and  at  the  same  time  ap- 
plication was  made  that  in  his  instructions  to  the  jury 
he  would  respond  to  a  number  of  propositions  of  law 
as  applicable  to  their  view  of  the  facts.  At  the  close 
of  his  general  charge  the  judge  introduced  the  several 
propositions  and  responded  to  all  except  two,  and  in 
his  responses  he  recognized  the  correctness  of  the  rule 
that  when  circumstances  of  suspicion,  such  as  those 
specified  before,  were  shown  to  exist,  the  watchfulness 
of  the  jury  should  be  increased  in  their  investigations 
as  to  the  testamentary  capacity  of  the  testator,  and  as 
to  the  liberty  of  will  with  which  he  executed  his  will, 
as  well  as  the  duty  of  the  executor  in  showing  clearly 
and  fully  that  the  testator  comprehended  what  he  was 
doing,  and  had  knowledge  of  the  contents  of  his  will. 
After  carefully  examining  the  instructions  requested  and 
the  responses  thereto,  we  are  of  opinion  that  they  are 
full  and  correct,  and  that  in  declining  to  respond  to 
two  of  the  propositions  he  committed  no  error.  In 
the  frame  of  these  two  propositions  they  could  not 
have  been  charged  without  doing  injustice  to  the  ex- 
ecutor,  and   committing   positive   error. 

Contestants  have  taken  several  other  exceptions  to 
the  charge  of  the  court,  such  as  his  definitions  of 
sanity  and  insanity  as  applicable  to  the  question  of 
testamentary  capacity  and  of  the  fraud  and  undue  in- 
fluence  for    which  a   will  should  be   set  aside,    but    upon 
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examination  we  find  these  definitions  in  substantial 
conformity    with    our    own    decisions. 

Exception  is  also  taken  to  the  charge  as  to  the 
question  of  drunkenness  as  bearing  upon  the  testa- 
mentary capacity  of  the  testator.  The  court  told  the 
jury  that  "the  mere  fact  that  the  testator  was  under 
the  influence  of  whisky  would  not  of  itself  render  the 
testamentary  act  invalid.  To  have  that  eflFect  the 
mind  must  be  in  that  condition  that  the  testator  has 
no  intelligent  comprehension  of  the  nature  of  the  trans- 
actions." 

This  instruction  is  well  sustained  by  the  authorities. 
Feck  V.  Cary,  27  N.  Y.,  24,  Without  noticing  other 
criticisms  upon  the  charge,  we  are  of  opinion  that> 
taken  as  a  whole,  the  charge  was  carefully  prepared, 
is  full  and  substantially  correct  in  all  the  aspects  of 
the  case  presented  by  the  proof,  and  subject  to  no 
just   exception. 

The  proof  fully  sustains  the  verdict,  and  the  judg- 
ment  must   be   affirmed. 


R.  H.  Wood,  Ex'r,  r.   K.  P.  and  J.  J.  Neely. 

1.  BiU£  *NB  Notes.      Vmdm'a  lUn.     SuUaU  t^  Kmitaiumt.    The  holder  of 

Dotcs,  hy  araignmenl,  j^iven  for  the  purchase  money  of  land,  will  not  be 
harred  b/  the  etatiil^  of  liiiiiUtiiinH  in  iheir  collectinn,  where  a  lifn 
wax  retained  bv  the  vendor  on  the  face  of  the  deed  for  payment  of  Ibe 
purcbaae  money,  the  lien  in  auch  case  accompanies  the  transfer  of 
the  Doles. 
CaBeseiled:  ThompBon  v.  Pylard,  3  Head,  539;  Gudger  r,  Bamw.  4 
Heia.,  580;  Eay  r.  Goodman,  1  Sneed,  58/. 

2.  Sake.   Nim  aitigjUH-U.    Burden  of  proof.   Ineompeiatey  of  auignor.    ileod- 

ing.  Praeliet.  ^Vhen  the  transfer  of  a  note  la  admitted,  but  the  com- 
petency of  the  aiisignor  to  make  xuch  axsignmeot  ix  denied,  in  auch 
case  the  party  making  the  affirmative  allegation  aanumes  the  burden 
of  proving  it.  The  court  nay ;  "It  might  be  a  aerious  quention  as  lo 
whether  a  third  party  could  avoid  the  alignment  on  the  ground  al- 
leged, not  being  a  privy  of  the  assignor. 
Cases  cited:  Shan-  t'.  Brown,  1  Tenn.,  249;  Richardnon  r.Calo,  9  Hum., 
466;  Whitesides  I.  Caldwell,  9  Yer.,  421 ;  Carter  «.  Turner,  5  Sneed, 
182;   Brown  V.  Phelon,  2  Swan,  629. 

3.  Sdfbeme  Court.     Piiiairx  in.     Semanding  of  eauee.     WhiU  is  suffcirtit 

groaTtd*.  Where  a  party  has  a  clear  right,  bo  that  injuHtice  will  be 
done  by  diamiiising  bin  bill,  but  his  Ruit  faila  from  a  neglect  not  cul- 
pable, it  is  the  duty  of  the  cDurt  (o  remand  in  such  case,  that  jnstice 

Code  cited:  See.  3170. 

No   record    found. 

Freeman,   J.,   delivered    the   opinion   of  the   court. 

Knnckulls  sold  and  conveyed  a  tract  of  land,  by 
!ed,  to  defendants,  reserving  a  lien  on  the  face  of 
e   deed    for   payment   of  the   purchase   money. 

This  bill  was  filed  by  Bills,  alleging  that  the  note 
led    on    was    given    for    the    purchase    money    of    the 
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landy  and  had  been  assigned  by  Knuokolls  to  J.  H. 
Bills  &  Son,  and  afterwards  L.  H.  Bills,  the  son, 
hud  assigned  his  interest  in  the  same  to  complainant. 
A  demurrer  was  filed,  which  raises  two  questions 
only   that   need   be   noticed. 

1.  That  the  lien  did  not  pass  by  assignment  of 
the   notes. 

2.  That  the  same  was  barred  by  the  statute  of 
limitations,  ^^  being  a  claim  to  land,^'  the  note  being 
due  the  25th  of  December,  1859,  and  the  bill  filed 
August   9,    1869. 

As  to  the  first  point,  it  has  been  long  settled  that 
where  the  vendor  has  not  parted  with  the  legal  title, 
or  has  taken  a  mortgage,  or  has  retained  an  express 
lien,  by  agreement,  that  the  lien  accompanies  an  as- 
signment of  the  purchaser's  note  for  the  purchase 
money.       Uiompson   v.   Pyland,^S   Head,    539. 

As  to  the  second  point.  In  the  case  of  Oudger 
et  al.  V.  Barnes,  4  Heis.,  580,  after  a  full  and  elab- 
orate investigation  of  the  question,  we  held  that  in  a 
case  of  a  title-bond,  where  the  legal  title  was  retained 
^  as  security  for  the  purchase  money,  that  the  lien  thus 
retained  was  not  a  claim  for  land,  and  was  not  barred 
by  the  fact  that  the  purchaser  held  possession  of  the 
land  under  his  contract  for  seven  years.  In  this  case 
we  overruled  the  case  of  Ray  v.  Goodman,  1  Sneed, 
587,  on  the  distinct  ground  that  the  vendor  held  his 
lien  in  pursuance  of  the  contract  of  the  parties,  and 
the  vendee  held  his  land  likewise  in  pursuance  of  the 
same  contract,  and  not  adversely  to  the  right  of  the 
vendor,   and    therefore   the    statute   of    limitations  could 
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not  operate  to  perfect  a  right  in  him,  or  to  defeat 
the  right  of  the  vendor,  against  which  there  had  been 
no  adverse  holding  or  antagonism  asserted.  We  also 
laid  it  down  distinctly^  that  this  ^'applies  with  perfect 
accuracy  to  the  lien  of  the  vendor,  whether  retained 
on  the  face  of  the  deed,  or  created  by  contract  by 
retention  of  the  legal  title  for  the  payment  of  the 
purchase  money/'  With  the  principle  thus  laid  down, 
and  the  reasoning  on  which  it  is  based,  we  are  sat- 
isfied, and  hold  it  conclusive  against  the  defendants 
in    this   case   on   the   point   under   discussion. 

The  next  question  presented  is,  that  the  answer 
denies  that  the  complainant  is  the  assignee  of  the 
note,   and   there   is   no   proof  of  such   assignment. 

'  The  allegation  of  the  answer  is,  that  the  defend- 
ants deny  that  Knuckolls,  the  payee  of  the  note,  made 
any  valid  assignment  or  transfer  of  the  note,  and  aver 
that  at  the  time  said  assignment  purports  to  have 
been  made  said  Knuckolls  was  incapable  of  making  a 
valid  assignment  or  trade  of  any  kind,  being  non 
compos  mentisy  etc.,  which  is  alleged  to  have  been 
well   known   to   complainant   at   the   time. 

It  has  been  settled,  by  a  series  of  unbroken  de- 
cisions commencing  with  the  case  of  Shaw  v.  Brown 
&  Terry y  1  Tenn.,  249,  that  the  assignment  of  a  note 
or  other  obligation  may  be  put  in  issue  by  a  plea  of 
non  assignavit,  and  need  not  be  on  oath,  when  the 
assignment  denied  is  not  one  made  by  the  party  filing 
the  plea,  but  is  the  assignment  of  some  third  party. 
9  Yer.,  421;  9  Hum.,  466.  When  the  fact  of  the 
assignment   is    thus    put    in    issue    by   a  simple   denial^ 
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it  devolves  on  the ,  party  claiming  under  it  to  prove 
it.  This  is  very  clear,  but  in  this  case  the  respond- 
ents have  not  put  in  a  simple  denial  of  the  assign- 
ment; have  admitted  that  it  was  made,  but  assert  its 
invalidity  by  reason  of  aflSrmative  matter  alleged^  to- 
wit,  the  fact  of  the  incompetency  of  the  assignor  to 
make  it  by  reason  of  his  lunacy.  In  such  a  case, 
the  party  making  the  affirmative  allegation,  assumes 
the  burden  of  proving  it,  as  in  the  well-known  case 
of  what  is  known  as  an  affirmative  or  special  plea  of 
vum  est  factum.  See  Garter  v.  Turnery  5  Sneed,  182; 
2  Swan,  629.  The  matter  alleged  is  by  way  of  con- 
fession and  avoidance,  and  should  have  been  proved 
by  the  respondents  under  their  allegation.  It  might 
be  a  serious  question,  as  to  whether  a  third  party 
could  avoid  the  assignment  on  the  ground  alleged, 
not  being   a   privy   of  the   assignor. 

So  much  for  this  particular  allegation.  But  the 
respondents  in  this  answer,  in  addition  to  the  above 
special  allegation,  go  on  to  deny  that  the  note  was 
transferred  at  all.  The  answer  not  being  under  oath, 
is  not  evidence,  but  does  make  an  issue  on  this  point, 
and  puts  the  complainant  on  the  proof  of  the  fact. 
This  they  have  failed  to  make,  evidently  by  an  over- 
sight; but,  upon  well  settled  principles,  the  case  must 
be   reversed. 

There  is  also  error  in  ordering  the  land  to  be  sold 
without  redemption,  there  being  no  prayer  for  this  in 
the  bill. 

It  is  insisted,  however,  that,  in  any  event,  we 
should   remand   the   case   in   order   to    give   complainant 
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an  opportunity  to  prove  the  assignment  of  the  note 
to   him. 

By  sec.  3170  of  the  Code,  it  is  provided:  "The 
court  shall  also^  in  all  cases  where,  in  its  opinion, 
complete  justice  cannot  be  had,  by  reason  of  some 
defect  in  the  record,  want  of  proper  parties,  or  over- 
sight without  culpable  negligence,  remand  the  cause  to 
the  court  below  for  further  proceedings,  with  proper 
directions  to  effectuate  the  objects  of  the  order,  and 
upon   such   terms   as   may   be   deemed   right.'' 

We  think  this  a  proper  case  to  remand  under  the 
above  section.  The  complainant  has  possession  of  the 
note,  is  prima  fade  its  owner;  it  was  given  for  the 
land,  has  not  been  paid,  and  he  is  entitled  to  the 
lien  retained  if  he  owns  the  note.  It  appears  clearly 
that  in  the  court  below  the  contest  was  over  the 
question  of  statute  of  limitations,  and  whether  the  lien 
passed  by  assignment  of  the  note,  counsels'  attention 
not  being  called  to  the  point  now  urged,  as  they 
could  have  proven  the  assignment  on  the  trial,  prob- 
ablv,  as  an  exhibit  to  the  bill.  We  see  that  the 
failure  was  an  oversight,  and  ^e  can  see  no  evidence 
of  culpable  negligence  in  such  an  oversight.  As  a 
matter  of  course'  there  must  always  be  some  neglect 
in  every  oversight,  therefore  the  qualification  of  the 
statute  requiring  it  to  be  culpable.  If  there  was  no 
negligence  the  case  of  oversight  could  never  occur  as 
provided  for,  and  the  case  would  come  up  complete. 
The  true  principle  of  the  statute  is,  that  where  we 
can  see  the  party  has  a  clear  right,  so  that  injustice 
will   be   done   by  dismissing   his   bill,   but   his   suit   fails 
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from  a  neglect  not  culpable,  it  is  the  duty  of  the 
court  to  remand^  that  justice  may  be  done.  Such  is 
this  case.  It  must  be  reversed  and  remanded  to  be 
proceeded  in  under  this  opinion^  the  complainant  pay- 
ing the  costs  of  this  court,  costs  below  to  abide  the 
decree   of  the   Chancellor. 


H.  B.  Folk  v.   F.  B.  Russell,  adm'r. 

1.  Statute  of  Limitations.    Payment.    Admits  what.    The  endorsement 

of  a  payment  on  a  note  by  one  of  the  payors  after  maturity,  is 
only  an  admission  of  the  justice  of  the  same  to  the  extent  of  the  pay- 
ment, and  without  other  admissions  or  acknowledgments,  would  not 
arrest  the  running  of  the  statute  of  limitations. 

Case  cited  :    Lock  and  wife  r.  Wilson,  10  Heia.,  441. 

2.  Same.     Partnership  dissdtUion.     Effect  of.    Nor  would  an  agreement,  on 

the  dissolution  of  a  firm,  that  one  of  the  partners  should  take  the 
assets  and  pay  the  liability  of  the  firm,  no  particular  debts  of  the  firm 
being  specified  in  the  agreement,  prevent  the  running  of  the  statute 
upon  debts  due  third  persons,  and  admissions  or  promises  made  by 
the  partner  continuing  in  business  as  to  the  payment  of  the  firm  notes, 
under  these  circumstances,  will  not  bind  the  retired  partner,  notice  of 
the  dissolution  being  given. 


FROM  HAYWOOD. 


Appeal    from    the    Circuit    Court.       G.    B.    Black, 
Judge. 


Folk  V.  RuHHell. 

H.    B.   Folk    for   plaintiff.^ 

Lea   &   Livingston    for   defeDdaut. 

Deaderick,  J.,  delivered  the  opinion  of  the  court. 

This  is  ao  action  of  debt  agaiast  McCormick  upon 
a  proraisHory  note  made  by  C.  Buck  &  Co.,  defend- 
ant being  a  member  of  said  firm.  The  DOte  was 
dated  lltb  August,  1858,  and  fell  due  six  months 
after  date,  and  was  signed  also  by  R.  M.  Balcb, 
Philip  Yanoy  and  Robt.  S.  Thomas.  The  suit  was 
brought  in  the  Circuit  Court  of  Haywood  county,  lltb 
July,  1871.  Defendant  relied  upon  the  plea  of  the 
statute  of  limitations  of  sis  years.  Verdict  and  judg- 
ment were  in  favor  of  defendant,  and  plaintiff  appealed 
in   error   to   this   court. 

Several  credits  appear  to  have  been  endorsed  upon 
the  note — amongst  others,  one  for  $292.46,  on  1st  of 
January,  1862;  one  for  $150,  on  24th  April,  1865; 
and  one  for  $307.18,-  on  8t^  March,  :866.  The 
three  credits  upon  the  note  s|)ecified  were  entered  upon 
it    by   the   defendant    McCormick. 

McCormick  &  Buck  dissolved  their  partnership  on 
July  l9t,  1860.  Buck  bought  McCormick's  interest 
the  stock  and  debts,  etc.,  and  agreed  to  pay  him 
000,  and  assumed  all  the  debts  of  the  firm.  Mc- 
rmick  lefl  the  store,  and  returned  again  as  clerk 
Buck  in  1861,  Buck  continuing  in  business  in  bis 
n  name  until  1864  or  1865,  when  a  new  partner- 
p  was  formed  under  the  style  of  Buck  &  Co., 
^ormick    continuing    as   a   clerk    in    Buck's    service. 
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and  as  clerk  for  Buck,  wrote  the  three  receipts  men- 
tioned upon  the  note.  He  did  not  pay  the  money 
specified  in  these  receipts,  and  never  made  any  pay- 
ments upon  said  note,  nor  did  he  consider  himself 
liable  to  pay  it,  and  never  had  anything  to  do  with 
the  business  of  Buck,  or  Buck  &  Co.,  after  July  1, 
1860,  except  as  a  clerk.  It  does  not  appear  that 
McCorraick  ever  made  any  acknowledgment  of,  or 
promise  to  pay,  said  note  after  its  execution,  or  had 
any  connection  with  the  payments  made  upon  it,  other 
than,  as  clerk  in  the  service  of  Buck,  to  write  the 
receipt  for  the  payments  made,  as  it  would  seem,  by 
Buck.  At  that  time,  it  is  proved  by  McCormick^ 
he  did  not  feel  bound  upon  the  note;  and  Thomas, 
who  was  security  upon  the  note,  and  had  paid  a  part 
of  the  debt  out  of  notes  transferred  to  him  by  Buck, 
stated  that  he  had  no  recollection  of  ever  having  had 
any  conversation  with  McCormick  about  the  note,  as 
McCormick   seemed   indifferent   about    it. 

However  these  several  payments,  with  their  attend- 
ing circumstances,  might  affect  Buck,  admissions  or 
promises  made  by  him  afler  the  dissolution  of  the 
partnership,  of  which  notice  has  been  given,  would 
not   bind  McCormick. 

The  Circuit  Judge  charged  the  jury  that  a  pay- 
ment of  part  of  a  note  is  not  an  acknowledgment  of 
the  justness  of  the  balance,  or  a  promise  to  pay  any 
balance.  There  is  no  error  in  this  charge.  It  is 
in  accordance  with  the  opinion  of  this  court  in  the 
case    of    Locke    and    wife    v.    Wilson,     10    Heis.,    441, 

where   it   was   said,   the   fact  of  payment   alone,  without 
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other  aokoowledfrmeDt  or  promise,  amouDte  only  to  an 
acknowIedgmeDt  of  mdebte<inesB  to  the  extent  of  snch 
payment. 

But  in  this  case  no  payment  was  in  fact  at  any 
time  made  by  McCormick.  Buck  made  the  payment, 
and  no  acknowledgment  or  promise  by  McCormick, 
or  by  Buck  in  his  presence,  is  proved;  on  the  con- 
trary, McCormick  testifies  he  did  not  pay,  or  feel 
bound  to  pay,  anything  upon  said  note,  and  all  the 
attending  circumstances  show  that  McCormick  did  Dot 
intend  to  pay,  or  make  any  promise  to  pay,  said 
note,  or  consider  himself  bound  to  do  so.  There 
was  no  error  in  the  refusal  of  the  court  to  chai^ 
as  requested  by   plaintiff. 

In  July,  1860,  the  partnership  between  Buck  & 
McCormick  terminated,  upon  the  terms  that  Buck  was 
to  take  the  assets  and  pay  the  liability  of  the  firm. 
Nothing  was  said  about  the  debt  sued  od,  or  any 
other  specific  debt.  Such  an  agreement  of  dissolution 
between  the  partners  would  not  arrest  the  ruoning  of 
the  statute  of  limitations  upon  debts  they  owed  to 
third    persons. 

Upon  the  whole,  we  see  no  error  in  the  record, 
and   affirm    the  judgment. 
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Mississippi  Central  R.  R.  Co.,  for  the  use  of  Leoni- 
DAS  Bills,  v.  Southern  R.  R.  Association. 

Contracts.  Want  of  privity.  Pleading  and  practice.  Accounts,  Leajse, 
Mandamus,  FactH :  The  S.  B.  B.  Association  leased  the  property  of 
the  M.  C.  B.  B.  Co.,  agreeing  to  pay  certain  specified  debts  of  the  lat- 
ter, and  other  existing  liabilities  not  yet  ascertained  by  judgment  or 
otherwise.  These  debts  were  only  to  be  paid  when  first  adjusted  and 
specified  in  the  schedule  to  the  agreement,  and  audited  by  the  M.  C. 
B.  B.  Co.  The  claim  in  this  case  existed  at  the  time  of  the  agree- 
ment between  the  companies,  but  the  M.  C.  B.  B.  Co.  never  adjusted, 
approved  and  certified  the  claim,  but  refused  to  do  so.  The  plaintifif 
got  judgment  against  the  M.  C.  B.  B.  Co.  before  a  magistrate,  and 
brings  this  suit,  in  the  name  of  the  M.  C.  B.  B.  Co.,  against  the  S.  B. 
B.  Association,  in  the  Circuit  Court,  claiming  the  right  to  recover 
his  judgment  against  that  company. 
Heldy  the  claim  not  being  adjusted,  &c.,  by  the  M.  C.  B.  B.  Co.  as  re- 
quired by  the  terms  of  the  agreement,  and  there  being  no  privity  be- 
tween the  plaintiff  and  the  S.  B.  B.  Association,  under  the  circum- 
stances he  could  not  sue  the  S.  B.  B.  Association,  either  in  his  own 
name  or  that  of  the  M.  C.  B.  E.  Co.,  for  refusal  to  pay  this  demand. 
His  remedy  was  to  enforce  his  claim  either  by  execution  upon  the 
magistrate's  judgment,  if  there  was  property  subject  to  levy  belonging 
to  the  M.  C.  B.  B.  Co.,  or  to  compel  that  company  to  adjust  and  cer- 
tify his  claim  by  mandamus. 


FROM    HARDEMAN. 


Appeal    from    the   Circuit   Court.       Thos.   J.   Flip- 
pin,   Judge. 

Wood   &  McNeal  for   plaintifis. 

J.   &   F.   Fentress   for  defendant. 

On   the   1st  of   February,    1871,   Leonidas    Bills   re- 
<)Overed   a  judgment,   before   a   justice   of   thle    peace   of 
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Hardeman  couDty,  for  $282.97^  against  the  Mississippi 
Central  R.  R.  Co.  Without  issuing  execution  thereon 
or  taking  other  steps  to  enforce  payment  against  the 
railroad  company^  he  commenced  this  suit,  in  the  name 
of  the  Mississippi  Central  R.  R.  Co.  for  his  use,  against 
the  Southern  Railroad  Association,  claiming  the  right 
to  recover  the  amount  of  his  said  judgment  from  the 
Southern  Railroad  Association.  He  avers  in  his  decla- 
ration that  said  judgment  was  rendered  upon  a  claim 
held  by  him  against  the  Mississippi  Central  R.  R.  Co., 
which  claim,  among  others,  the  defendant  (the  South- 
ern Railroad  Association),  in  the  year  1868,  agreed  to 
and  with  the  Mississippi  Central  R.  R.  Co.  to  pay 
off  and  satisfy,  and  undertook  and  promised  to  settle 
and  pay  off  the  same  to  the  said  Bills,  for  and  in 
the  place  and  stead  of  the  said  Mississippi  Central  R. 
R.  Co.,  by  written  agreement  entered  into  between 
said  railroad  company  and  said  Southern  Railroad  As- 
sociation. The  written  agreement  and  judgment  re- 
ferred  to   are   made   exhibits   to   the   declaration. 

Defendant  demurred  to  the  declaration,  among  other 
reasons,  because,  by  plaintiff's  own  showing,  defendant 
is  not  liable  for  any  demand  against  the  Mississippi 
Central  R.  R.  Co.  until  the  same  is  approved  and 
certified  to  defendant  for  payment,  and,  by  their  own 
showing,  no  such  approval  or  certificate  for  payment 
has  been  made,  as  is  necessary  in  law  to  bind  de- 
fendant. 

The  question  raised  by  the  demurrer  was  also  raised 
by  a  motion  of  defendant  against  plaintiff  Bills,  to 
show    by    what    authority    he    used    the    name    of    the 
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Mississippi  Central  B.  R.  Co.  in  bringing  the  suit  for 
liis  use.  After  hearing  proof  on  this  motion,  the 
rule  was  discharged.  At  a  subsequent  day  the  court 
overruled  the  demurrer,  and  a  jury  being  waived  by 
the  parties,  the  court  rendered  judgment  against  the 
defendant  for  the  amount  of  the  judgment  and  in- 
terest. 

The  plaintiff  Bills  rCvSts  his  right  to  use  the  name 
of  the  Mississippi  Central  R.  R.  Co.  upon  the  ground 
that  the  Southern  Railroad  Association  has  promised 
and  undertaken  to  pay  him  the  amount  of  his  judg- 
ment against  the  Mississippi  Central  R.  R.  Co.,  and 
to  support  this  promise  and  undertaking,  he  relies 
upon  a  written  agreement  between  the  two  companies, 
entered  into  on  the  26th  of  June,  1868.  By  the 
terms  of  this  agreement,  the  former  company  leases  to 
the  latter  the  Mississippi  Central  Railroad,  with  all 
its  fixtures,  franchises,  etc.,  for  sixteen  years,  and  sells 
to  it  certain  specified  personal  property;  and  the  lat- 
ter company  assumes  to  pay  certain  specified  debts  of 
the  former,  the  amounts  of  which  had  been  ascertained 
and  adjusted  and  set  out  in  a  schedule  to  the  agree- 
ment, which  claims  were  to  be  so  paid  when  de- 
manded. Also,  other  existing  indebtedness  ''of  the 
former  company,  and  claims  against  said  party,  as 
well  those  ascertained  as  those  not  yet  ascertained,  by 
judgment  or  otherwise."  This  indebtedness,  so  far  as 
the  same  had  then  been  adjusted  by  the  former  com- 
pany, was  itemized  and  named  in  the  schedule  attached 
to  the  agreement  under  exhibit  B.  And  "the  party 
of  the   first   part   will,   from    time   to    time,   as   the   un- 
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liquidated  claims  intended  to  be  embraced  in  this  ar- 
ticle shall  be  ascertained  and  adjusted^  deliver  to  the 
party  of  the  second  part  a  complete  list  of  the  same, 
which  list  shall  embrace  the  name  of  each  creditor, 
his  residence  if  known,  the  amount  of  the  debit,  and 
when  due  and  payable,  and  shall  be  added  to  the 
schedule." 

The  agreement,  in  which  these  stipulations  appear, 
was  made  part  of  the  declaration  of  plaintiff  by  pro- 
fert,  but  there  is  no  averment  therein  that  the  debt 
of  plaintiff  Bills  had  been  adjusted  or  approved,  or 
oertiBed  by  the  Mississippi  Central  B.  B.  Co.,  and, 
on  motion  of  defendant  for  plaintiff  to  show  his  au- 
thority for  using  the  name  of  the  Mississippi  Central 
B.  B.  Co.,  it  appeared,  by  proof,  that  the  company 
had  never  adjusted,  approved  and  certified  the  claim 
of  plaintiff,   but   had    refused    so   to   do. 

If  it  were  conceded  that  the  claim  of  the  plaintiff 
against  the  Mississippi  Central  B.  B.  Co.  was  existing 
at  the  time  of  the  agreement  between  the  two  com- 
panies, the  question  arises,  whether,  upon  a  proper 
construction  of  the  undertaking  on  the  part  of  the 
Southern  Bailroad  Association,  they  undertook  and 
promised  to  pay  the  claim  of  plaintiff?  It  is  mani- 
fest that  there  was  no  such  undertaking  and  promise, 
as  between  the  Association  and  plaintiff  Bills.  Even 
if  there  was  such  promise  as  between  the  two  com- 
panies, and  this  promise  was  absolute  and  without  con- 
dition, it  is  clear  that  Bills  could  not  sue  upon  it  in 
his  own  name,  for  want  of  any  privity  between  him 
and   the   Southern    Bailroad   Association. 
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But,  by  the  terms  of  the  agreement,  those  debts 
of  the  Mississippi  Central  B..  B.  Co.  only  were  to  be 
paid,  when  demanded,  which  had  been  adjusted  and 
ascertained  and  specified  in  the  schedule  to  the  agree- 
ment. As  to  the  unadjusted  debts,  the  Southern  Bail- 
road  Association  required  them  to  be  audited,  adjusted, 
certified  and  added  to  the  schedule,  before  their  pay- 
ment could  be  demanded  even  by  the  Mississippi  Cen- 
tral B.  B.  Co.  This  stipulation  was  evidently  in- 
serted for  the  benefit  and  protection  of  both  parties 
to  the  agreement,  especially  for  the  protection  of  the 
Southern  Bailroad  Association,  and  they  had  a  right 
to  require  a  strict  compliance  with  its  terms  before 
they  could  be  required  to  pay.  Under  the  terips  of 
the  agreement,  even  if  Bills  was  the  assignee  of  the 
Mississippi  Central  B.  B.  Co.  of  the  amount  of  his 
debt,  he  could  not  recover  the  amount,  either  in  his 
own  name  or  that  of  the  Mississippi  Central  B.  B. 
Co.,  without  showing  that  the  latter  company  had  ad- 
justed and  approved  the  debt  as  prescribed  in  the 
agreement. 

The  result  is  not  altered  by  the  fact  that  the  debt 
of  Bills  was  justly  due  from  the  Mississippi  Central 
B.  B.  Co.,  and  that  they  had,  without  good  cause, 
refused  to  adjust  and  certify  it.  The  Mississippi  Cen- 
tral B.  B.  Co.  had  reserved  the  right  to  determine 
what  claims  should  be  adjusted  and  certified.  But 
the  refusal  of  that  company  to  adjust  and  certify  the 
claim  did  not  prevent  Bills  from  enforcing  his  claim, 
either  by  execution,  if  there  was  property  subject  to 
levy,   or   by  mandamus   to  compel   the  company  to   ap- 
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prove  and  certify  hia  claim.  Until  tlie  claim  should 
be  so  approved  and  certified,  he  could  make  no  de- 
mand of  the  Southern  Railroad  Association,  nor  sue 
for  the  refiisal  to  pay,  either  in  hie  own  name  or  in 
that   of  the   Mississippi   Central    B.    R.   Co. 

It  ToUows  that  the  Circuit  Judge  erred  in  dis- 
charging the  motion  and  overruling  the  demurrer. 
For*  these  errors  the  judgment  is  reversed  and  the 
suit  dismissed. 


Land  Law,  OmtUt.  Ejectjaenl.  Trtspaat.  Qnare  rinumim  /regit.  Where 
Innd  ifl  held  b;  a  grant  from  the  8tale,  and  a  ilinorepancr  eiixtii  be- 
ween  the  t-iirveyg  by  dielaDce  and  the  boiindaries  b;  natural  ubj«cU, 
an  action  of  trefpaiw  quare  danfim  frfgii  may  be  maintsined  by  the 
grantee  against  one  who  claims  the  excets  under  a  younger  entry  and 
grant,  willioul  actual  oei'upation  of  the  Inpage  wlit-n  the  treapans  Ta« 
pommitleii,  the  act  of  181it,  ch.  1,  lec.  29,  having  no  application  in 
such  cane,  and  ejectment  in  not  necewary  to  entitle  the  plaintiff  to 
protection  from  trespass  under  the^  circumslancen. 
^'aseti  cited ;  Bowman  v.  Bowman,  3  Head,  4ft ;  Peeler  e.  Norria,  4  Ye^, 
S31;  Dod^onr. Cocke,  ITcnn.,  314;  The  Stater.  Nashville  University, 
4  Hum.,  157;  Snoddy  v.  Kreutch,  3  Head,  302;  West  r.  Lanier,  9 
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Hum.,  771 ;  Polk  v.  Henderson,  9  Yer.,  311 ;  Whiteside  v.  Singleton, 
Meigs'  K.,  207 ;  Simms  r.  Baker,  Cooke's  R.,  146. 

Act  cited:  Act  of  1819,  ch.  1,  sec.  29. 


PROM     MADISON. 


Appeal   from    the   Circuit   Court. 

No   counsel    marked. 

Sneed,   J.,   delivered   the   opinion    of  the   court. 

This  was  an  action  of  trespass  quare  clausum  fregii 
in  the  Circuit  Court  of  Madison  county,  resulting  in  a 
verdict  and  judgment  for  the  defendants.  The  alleged 
trespass  was  in  cutting  timber  on  a  small  tract  of 
land  claimed  by  both  parties.  The  plaintiff  claimed 
under  a  grant  of  the  State,  based  upon  a  part  of 
warrant  2,573,  dated  May  26,  1792,  issued  to  John 
Walters,  who  assigned  a  part  thereoi  to  Thomas  Watt, 
to  whom  the  grant  issued  for  fifty  acres  on  the  12th 
December,  1829.  The  grant  recites  the  survey  of  said 
land  on  the  28th  June,  1827,  and  gives  the  boundaries 
thereof  by  courses  and  distances,  and  by  natural  objects, 
marks,  and  monuments.  This  land  was  conveyed  by 
the  grantee,  Thomas  Watt,  to  the  plaintiff  by  regis- 
tered deed  on  the  6th  April,  1857,  under  the  same 
boundaries  and  discription  as  given  in  the  grant,  and 
the  plaintiff  took  possession  of  the  western  portion 
thereof,  claiming  the  whole  to  the  extent  of  the  bound- 
aries of  the  deed  and  grant,  the  tract  forming  an  ob- 
long square   of  which   the   northwestern   corner    was  the 
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begioning,  acvordiog  to  the  calls  of  the  pUintiff'e  title 
papers.  The  defendants,  ascertaining  that  there  were 
seventy-four  acres  in  the  plaintiff's  survey  and  grant, 
instead  of  fifty  acres,  so  called  for  in  entering  a  body 
of  land  south  and  east  of  the  plaintiff's  tract,  entered 
about  nineteen  acres  on  the  eastern  end  of  the  plain- 
tiff's said  oblong  square,  claiming  the  same  to  be 
vacant  and  unappropiated  land.  The  entry  and  grant 
of  defendants  was  in  1867,  without  notice  to  the  plain- 
tiff, and  the  defendants  took  possession  of  the  southern 
part  of  their  grant,  hut  it  is  admitted  that  neither 
had  aotnal  occupation  of  the  nineteen  acres  where  the 
alleged  trespass  was  committed,  but  both  cut  timber 
now  and  then  from  it.  The  grant  of  the  plaintiff, 
then,  calls  to  contain  fifly  acres,  and  the  distances  of 
the  several  boundary  lines  make  the  area  of  fifty  acres, 
but  the  corners  and  lines  as  surveyed,  as  shown  by 
the  old  landmarks,  marked  lines  and  monuments,  in- 
cluded seventy-four  acres,  so  that  the  State,  upon 
the  mistake  of  its  surveyor,  had  actually  granted 
twenty- four  acres  more  than  was  intended  to  be 
granted. 

The  Circuit  Judge  was  of  opinion  that  since  the 
act  of  1819,  ch.  1,  sec.  29,  the  facts  do  not  present 
a  case  entitling  the  plaintiff  to  his  action  of  trespass 
fuare  ctatisum  /regit;  that  the  surplus  of  land  over  and 
ve  fifly-five  acres,  or  over  and  above  the  fifty  acres 
■)1ed    for   in   the    plaintiff's   grant,    with   ten    per  cent. 

leradded,    was    vacant    land,    and     that    the     plaintitf 

ist   first   bring   his   action    of  ejectment. 

I  In   this   we   think    his    honor   was   in   error.       It    is 
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true  that  the  act  of  1819,  ch.  1,  sec.  29,  declares 
that  a  survey  which  includes  more  than  one- tenth  more 
land  than  called  for  by  the  entry  is  a  fraud  upon  the 
State,  which  is  declared  a  misdemeanor  in  the  surveyor 
who  is  indictable  therefor.  It  further  declares,  that 
the  surplus  in  such  survey  over  and  above  one-tenth 
more  than  called  for,  shall  be  deemed  vacant  land, 
and  subject  to  entry,  but  the  act  is  silent  as  to  the 
effect  of  such  error  when  it  has  passed  into  a  grant, 
the  first  and  highest  muniment  of  title  known  to  our 
law:   2   Hay.   &  Cobbs   Rev.,   92. 

We  apprehend,  therefore,  that  while  the  title  lies 
in  embryo  in  the  mere  primitive  form  of  a  survey^ 
the  provisions  of  the  act  of  1819,  ch.  1,  sec.  29, 
would  apply,  and  prior  to  the  issuance  of  a  grant, 
any  intervening  enterer,  by  entering  \the  excess,  might 
obtain  a  valid  grant  therefor.  But  if  the  land  has 
actually  been  granted  upon  the  erroneous  survey  before 
any  such  intervention,  then  the  matter  is  concluded  as 
to  third  parties,  and  the  State  alone  can  complain, 
and  in  the  absence  of  any  special  and  appropriate  pro- 
ceeding for  avoiding  the  grant  of  the  excess,  the  right 
of  the  first  grantee  is  the  better  right:  Bowman  v. 
BmrnnaUf   3   Head,   48. 

It  is  a  familiar  principle  that  if  a  grant .  has  once 
passed  the  great  seal  it  cannot  be  revoked  unless  by 
some  legal  proceeding:  Duncan  v.  Beard,  3  Nott  & 
McCord,   400. 

Every  grant  of  land  issued  in  the  form  prescribed 
by  law  is  presumed  to  be  valid,  and  the  burden  of 
impeaching   it   is  devolved   upon  the  objector:   Patterson 
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V.  Jenk8,  2  Pet.,  216.  Tbe  validity  of  such  a  graot 
cannot  be  enquired  into  in  a  collateral  iasue;  nor  can 
a  party  travel  behind  a  patent  in  order  to  avoid  it: 
Jennings  v.  WhiUaker,  4  Mon.,  50.  If  not  void  on 
its  face  it  is  not  to  be  collaterally  impeached;  MaMert 
V.  EasUa,  3  Porter,  368;  2  Green's  Crim.  Rpte.,  37. 
Thus  it  %s  held  that  tbe  issuance  of  a  grant  by 
the  State  regards  the  possession  of  the  specific  land 
in  the  grant,  and  actually  transfers  that  possession,  as 
well  as  the  right  and  title,  to  the  grantee  as  effectn- 
ally  and  as  completely,  to  all  intents  and  purposes,  as 
if  livery  of  seizin  had  been  made.  The  form  of  our 
State  grants,  the  acts  of  assembly  authorizing  the 
issuance  of  them  for  the  public  lands,  all  of  them 
contemplate  that  an  absolute  estate  in  fee  simple  upon 
their  issuance  passes  to  the  grantee,  giving  him  a 
perfect  rieht  and  possession  vithout  actual  entry,  to  as 
full  an  extent,  and  in  as  beneficial  a  manner,  as  the 
State  itself  held  them,  thereby  attaching  to  tbe  grantee 
all  the  legal  remedies  incident  to  such  estate :  PeeUr 
NorrU,   4   Yerg.,   331. 

[t   follows,  that  if  the  State  itself  had  the  right  to 

ect     itself     against    trespassers,    when     the     land     is 

ited   such  right   is  devolved  upon  the  grantee,  whose 

draws   to   it,   in    legal   effect,   the   actual   occupation 

:he   boundaries   of    the    paper    title,   unless   tbe   land 

massed    upon    is   at   the   time    in   the   actual    adverse 

ession     of    another,     which    is    not    the    case    bet«. 

so   it   was   held   that   in    controversies   between   in- 

juals  the   grant   is   evidence  that   all   previous  requi- 

of    the   law   in    relation   to   it    had    been   complied 
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with.  And  this  evideoce  is  conclusive  as  to  claims 
by  entry  or  grant  originating  afterwards:  Dodson  v. 
Cocke  J  1  Tenn.,  314;  The  State  v.  Nashville  University, 
4   Hum.,   157. 

Now,  according  to  the  common  law  of  England^ 
where  there  is  no  wild  land,  and  very  little  not  in 
actual  occupancy,  in  order  to  maintain  this  action  one 
mast  have,  not  only  an  absolute  or  temporary  property 
in  the  soil,  but  an  actual  possession  by  entry :  2 
Cooley's   Bl.,   210. 

But  in  this  country,  where  there  are  such  vast 
bodies  of  uncultivated  and  unenclosed  lands,  such  a 
rule  would  be  alike  injurious  and  impraticable.  Hence, 
title  and  constructive  possession  are  alone  requisite,  and 
unless  the  land  be  actually  held  adversely  by  another, 
the  title  drawfi  to  it  the  possession  to  the  extent  of 
the  boundaries  indicated  in  the  title  deeds:  Snoddy  v. 
Kreutch,  3  Head,  302;  Wert  v.  Loniery  9  Hum.,  771; 
11  Johns.,  385;  9  Yer.,  311  ;  Polk  v.  Henderson,  9 
Ter.,   310;    Cahoon   v.   Simmons,   7    Ired.,    189. 

Thus  the  possession  by  the  owner  of  a  part  of  a 
tract  of  land  is  the  possession  of  the  whole  tract,  so 
long  as  no  other  person  is  in  the  actual  adverse  pos- 
session of  any  part.  As  soon  as  another  takes  pos- 
session of  any  part,  either  with  or  without  title,  the 
former  possessor  loses  possession  of  that  part,  and  can- 
not maintain  trespass  quare  claimim  fregit,  for  any  act 
done  in  such  part  while  he  is  thus  out  of  possession : 
Eing  v.   King,   4    Dev.   &  Bat.,    164. 

These  principles,  without  further  elaboration,  must 
be   decisive   of  this  case.      The   plaintiff  holds  the   land 
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under  a  grant  from  the  State  for  fifty  acres,  setting 
forth  boundaries  by  distance  and  natural  objects^  by 
the  first  of  which  he  has  fifty  acres,  and  by  the  latter 
seventy-four.  In  such  a  case  the  distances  must  yield 
to  the  marked  lines  and  natural  boundaries:  Meigs, 
207 ;  Cook,  146.  This  title  to  the  excess  is  conclu- 
sive against  the  defendant  and  all  others  except  the 
State^  and  the  title  deed  draws  to  it  the  constructive 
possession  of  the  lappage  and  every  other  foot  of  the 
area  included  within  the  designated  boundaries  by 
marked  lines  and  natural  objects.  The  defendant 
claims  under  a  younger  entry  and  grant,  without  actual 
occupation  of  the  lappage  when  the  trespass  was  done. 
In  such  a  case  the  act  of  1819,  ch.  1,  sec.  29,  has 
no  application,  and  no  action  of  ejectment  is  necessary 
to  entitle  the  plaintiff  to  protect  the  land  from  tres- 
pass. 

Reverse   the   judgment  and   award   a   new   trial. 
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Sharp  v.   Davis. 

Bills  and  Notes.  Usury,  QnUracts  for  the  loan  of  money  made  in  Ten- 
nessee to  take  effect  in  other  States.  Interest.  Facts :  D.,  a  citizen  of 
Mississippi,  had  money  on  deposit  with  a  firm  in  Tennessee,  who  paid 
him  10  per  cent,  for  its  use ;  afterwards,  H.,  a  citizen  of  this  State, 
borrowed  the  money  of  D.,  giving  his  note,  due  twelve  monthB 
after  date,  payable  to  D.,  at  his  home  in  Mississippi,  with  10  per  cent, 
per  annum  after  maturity.  After  this  a  note  in  renewal  was  executed 
in  like  form,  due  ten  years  after  date,  with  10  per  cent,  interest  from 
date.  It  is  charged  that  the  note  was  made  payable  in  Mississippi, 
where  10  per  cenf.  is  legal,  to  evade  the  usury  laws  of  Tennessee. 
Held, 

1.  Same.    Same.    The  note   being  payable   on  its  face  in  Mississippi, 

and  the  law  of  that  State  authorizing  10  per  cent,  it  was  not  usurious 
on  its  face. 

Cases  cited:  Murphy  v.  The  State,  3  Head,  250;  Bolton  v.  Street,  3  Col., 
31 ;  Parham  v.  Pulliam,  5  Col.,  497. 

2.  Same.    Same.    That  the  facts  in  the  case  constitute  a  Mississippi  con- 

tract, and  enforcible  in  accordance  with  the  laws  of  that  State  by  the 
courts  of  Tennessee. 

3.  Same.    Same.    Arguendo.    The  fact  that  part  of  the  money  borrowed 

by  H.  consisted  of  the  usury  paid  by  the  firm  cannot  be  set  up  as 
usury  by  him  in  defense  to  D's  collection  of  his  note  to  that  extent. 


FROM   SHELBY. 


Appeal    from    the    Chancery    Court. 

No   counsel    marked. 

Freeman,   J.,   delivered   the   opinion    of  the   court. 

This  bill  is  filed  for  a  discovery  of  any  money 
alleged  to  exist  on  a  note  given  by  H.  C.  Horton, 
with   complainant   and    others   as   sureties   on   the   same. 
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Without  going  into  a  detailed  statement  of  the 
facts,  we  may  state,  in  short,  that  Davis,  who  is  a 
blind  Methodist  preacher,  in  April,  1859,  had  the  sum 
of  $,995  on  deposit  with  the  house  of  C.  M.  Horton 
&  Co.,  which  firm  had  been  changed  about  this  time, 
however,  Horton,  Estes  &  Co.  taking  their  place,  one 
partner  having  died ;  that  H.  C.  Horton,  an  aged 
Methodist  preacher  and  friend,  desired  to  borrow  this 
money,  which  was  agreed  to  by  Davis.  Davis  was  a 
citizen  of  the  State  of  Mississippi,  having  his  home  in 
Tippah  county,  with  his  mother,  at  a  place  called 
"  Mountain    Home.^' 

By  the  law  of  Mississippi  the  rate  of  interest  on 
loaned  money,  it  is  admitted,  may  be  ten  per  cent. 
It  was  clearly  and  distinctly  agreed  and  understood 
by  the  maker  of  the  note  and  Davis  that  this  was  to 
be  made  a  Mississippi  transaction,  as  they  expressed 
it,  and  to  bear  interest  according  to  the  law  of  that 
State.  To  eflfectuate  this  purpose  a  note  was  drawn, 
due  twelve  months  after  date,  payable  to  defendant 
"Li.  H.  Davis,  or  order,  at  his  mountain  home, 
Tippah  county,  Mississippi,  with  ten  per  cent,  per 
annum    after   maturity." 

After  this  a  note  in  renewal  was  executed,  dated 
January  23d,  1862,  in  like  form,  due  ten  years  after 
date,"    with    ten    per   cent,    interest   from    this  date. 

It  is  now  alleged  by  Sharp,  the  security,  that  this 
note  is  usurious,  because  made  to  evade  the  usury  laws 
of  the  State  of  Tennessee,  and  this  is  the  main  ques- 
tion  in   the   case. 

It   is   clear   that,  the   note   being    payable   in   Missis- 
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sippi  on  its  face,  and  the  law  of  that  State  authoriz- 
ing ten  per  cent,  interest  on  money  loaned^  the  note 
is  not  usurious  on  its  face.  See  3  Head,  250;  3 
Cold.,   31.       Cases  cited,    5   Cold.,  497   to   501. 

The  only  question  then  is,  was  this  note  made  pay- 
able in  Mississippi  in  order  to  evade  the  usury  laws 
of  Tennessee. 

This  is  a  question  of  fact,  to  be  determined,  like 
any    other   fact,    from    the   evidence   in    the    record. 

It  is  alleged  in  the  bill  that  such  was  the  purpose. 
The  defendant  is  called  on  to  answer  specifically  this 
allegation  under  oath.  This  makes  his  answer  equiva- 
lent to  one  witness  and  corroborating  circumstances,  or 
two  witnesses  contravening  it.  He  answers  and  ex- 
pressly denies  such  purpose.  His  deposition  is  taken, 
and  he  sustains  his  answer  when  subjected  to  the  test 
of  a  cross-examination.  The  note  on  its  face  contains 
the  contract  of  the  parties  in  plain  terms  to  pay  in 
Mississippi.  His  answer  and  testimony  compared  with 
the  expressed  purpose  of  the  parties  in  the  writing. 
The  defendant  is  examined  as  a  witness,  who  proves 
facts  tending  to  show  his  view  of  the  case  to  be 
comect.  Still,  on  this  state  of  the  case,  the  prepon- 
derance would  be  decidedly  in  favor  of  defendant. 
Here  the  case  might  rest,  but,  in  addition,  we  have 
the  fact  that  Davis  had  his  home  in  Mississippi ;  that 
he  kept  his  papers  there,  this  note  amongst  others; 
that  the  parties  have  deliberately  contracted  that  the 
note  should  be  payable  in  that  State,  and  at  the  place 
specified,    and    deny    all    purpose    to    contract    otherwise 

than  as  written.      Besides,  we  take  it,    Davis  was  bound 
3  9 —VOL.  7. 
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by  thia  contract,  bo  that,  if  a  tender  had  beeo  made 
at  the  place  of  payment  od  the  day  the  note  fell  due, 
and  the  party  had  Dot  beea  present  to  receive  the 
money,  or  did  not  leave  the  note  there,  it  would  have 
been  so  far  a  performance  or  compliance  with  the  con- 
tract  as   to   stop   interest   from   the   time. 

If  all  thifl  be  so,  we  tiiiuk  it  cannot  be  questioned 
ihit  it  18  a  contract  payable  in  Mississippi,  and  the 
payors  are  in  no  condition  to  deny  such  to  be  the 
fact,  unless  they  can  show,  that  notwithstanding  this, 
there  was  an  agreement  and  understanding  between  the 
parties  different  from  the  one  on  the  face  of  the  note, 
that  is,  that  it  was  understood  and  agreed  it  should 
be  paid  in  Teniressee,  which  they  have  failed  to  do. 
The  Chancellor,  however,  held  that  there  was  usury 
in  the  note  to  the  amount  above  six  per  cent,  per 
annum,  paid  as  interest  by  C.  M.  Horton  &  Co.,  be- 
tween the  date  of  the  deposit  of  the  money  and  its 
loan   to    H.    C.   Horton. 

It  does  appear  that  this  firm  did  allow  Davis  in- 
terest at  the  rate  of  ten  per  cent,  per  annum  on  this 
deposit  for  the  period  it  was  on  deposit  with  the 
firm.  But  this  is  a  matter  having  nothing  to  do 
with  this  case.  The  firm  might  have  refused  to  pay 
it,  or  if  they  had  given  a  note  for  it,  might  have  re- 
sisted   payment   of  the   usury ;    but   having  paid    it,    the 

ict  that  the  monpy  received  has  been  loaned  to  another 

arty   cannot   be   set  up   by  that   third    party  when  sued 

n    his   note    for   the   loaned    money. 

These   are   all    the   questions    we   deem    necessary   to 

iscuss    in   this  case.       The   result    is,   the    Chaocellor'H 
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-decree  will  be  modified  in  accordance  with  this  opinion, 
and  decree  entered  here,  it  being  an  enforcement  of 
a  contract  in  accordance  with  the  law  of  Mississippi, 
when  payable  interest  will  be  decreed  at  ten  per  cent, 
until   paid. 

The   costs  of  this   and  court   below  will   be   paid   by 
complainant. 

TuRNEY,   J.,   dissented   as   follows: 

I   think   the    facts   make   a    Tennessee    contract.       I 
-do   not   concur   in   the   opinion. 


Pulliam   and   Wife  v.   Wilkerson   et  al. 

1.  Chancery  Coubt.     Jurijtdidion  of  for  the  correction  of  errors  of  fact  in  the 

records  of  other  courts.  The  court  of  chancery  has  jurisdiction  to  cor- 
rect errors  of  description  of  land  sold  under  proceedings  for  partition 
thereof  instituted  in  the  County  Court.  Thus,  where  the  report  of  the 
commissioners  describes  the  land  an  being  in  district  2,  when  in  fact 
it  was  in  district  3,  the  owner  under  said  proceeding  may  have  the 
error  corrected  in  a  court  of  chancery. 

2.  Innocent  Pubchaser.    Notice'    A  vendor  of  land  is  chargeable  with 

notice  of  all  defects  appearing  in  the  chain  of  title  under  which  ke 
claims,  and  cannot  avail  himself  of  the  plea  of  innocent  purchaser. 
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3.  Mui/TiFABiousNESS.  What  18.  Where  a  bill  has  but  one  object  it  la 
not  multifarious.  Facts  that  will  not  con8titute,  see  Heis.  Digest,  540 ; 
Code,  sec.  4327. 


FROM    FAYETTE. 


Appeal  from  the  Chancery  Court.  H.  J,  Living- 
ton,   ChaDcellor, 

No   counsel   marked. 

McFarland,  J.,  delivered  the  opinion  of  the  court. 

The  complainants  by  this  bill  seek  to  recover  in 
the  right  of  the  complainant  Eliza  Y.,  a  tract  of  land 
in  Fayette  county,  of  lOOi  acres  in  district  10,  range 
6,  and  section  3,  known  as  the  Hayes  tract.  They 
charge  that  this  tract  of  land  belonged  to  Wm.  8. 
Gray,  the  grandfather  of  Eliza  V.;  that  said  Gray 
died  intestate,  and  afterwards  his  lands  were  partitioned 
by  a  decree  of  the  County  Court  of  the  county  made 
in  the  year  1846;  that  in  this  partition  this  tract 
with  others  was  allotted  to  the  complainant,  Eliza  V., 
then  an  infant,  and  the  only  heir  of  her  mother 
Eliza  v.,  who  was  a  daughter  of  W.  S.  Gray,  and 
had  married  James  Petitt  and  died ;  that  said  James 
Petitt  held  possession,  being  tenant  by  courtesy,  until 
the  year  1852,  when  he  sold  and  conveyed  the  land 
to  Holloway ;  that  Holloway  afterwards  conveyed  to 
W.    C.    Finney,   and    that    Finney    conveyed    said    land 

on    the   —   day   of   ,    1860,   to    the    defendant    W. 

B.    Wilkerson,   who    now    holds   and    claims    the    land ; 
that  said   Petitt  died   in   the  year   1866. 
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In  the  year  1867,  the  complaiDants  brought  an 
action  of  ejectment  to  recover  said  land  of  the  de- 
fendant Wilkerson,  but  it  was  discovered  that  in  the 
proceeding  in  the  County  Court  for  the  partition  of 
W.  S.  Gray's  lands  before  referred  to,  this  tract  was, 
by  mistake,  erroneously  described  both  in  the  schedule 
of  land  filed  with  the  petition  and  in  the  report  of 
the  commissioners,  as  lying  in  district  10,  range  6, 
section  2,  whereas  it  should  have  been  section  3,  by 
reason  of  which  the  complainants'  remedy  at  law  was 
embarrassed.  They  therefore  come  into  a  court  of 
chancery  to  correct  the  mistake,  recover  possession  of 
the  land  with  account  of  rents,  and  have  the  cloud 
upon  complainants'  title,  created  by  the  deeds  of  Wm. 
Petitt,   HoUoway   and    Finney,   removed. 

It  satisfactorily  appears  from  the  record  that  Wm. 
S.  Gray  was  in  his  lifetime  the  owner  of  the  land  in 
controversy. 

The  petition  for  partition  in  the  County  Court 
contains  no  description  of  the  lands  sought  to 
be  partitioned,  except  a  schedule  filed  therewith,  which 
in  figures  gives  the  number  of  acres,  district,  range 
and  section,  and  in  some  instances  these  were  left 
blank.  The  schedule  embraced  a  large  quantity  of 
lands  in  several  different  tracts.  This  schedule  refers 
to  no  lands  in  section  3  which  seems  to  correspond 
with  the  lands  in  controversy,  but  refers  to  lands 
which  may  correspond  with  this  land  lying  in  section  2. 

The  report  of  the  commissioners  describes  one  of 
the  tracts  assigned  to  the  complainant  Eliza  V.,  and 
wfaAch,   it    is    claimed,   is    the    tract    in    controversy,   as 
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follows:  ^^One  hundred  and  one- fourth  acres  known 
as  the  Hayes  tracts  in  said  county,  10th  district,  range 
6,   section    2." 

There  can  be  no  reasonable  doubt  that  the  land 
in  controversy  was  the  tract  actually  assigned  by  the 
commissioners  as  above,  and  the  reference  to  section  2 
was  a  mere  mistake,  both  in  the  report  and  in  the 
schedule,  and  that  it  should  have  been  section  3. 
The  description  is  not  full,  but  the  tract  was  well 
known  as  the  Hayes  tract,  one  Alfred  Hayes  having 
at   one   time   owned   or   claimed    it. 

It  further  appears  from  the  proof  of  the  witness 
Phillips  that  W.  S.  Gray  owned  no  land  in  section. 
2,  although  the  schedule,  before  referred  to,  filed  in 
the  County  Court,  describes  several  tracts  as  in  sec- 
tion 2.  It  further  appears  that  the  father  of  com- 
plainant took  possession  of  this  tract  under  this  parti- 
tion, and  the  other  heirs  of  W.  S.  Gray  have  ever 
since  acquiesced  therein.  They  are  parties  to  the 
present   case   and   do   not   now   complain   of   it. 

It  is  argued  that  this  partition  was  not  effectual ;. 
that  the  land  was  not  sufficiently  described,  and  if 
it  was  ever  owned  by  W.  S.  Gray  it  still  belongs 
to  his  heirs  in  common,  and  that  the  complainant 
cannot  claim  the  tract  as  her  own,  and  that  she  is 
only  entitled  bb  against  the  other  heirs  to  partition, 
and  that  she  cannot  have  this  without  first  establishing 
her   title   at   law. 

We  are  of  opinion  that  the  partition  was  effectual, 
that  all  other  questions  out  of  the  way,  the  acquiescence 
of  all   parties    in   interest    for   more   than    twenty   years 
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upon  the  facts  stated,  is  conclusive,  and  that  other 
parties  have  no  right  to  complain  of  these  irregularities 
even  if  they  could  be  successfully  relied  upon  by  the 
other  heirs   of  W.   S.    Gray. 

But  it  is  argued  that  the  court  of  chancery  has  no 
jurisdiction  to  correct  the  mistake  of  the  County  Court; 
that  this  can  only  be  done  in  the  same  court  where 
the   proceeding   was   had. 

This  argument  is  untenable;  it  does  not  rest  upon 
the  ground  of  correcting  errors  or  mistakes  in  the 
judgment  of  a  court.  It  is  not  sought  to  change  the 
judgment  of  the  court.  The  mistake  is  simply  in  the 
description  of  the  land,  made  first  by  the  attorney  who 
filed  the  petition  for  partition,  and  also  by  the  com- 
missioners in  making  out  their  report  of  the  partition. 
They,  in  fact,  set  apart  this  land  to  complainant,  but 
in  the  report  referred  to  described  it  erroneously. 
The   decree   of  course   follows   this   description. 

If  the  partition  had  been  by  deeds,  such  mistake 
if  it  had  occurred,  could  clearly  be  corrected  in 
equity,  and  the  same  principle  must  apply  where  the 
mistake  is  made  by  commissioners  making  the  partition 
under  a  decree  of  court.  Otherwise  there  might  be 
no  eflFectual  remedy,  as  applications  to  correct  errors 
in  the  judgment  of  the  court  where  the  proceeding 
was  had,  or  by  bills  of  review,  would  most  usually 
be  barred  by  the  statute  of  limitations  before  the  mis- 
take  is   discovered. 

We  think  the  jurisdiction  of  the  court  rests  upon 
clear  ground.  The  remedy  of  the  complainants  at  law 
was    embarrassed    by   reason   of   the   mistake   as    to   the 
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description  in  the  partition  proceedings,  the  record  of 
these   proceedings   being   a   part   of  their   claim   of  title. 

Nor  is  the  objection  that  the  bill  is  multifarious 
well  taken.  The  bill  has  but  one  object,  that  is  to 
recover  this  tract  of  land,  with  such  other  relief  as 
in  a  court  of  chancery  is  necessarily  incident  thereto, 
to  remove  defects  and  clouds  upon  the  title,  and  with 
account  of  rents,  etc.  This  is  not  multifariousness 
according  to  any  reliable  authority.  Coce,  sec.  4327; 
Heiskell's   Digest,   540. 

It  is  next  argued  that  the  defendant  Wilkerson 
should  be  protected  as  an  innocent  purchaser,  for  value 
without  notice.  The  right  of  the  complainants  to  cor- 
rect the  mistake  referred  to  in  the  description  of  the 
lands  is  clear,  and  not  resisted  by  the  only  parties 
interested  in  this  question,  the  heirs  of  W.  S.  Gray. 
This  might  have  been  done  by  a  separate  proceeding 
against  them.  This  being  done  complainants  prevail 
over  the  defendant  Wilkerson  by  force  of  their  supe- 
rior legal  title.  The  defendant  Wilkerson  does  not 
profess  to  have  purchased  the  legal  title  descended 
from    W.   S.   Gray. 

He  is  clearly  chargeable  with  notice  of  all  defects 
appearing  in  the  chain  of  title  under  which  he  claims. 
He  purchased  from  Finney,  who  held  under  Holloway, 
and  the  latter  under  Petitt.  Had  the  defendant  traced 
back  the  title  to  the  deed  of  Petitt,  made  some  eight 
years  before  his  purchase^  he  would  have  found  that 
Petitt  had  no  title  except  life  estate  by  the  courtesy. 
It  is  not  claimed  that  Petitt  had  any  other  title,  nor 
did   he   in    fact   claim    to   have   any   other   title. 
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The  doctrine  of  innocent  purchaser  cannot  give  the 
defendant  any  other  title  than  such  as  he  acquired  by 
his  deed,  that  is,  the  life  estate  of  James  Petitt.  An 
innocent  purchaser  of  the  legal  title  for  value  will  be 
protected  against  an  equity  of  which  he  had  no  notice. 
This  is  upon  the  principle  that  their  equities  are 
equal,  and  his  legal  title  superior.  Story  £q.  Jur., 
sec.  64c.  But  his  want  of  notice  of  any  adverse 
claim  adds  nothing  to  his  legal  title.  And  besides^ 
the  proof  shows  that  Finney  had  actual  notice  of  the 
state  of  title;  that  he  in  fact  purchased  upon  the 
promise  of  Petitt  to  procure  a  conveyance  of  his 
daughter,  the  complainant  Eliza  V.,  upon  her  coming 
to  her  majority.  And  although  there  is  some  con- 
flict, yet  the  weight  of  proof  shows  that  the  defendant 
Wilkerson  was  advised  of  this  by  Finney  before  the 
final  consummation  of  their  trade,  at  any  rate  the  de- 
fendant had  this  notice  before  he  paid  all  the  purchase 
money.  His  purchase  from  Finney  included  in  all 
over   five   hundred   acres   of  land. 

We  are  of  opinion  that  the  Chancellor's  decree  in 
favor  of  complainants  is  correct,  and  it  will  be 
affirmed    with   costs. 
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ABATEMENT. 

Of  actions  for  malicious  prosecution.    See  Actions. 

ABBREVIATION. 

**  Tenn."  for  Tennessee  good.    When.    See  Justice  of  the  Peace,  1. 
"A  &  B  "  good  for  assault  and  battery.    See  Griminai<  Law,  49. 

ACCEPTANCE. 

Of  biU  of  exchange.    See  Bill  of  Exchange,  2. 

ACCOUNTS. 

See  Contracts. 

ACTIONS. 

Against  married  women.    See  Married  Women,  3. 

For  conversion.    See  Bailment,  1. 

For  deceit  in  fraudulently  misrepresenting  the  credit  of  a  person.    See 
Fraudi'lent  Representations. 

For  joint  interest  in  fund.    See  Chancery  Cottrt,  4. 

For  trespass.    See  Land  Law. 

Abatement  of.  McUiehus  prosecution.  At  common  law  an  action  for  ma- 
licious prosecution  is  abated  by  the  death  of  the  defendant,  and  sec. 
2846  of  the  Code  does  not  except  from  the  operation  of  the  common 
law  rule.     Bolin  v.  Stewartj  298. 

ACQUIESCENCE. 

See  ATTORNEt¥i. 

ADMINISTRATION. 

His  protection  by  statute  of  limitation  no  benefit  to  the  surety  on  his 
principars  note.    When.    See  Principal  and  Surety,  1. 

See  Trusts,  9. 

1.  Trustee.  Statute  of  six  months.  Practice  in  County  Court,  J.  J.  Polk 
was  trustee  in  a  deed,  and  died  intestate,  with  trust  funds  in  his  hands. 
Mask  made  application  to  the  County  Court  to  have  a  successor  ap- 
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poinled,  to  vbich  proceedings  Polk's  adminiBlTRtors  were  made  de- 
fendants. They  plead,  in  abatement  of  the  proceeding,  that  at  die 
lime  the  huU  was  brought  tbev  had  not  been  appointed  adminiatraton 
I'll  monthB.  Held,  that  this  was  not  a  "Buit"  to  reach  aaseta  of  the 
inteatate'a  estate,  and  that  the  application  could  be  maintained. 
Mo«i  T.  Jfitor,  527. 
2.  Same,  dtaacery  jttnudi^Um.  AUadaneiU.  CbunQf  Court.  Bat  where 
the  property  under  a  trust  deed  baa  been  attached  during  the  life  of 
the  truit«e  and  he  made  a  pnrty,  upon  his  death  pending  euch  suit, 
the  application  for  the  appointment  of  a  succewior  muit  be  made  to 
the  Chancery  Court  in  such  case,  and  not  Vo  the  County  Court.     Id. 

ADMINISTRATOR. 

1,  Atroani.  Coiaity  Coart.  The  confirmation  of  the  report  of  the  clerk 
of  the  Count;-  Court  on  the  accounts  of  an  administrator,  made  in 
purcuance  of  sec.  2342  of  the  Code,  is  final  if  not  appealed  from. 
Cooper  V.  BuHm,  40fi. 

2.  Codt,  teen.  2351-2-3,  cotatrufd.  The  order  of  the  court  upcm  the  ad- 
ministrator to  make  distribution  of  the  assets  in  his  hands,  made  after 
the  conflruaticin  of  the  clerks'a  report,  operalen  as  a  judgment  against 
the  Rdministrator  in  fuvor  of  the  creditors  of  the  estate,  upon  which 
any  one  of  them  mar  have  an  exerution  issued  for  the  amount  of  his 
debt  sgainM  the  aclminiiitrator,  upon  affidavit  made  to  the  clerk  that 
the  HdminiKirnlor  has  had  ten  days'  notice  of  the  creditor's  ioiention 
tn  apply  for  it.  And.  after  the  return  of  the  execution  by  the  officer 
{nuUa  bona?],  the  crulitor  may  then,  by  motion,  without  notice  to  the 
aiireties,  have  a  judgment  for  the  amount  of  his  d^t  against  them, 
which  judgiiieni  in  baaed  on  the  order  of  the  court  directing  the  ad- 
ministrator to  dii'trihutc  the  assets.     Id. 

ADMISSIONS. 

See  CiiiJii-ViL  [,AW,  34. 

IDAVIT. 

For  continuance.    See  Crimcnai,  Law,  14. 

[n  L-Hses  for  the  enforcement  of  mechanic's  lien.     See  Lien,  3. 

[■"■or  surprise-    When  it  fails  to  stale  what  witness  will  textify.    Should 

be  amended.    K,*  CltlMlNAL  L.iw,  59. 
)f  jurors  as  to  way  verdict  was  rendered.     See  Crihimai.  Law,  44. 

:SCY. 

<ee  PitTHI.lPAL  AND  AoEST,  1,  2. 
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AGENTS. 

Attorney.    Employment  of.    See  Attokneys. 

Power  of  to  contract  with  beneficiary.    See  Chancbry  Court,  11. 

ALIBI. 

See  Criminal  Law,  14. 

ALIMONY. 

Ground H  for.    See  Divorce  and  Alimony,  1. 

AMENDMENT. 

Of  officer's  return.    See  Justice  of  the  Peace,  2,  4,  6. 

APPEAL. 

From  justice's  judgment.    See  Justice  of  the  Peace,  8. 

Proper  mode  of  bringing  question  up  from  justice's  judgment.    When* 
See  Judgment  and  Decrees,  1,  2. 

ASSIGNEE. 

Of  bankrupt  not  necessary  party  to   suit.     When.    See  Chancery 
Practice,  5. 

ATTACHMENT. 

Ancillary.    Becitals  not  necessary  in  cases  for  the  enforcement  of  me- 
chanics' liens.    See  Lien,  4. 

Gives  Chancery  Court  jurisdiction.    When.    See  Administration,  2 

1.  Personal  itervice.  In  this  case  an  attachment  was  issued  and  levied, 
and  afterwards  a  subpcvna  to  answer  was  issued  and  served  upon  de- 
fendant. Heldj  that  the  service  of  the  subpcma  did  not  alter  the  status 
of  the  case,  or  make  the  subptena  the  leading  writ.  The  fact  that  it 
became  practicable  to  give  personal  notice  did  not  deprive  the  com- 
plainant of  his  remedies  by  attachment.     Grubbs  v.  Colter^  432. 

2.  Pleading,  Besidence  of  party.  It  is  sufficient,  under  the  Code,  to  state 
the  residence  of  the  parties  in  the  caption  of  the  bill.     Id. 

3.  Underact  q/^1871,  ch.  134.  The  act  of  1871,  ch.  134,  provides,  in  sub- 
stance, that  in  cases  commenced  in  a  court  of  record,  or  before  a  jus- 
tice of  the  peace  by  original  attachment,  on  application  of  the  plain- 
tiff a  Kuniruons  sliall  issue  also  against  the  defendant  for  the  same 
cause  of  action,  and  if  the  summons  is  executed,  no  publication  or 
stay  of  judgment  shall  be  had,  as  formerly  required  in  attachment 
cases;  aud  that  the  summons  shall  be  in  the  usual  form,  but,  in  addi- 
tion, shall  notify  the  defendant  that  an  original  attachment  has  been 
issued  against  him,  and  be  returned  before  the  same  court  or  justice 
before  whom  the  attachment  is  returned.  Held,  that  the  intention  of 
the  statute  is,  that  if  the  summons  is  served  on  the  defendant,  then 
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this  becomes  the  leading  process  in  the  case,  the  attachment,  if  levied, 
taking  the  position  equivalent  to  an  ancillary  attachment,  and  hold- 
ing the  property  until  the  termination  of  the  litigation ;  and  if  the 
summons  is  not  served,  and  the  attachment  is  levied  on  the  property, 
then  the  case  is  to  proceed  as  in  other  cases  of  original  attachment. 
Bivins  v.  MathewSj  256. 

ATTORNF.YS. 

Agents.  Employment.  Acquiescence.  H.  &  S.  were  employed  by  a 
relation  and  general  adviser  of  A.  to  attend  to  a  suit  for  her, '  in 
conjunction  with  other  attorneys  whom  she  had  employed.  Her  re- 
lation and  general  adviser  had  no  authority  to  employ  them.  She 
was  informed  by  the  attorneys  of  her  own  selection  of  their  employ- 
ment, and  they  were  told  by  her  that  she  desired  no  other  attorneys. 
This  was  not  communicated  to  H.  &  S.,  who  prosecuted  the  suit,  in 
connection  with  the  other  attorneys,  after  a  prolonged  litigation,  to  a 
successful  issue.  A,  it  seems,  knew  of  their  attention  to  the  case,  but 
never  repudiated  them.  Held^  that  they  were  entitled  to  recover  from 
her  their  reasonable  fees.  Her  silence  amounted  to  an  acquiescence 
in  their  employment,  and  a  conclusive  presumption  that  she  had  au- 
thorized them  to  act  for  her.     Yerger  v.  Aikeny  539. 

ATTORNEY-GENERAL. 

For  district,  to  prosecute  ex  officio.    What  neceifeary.    See  Criminal 
Law,  48. 

"Where  the  proper  officer  of  the  State  signs  indictment  as  Attorney- 
General  it  is  good.    See  CRi>nNAL  Law,  29. 

BAILMENT. 

See  EviDKNCE,  1. 

See  Common  Carrier. 

Widow  is  bailee  of  deceased  husband\«i  estate.    When.    See  Trusts,  7. 

1.  Demand.  In  an  ordinary  case  of  bailment  or  deposit  of  money  or 
goods  to  be  kept  for  the  depositor,  and  delivered  when  called  for,  no 
action  will  lie  for  the  conversion  of  the  deposit,  until  there  has  been 
a  demand  and  refusal.     Moore  v.  FHzpatrick^  350. 

2.  Debt.  Demand.  Where  a  debt  is  created,  payable  on  demand,  no 
demand  is  necessary:  the  demand  made  by  the  suit  is  sufficient.     Id. 

3.  Writing.  Construction.  The  following  paper  writing  construed  to  be 
a  simple  acknowledgment,  on  the  part  of  the  maker,  of  a  debt  due  on 
demand,  to-wit:  "$100.  Brownsville,  Tenn.,  March  1,  1870.  Re- 
ceived of  Nancy  Fitzpatrick,  colored,  at  the  hands  of  Wm.  Scott,  one 
hundred  dollars,  on  deposit,  for  the  use  of  which  I  am  not  to  pay  any 
interest.     Signed,  G.  W.  Moore." 
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BALLOTS. 

'Drawing  grand  jury.     See  Criminal  Law,  30. 

BANKS  AND  BANKING. 

1.  Bank  check.  Payment.  Demand,  If  a  creditor  accept  from  his 
debtor  a  check  on  a  bank  for  the  amount  due,  it  is  an  appropria- 
tion by  the  debtor  of  that  amount  of  his  deposit  in  the  bank 
to  his  creditor,  and  before  his  creditor  can  afterwards  hold  him 
responsible  as  drawer  of  the  check,  it  is  incumbent  on  the  creditor  to 
show  that  he  demanded  the  payment  of  the  check  in  a  reasonable  time, 
and  that  payment  was  refused,  or  he  must  show  a  valid  excuse  for 
failing  to  make  presentment  in  proper  time.    Springfield  v.  Green,  301. 

2.  Failure  to  make  demand  within  reasonable  time.  If  the  creditor 
fail  to  present  the  check  within  a  reasonable  time,  and  the  bank 
in  the  meantime  become  insolvent,  the  drawer  is  relieved  of  liability, 
and  the  loss  must  fall  on  the  creditor  or  holder  of  the  check.     Id. 

3.  Presumption  as  to  payment.  When  a  check  is  drawn  by  a  debtor 
and  accepted  by  his  creditor,  the  presumption  is  that  it  was  not  ac- 
cepted by  the  creditor  as  an  absolute  payment.  Whether  it  is  so  ac- 
cepted or  not  is  a  question  to  be  determined  upon  the  facts  of  each 
case.    Facts  discussed.     Id. 

BANK  CHECKS. 

Must  be  presented  within  reasonable  time   to   hold  drawer  liable. 
When.    Presumption  of  payment.    See  Banks  and  Banking,  2. 

BARBER  SHOP. 

Barbering  not  indictable  as  nuisance  or  misdemeanor.    See  Crikinai» 
Law,  2. 

BASTARDY. 

Criminal  Court  has  jurisdiction  of  evidence  as  to  sexual  intercourse 
Must  be  confined  to  what.    See  Criminal  Law,  3. 

BEARING  ARMS. 

See  Criminal  Law,  8,  9,  17, 18. 

BILL  OF  EXCEPTIONS. 

Interpolations  will  not  be  regarded  as  part  of.    When.     See  Crimi- 
nal Law,  60.  .1 

What  Ls.    See  Criminal  Law,"4. 

40— VOL.    7. 
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BILL  OF  EXCHANGE. 

1.  Gttarantee.  B.  <&  Co.,  merchaDts  at  Memphis,  presented  to  the  de- 
fendant for  discount  a  draft  drawn  on  the  complainants,  merchants  at 
Philadelphia,  for  $8,100  at  ten  days  after  sight.  To  the  draft  was 
attached  bills  of  lading  of  ninety  bales  of  cotton,  which  B.  &  Co.  said 
they  shipped  to  complainants,  and  against  which  the  draft  was  drawn. 
The  bills  of  lading  were  in  fact  fictitious,  but  this  was  not  known  to 
defendant.  The  amount  drawn  for  upon  each  bale  was  ninety  dollars. 
The  complainants  had  had  previous  dealings  of  like  character  with 
B.  &  Co.,  and  had  authorized  them  to  draw  on  them  for  ninety  dol- 
lars for  each  bale  shipped.  Soon  after  the  draft  was  discounted,  B.  & 
Co.  notiHed  the  defendant  that  they  had  received  a  telegram  from 
complainants  limiting  them  to  eighty  dollars  per  bale,  thereupon  the 
president  of  defendant  wrote  the  following  letter  to  its  correspondent 
at  Philadelphia,  and  enclosed  it  in  the  same  letter  which  conveyed 
the  draft,  to-wit :  "  If  Messrs.  R.  &  Jenks  object  to  accepting  the  bill 
on  account  of  amount  being  ninety  dollars  in^itead  of  eighty  dollars 
per  bale,  guarantee  them  that  we  will  have  other  cotton  or  margin 
sent,  and  have  them  accept.  Signed,  W.  H.  Cherry,  Pres't."  When 
presented  for  acceptance  by  defendant's  correspondent  complainants 
refused  to  accept  the  draft,  but  upon  defendant's  correspondent  pre- 
senting the  above  letter,  complainants  accepted  and  afterwards  paid 
the  draft.  Upon  bill  filed  to  hold  defendant  liable  as  guarantor  for 
the  full  amount  of  the  draft;  heldj  that  the  letter  made  the  defendant 
guarantor  for  only  ten  dollars  per  bale.  Randolph  d'  Jenh  v.  MerchcuUg 
Natiofial  Bank,  458. 

2.  Acceptance  of.  Innocent  holder.  Arguendo.  The  court  say,  that  if  the 
draft  had  been  accepted  by  complainants  without  the  guarantee,  that 
the  complainants  would  have  no  recourse  upon  defendant,  it  being  an 
innocent  holder.     Id, 

BILLS  AND  NOTES. 

Assignment  of  vendor's  note  does  not  carry  lien.   When.  See  Lien,  9. 
Judgment  on  notes  before  justice  of  peace  before  due.    Appeal.    See 

JUIXJMENT  AND   DECREES,  1,  2. 

Notes  for  purchase  money  given  by  married   woman  carries  lien. 
See  Chancery  Practice,  6,  7. 

Note  given   for   patent   right.     Failure  of  consideration.     Purcham 
before  maturity.    See  Patent  Ri(iiiT,  1,  2. 

Note    transfered    by    trustee    in    payment   of    personal    debt.     See 
Tri'sts,  10. 

Partial  payment  admits.     What.    See  Statute  of  Limitations,  I. 

1.  Endorannent.  Demand.  Notice.  Waiver,  "For  value  received 
I    assign    the    within    note,    on    condition    that    the    property    of 
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the  maker  and  endorsers  be  exhausted  before  recourse  on  me."  The 
above  assignment  of  a  promissory  note  hj  an  endorsee  of  the  same 
docs  not  dispense  with  the  necessity  of  demand  and  notice  on  the  part 
of  a  subsequent  holder  in  order  to  make  him  liable.  Ihiffy  v.  O'Conr 
ner,  498. 

2.  N(ni  assignavit.  The  plea  of  rwn  amgnavit  does  not  deny  the  execu- 
tion of  the  note  hy  the  makers,  but  denies  that  it  has  been  assigned 
by  the  payee  to  the  plaintiff,  and  puts  the  plaintiff  to  proof  of  title 
to  the  paper  sued  on,  and  is  not  required  to  be  sworn  to.  Kliee  v. 
Blacky  277. 

3.  A  plea  which  deni^  allegations  of  the  declaration,  which  the  plain- 
tiff must  establish  by  evidence  before  he  can  recover,  though  covered 
by  other  pleas  filed,  is  not  technically  immaterial.     Id. 

4.  Usu^T/,  CoTitracts  for  the  loan  of  inoney  made  in  Tennessee  to 
take  effect  in  other  Stales,  Interest,  Facts;  D.,  a  citizen  of  Missis- 
sippi, had  money  on  deposit  with  a  firm  in  Tennessee,  who  paid 
him  10  per  cent,  for  its  use ;  afterwards,  H.,  a  citizen  of  this  State, 
borrowed  the  money  of  D.,  giving  his  note,  due  twelve^monthe 
after  date,  payable  to  D.,  at  his  home  in  Mississippi,  with  10  per  cent 
per  annum  after  maturity.  After  this  a  note  in  renewal  wa^  executed 
in  like  form,  due  ten  years  after  date,  with  10  per  cent,  interest  from 
date.  It  is  charged  that  the  note  was  made  payable  in  Mississippi, 
where  10  per  cent,  is  legal,  to  evade  the  usury  laws  of  Tennessee. 
Held, 

5.  Same.  The  note  being  payable  on  its  face  in  Mississippi,  and 
the  law  of  that  State  authorizing  10  per  cent,,  it  was  not  usurious 
on  its  face.    Sharp  v.  Davis,  607. 

6.  Same,  That  the  facts  in  the  case  constitute  a  Mississippi  con- 
tract, and  enforcible  in  accordance  with  the  laws  of  that  State  bv  the 
courts  of  Tennessee.    Id. 

7.  Same.  Arguendo.  The  fact  that  part  of  the  money  borrowed 
by  H.  consisted  of  the  usury  paid  by  the  firm  cannot  be  set  up  as 
usury  by  him  in  defense  to  D's  collection  of  his  note  to  that  extent. 
Id, 

8.  Veifidor'^s  lien.  Statute  of  limitaiions.  The  holder  of  notes,  by 
assignment,  given  for  the  purchase  money  of  land,  will  not  be 
barred  by  the  statute  of  limitations  in  their  collection,  where  a  lien 
was  retained  by  the  vendor  on  the  face  of  the  deed  for  payment  of  the 
purchase  money,  the  lien  in  such  case  accompanies  the  transfer  of 
the  notes.      Wood  v.  Neely,  286. 

9.  Non  assignavit.  Burden  of  proof  Incompetency  of  assignor.  Plead- 
ing. Practice,  When  the  transfer  of  a  note  is  admitted,  but  the  com- 
petency of  the  assignor  to  make  such  assignment  is  denied,  in  such 
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case  the  partv  making  the  affirmative  allegation  ai«<ume«  the  bardeD- 
of  proving  it.  The  court  brj  :  "It  might  be  a  serious  question  as  to 
whether  a  third  part;  could  avoid  the  amigDment  on  the  ground  al- 
leged, not  l>eing  a  privf  of  the  assignor.  Id. 
10.  Supreme  Court.  Pradke  in.  Bemanding  of  came.  What  ia  mffieient 
jrtninA.  Where  a  party  han  a  clear  right,  ao  that  injuBtice  will  be 
(lone  by  dieniiB^ing  hlti  bill,  but  his  Biiit  fails  from  a  n^let't  not  cul- 
pable, it  is  the  duty  of  this  (.-ourt  to  remand  in  such  ease,  that  justice 
can  be  done.     Id. 

BONDS. 

Liability  of  surety  on  administrator's.    See  ADUiKiarRATtOK,  1,  2. 
For  bail.     Scire  /aeiat  by  the  State  ou  forfeited  bail  bond  must  state. 
What.    See  Scire  foeies. 

CAPTION. 

Of  bill  sufficient  to  state  residence  of  party  in.    See  Attachment,  2. 

CEETIORAEI  AND  SUPERSEDEAS. 

«  from  justice's  judgment.     Wbm. 


Aniper  oath.  Code^  sec.  3133,  forbids  the  issusnee  upon  an  ap- 
plication forma  pauperie  unless  on  notice  to  the  adverse  party 
of  the  application.  This  section  is  directory,  and  the  fiat 
for  a  iniperiKdai»  forma  patcperU  without  notice  is  not  void,  but 
the  petition  is  subject  to  be  dismissed  for  error  in  the  issuance  of  the 
gtiperiedaa  without  notice.     Gmiis  v.   Vogeli,  271. 

CHANCERY  COURT. 

Jurisdiction  of  to  declare  a  lien  on  property  bought  with  trust  funds. 
See  Tbitsto,  2. 

May  cii'rce  a  party  to  convey  land.  ^Mien.  See  TRDsre,  9. 
1.  Jurisdiction  of  for  the  eorreetion  of  errors  of  faei  in  the  reeordi 
0^  other  courts.  The  court  of  chancery  has  jurisdiction  to  cor- 
rect errors  of  description  of  land  sold  under  proceedings  for  partitioa 
thereof  ioslitnted  in  the  County  Court.  Thus,  where  the  report  of  the 
commis8ionet«  describes  the  land  an  being  in  district  2,  when  in  fact 
it  was  in  district  3,  the  owner  under  said  proceeding  may  have  the 
error  corrected  in  a  court  of  chancery.  PuUiam  v.  Wiikenon,  Gil. 
nnocail  ptirchaaer.  Nolire.  A  vendor  of  land  is  chargeable  with 
notice  of  all  defects  appearing  in  the  chain  of  title  under  which  hf 
claimii.  and  cannot  avail  himself  of  the  plea  of  innocent  purchaser. 
Id. 
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-2a.  MuHtfariouaness.  What  is.  Where  a  bill  has  but  one  object  it  is 
not  multifarious.  Facts  that  will  not  constitute,  see  Heis.  Digest,  540 ; 
Code,  sec.  4327.    Id, 

3.  Itisurance.  Married  wofmen.  SeparcUe  egtate.  Complainant,  a  married 
woman,  being  the  owner  in  her  own  right  of  a  house  and  lot,  and  cer- 
tain personal  property,  procured  from  the  Memphis  Insurance  Com- 
pany a  policy  of  insurance  thereon,  in  her  own  name,  and  paid  the 
premium  herself.  A  loss  occurred  by  fire,  and  payment  demanded 
by  her  of  the  defendant,  which,  being  refused,  she  filed  a  bill  by  next 
friend  in  the  Chancery  Court,  making  the  insurance  company  and 
her  husband  defendants.  In  her  bill  she  stated,  in  addition  to  the 
foregoing  facts,  that  her  husband  had  no  interest  in  the  property  in- 
sured ;  that  he  was  not  known  in  the  contract;  that  he  was  insolvent, 
and  that  in  the  event  he  is  allowed  to  collect  the  amount  due  her 
from  the  company,  his  marital  rights  may  attach,  and  she  therefore 
prays  for  judgment  against  the  company  for  the  amount  due  on  the 
contract,  and  that  the  same  be  paid  into  court,  to  the  end  that  it  may 
be  settled  on  her.  Held^  that  she  could  maintain  her  bill,  and  that  a 
-court  of  chancery  could  well  grant  the  relief  sought  without  sending 
her  to  a  court  of  law  to  litigate  with  the  company ;  because  the  prin- 
cipal object  of  the  bill  being  a  settlement  on  her  of  the  amount  due 
on  the  contract,  free  from  her  husband's  marital  rights,  the  contest 
with  the  company  as  to  its  liability  was  merely  an  incident,  and 
could  be  as  well  determined  in  a  court  of  chancary  as  in  a  court  of 
law.    Meynand  v.  Memphis  Ins.  Co.j  279. 

4.  Law.  Joint  interest.  At  law,  if  several  persons  have  a  joint  interest 
in  a  fund,  they  must  all,  if  living,  join  in  the  action  for  the  recovery 
of  the  fund.  But  in  equity,  if  one  of  the  persons  desire  to  recover 
his  interest,  and  the  others  interested  will  not  join  with  him  in  the 
action,  he  may  resort  to  a  court  of  chancery,  and  there  alone  assert 
his  rights.    Jefferson  v.  ChineSj  368. 

5.  Courts  of  law  and  courts  of  equity  compared.  In  all  ordinary  cases  the 
remedy  in  a  Court  of  Chancery  is  as  cheap  and  speedy,  under  our 
practice,  as  in  a  court  of  law,  and,  generally  much  more  certain  and 
accurate  in  reaching  the  justice  of  the  case.     Id. 

"6.  Mtdlifanousness.  A  bill  which  seeks  two  separate  accounts  from  two 
distinct  persons  upon  matters  having  no  connection  is  multifarious. 
A  demurrer  to  such  a  bill  ought  to  be  sustained,  but  the  correct 
practice,  after  sustaining  the  demurrer,  is,  not  to  dismiss  the  bill,  but 
to  allow  the  complainant  to  amend  by  filing  separate  bills,  without 
new  process  as  to  the  parties  before  the  court,  or  to  separate  the  case 
so  as  to  allow  the  proper  adjudication  of  the  rights  of  the  parties.     Id. 

7.  Leasehold  estates.  Minors.  During  the  minority  of  infants  the 
Chancery  Court  has  jurisdictioQ  to  authorize  or  confirm  leasehold 
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contracts  for  the  protection  and  preaervation  and  for  the  en- 
hancement of  the  real  estate  of  such  infants,  when  it  is  made  mani> 
festly  to  appear  that  contracts  for  either  of  these  purposes  are  for  the 
interest  of  the  minors.     TaJbot  v.  Provine,  502. 

8.  Bill  of  review  and  original  biU.  To  set  aside  decree.  The  court 
cannot  look  to  the  proof  in  a  cause  upon  bill  of  review  to  set  aside  a 
decree,  much  less  upon  an  original  bill  seeking  to  set  aside  such  a 
decree  for  errors  which  do  not  reach  to  the  question  of  jurisdiction. 
Id. 

9.  Fraud.  Decree  attacked  for.  Entire  proceedings  open  to  examination. 
Where  a  decree  is  attacked  for  fraud,  the  entire  proceedings  in  the 
original  causes  are  open  to  examination,  not  to  determine  whether 
there  was  error  in  the  decree,  but  to  determine  whether  the  decree 
was  procured  by  undue  means.     Id. 

10.  OuardiaiM.  Powers  of.  The  act  of  1762  does  not  limit  or  con- 
trol the  jurisdiction  of  the  Chancery  Court,  but  was  designed  to  operate 
alone  upon  and  to  limit  the  powers  of  guardians.    Id. 

11.  Trutitees.  Agents.  Power  of  to  carUract  with  hen^iciary.  Generally 
trustees  and  agents  are  incapable  of  purchasing  the  trust  property, 
etc.,  except  where  it  appears  that  the  transaction  was  entirely  free 
from  fraud,  etc.    Facts  that  will  not  support  such  a  contract.    Id, 

CHANCERY  PRACTICE. 

Bill  of  review  and  original  bill.    See  Chanceby  Court,  8. 

Foreign  guardians  may  file  bill  for  sale  of  his  ward's  lands.    When. 
See  Guardian  and  Ward,  1. 

Infants  may  be  made  parties  complainant.    When.    See  Tru$<T8,  5. 

Injunction  to  prevent  sale  of  property  by  third  person.   See  Supreme 
Court,  3. 

Multifariousness.    See  Chancery  Court,  6. 

Taking     account.       Parties     should     be    notified.       When.      See 
Judiciary,  2. 

1.  An8wei\  The  statements  of  the  answer  which  are  responsive  to  the 
allegations  of  the  bill  f  re  evidence  for  the  defendant;  but  statements 
in  the  answer  in  avoidance  of  the  allegations  of  the  bill  are  not,  and 
must  be  supported  by  proof.     IkBerry  v.  Hurtf  390. 

2.  Etnancipation.  Will.  Legacy.  A  will  contained  the  following  clause : 
"  I  give  and  bequeath  to  Absalom  DeBerry,  my  executor  and  admin- 
istrator, my  man  Donelson,  for  the  purpose  and  intention  as  herein- 
after mentioned,  viz :  ...  I  will  him  to  be  set  free,  and  if  the 
laws  of  the  State  will  not  allow  it  to  be  done,  that  he  be  permitted  to 
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go  to  a  State  whertf  he  will  be  free  and  Dot  be  a  Rlave;  and  I  also 
give  to  my  executor  the  sum  of  five  hundred  doll  are,  in  trust,  to  be 
given  to  my  negro  man  Donelson  when  he  may  be  set  free,  or  go  off 
to  act  for  himself,  or  do  with  it  as  the  circumstances  and  situation  of 
84fd  Donelson  may  seem  most  prudent  and  proper."  Heldy  that  the 
emancipation  of  the  slave  was  not  a  condition  precedent  to  the  vest- 
ing of  the  legacy.  The  executor  was  charged  with  a  trust  to  pay  him 
the  legacy  if  he  became  free,  under  the  laws  of  the  State,  or  emigrated 
to  a  free  State,  and  if  he  remained  in  the  State,  and  could  not  be 
legally  emancipated,  then  to  the  investment  of  it  for  his  best  interest 
under  the  circumstances.    Id, 

3.  MvUifaruAuness.  A  bill  against  several  parties  is  not  multifarious 
where  all  their  respective  rights  and  equities  are  so  connected  that 
the  court  can  determine  and  adjust  them.     Need  v.  Bead,  333. 

4.  Juiiadiction.  Mistake.  A  court  of  equity  has  the  jurisdiction  to 
grant  relief  where  an  act  is  done,  or  a  contract  is  made,  un- 
der mistake  or  ignorance  of  a  material  fact.  Thus,  money  paid  under 
a  mistake  of  fact  is  recoverable  both  at  law  and  in  equity,  unless  it 
be  clear  that  a  party  making  the  payment  intended  to  waive  all  in- 
quiry into  the  fact.  It  is  not  enough  that  he  may  have  had  the 
means  of  learning  the  truth  if  he  had  chosen  to  make  inquiry.  The 
only  limitation  in  that  he  must  not  waive  all  inquiry.    Id. 

4a.  Sale  of  land.  BedempHon.  BoLyment,  Mistake,  Where  a  creditor 
paid  money  in  redemption  of  land  sold  under  an  execution  under  the 
belief  that  the  land  had  been  regularly  condemned,  but  which  in  fact 
was  not,  he  may  recover  the  redemption  money  so  paid,  and  he  is  not 
barred  of  a  recovery  by  the  rule  of  caveat  emptor.    Id. 

5.  Parties.  Assignee  in  bankruptcy.  The  general  rule  in  equity, 
that  all  persons  having  an  interest  in  the  subject  matter  of 
the  suit  shall  be  made  parties,  does  not  apply  to  the  assignee  of  a 
bankrupt  who  has  no  beneficial  interest  to  be  secured,  or  liability  to 
avert.     WiUingham  v.  Leake,  463. 

6.  Vendor^s  lien.  Married  women.  The  fact  that  a  vendee  of  land  is  a 
married  woman  does  not  defeat  the  lien  of  the  vendor  for  the  unpaid 
purchase  money.  Although  notes  for  the  purchane  money  executed 
by  her  are  void,  and  no  recovery  can  be  had  on  them  against  her,  yet 
the  land  itself  is  bound,  and  may  be  sold  for  the  payment  of  the  pur- 
chase money.  And  such  lien  enures  to  the  benefit  of  the  assignee  of 
notes  for  the  purchase  money  executed  by  her.    Id. 

7.  Husband.  IdabUity.  And  if  a  husband  become  security  on  such 
notes  executed  by  his  wife,  he  is  liable  thereon,  although  she  herself 
is  not  personally  bound.     Id, 
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8.  Equity  of  redntiptum.  Sale  of  land.  To  authorize  a  sale  of 
land,  cutting  off  the  equity  of  redemption,  by  the  Chanoery 
Court,  application,  on  nnfficient  credit  for  that  purpose,  must  be 
made  in  the  bill  and  appear  in  the  decree.     Glass  v.  Porter,  114. 

m 

CHARGE  OF  COURT. 

In  regard  to  the  relevancy  of  evidence  and  inHtructionn  to  jury.  See 
Evidence,  1. 

In  replevin  cafie8.    See  Replevin. 

MuHt  lie  in  writing,  etc.    See  Crijiinal  Law,  10. 

No  part  of  record.  Unlefw  made  so  by  bill  of  exceptions.  See 
Criminal  Law,  4. 

Need  not  be  in  writing.    When.    See  Criminal  Law,  64. 

See  Taxes,  1. 

What  may  not  be  in  writing.    See  Criminal  Law,  4,  5  and  6. 

Record,  Cfuirge  of  court.  Omission  of.  Presumption.  W^here  the  charge 
of  the  court  does  not  appear  in  the  record,  the  presumption  is  that 
the  charge  wbh  in  all  respects  correct.     Sampson  v.  Marr,  486. 

CHARTER  EXEMPTIONS. 
See  Corporations,  5. 

<:lerks. 

Fees  of.    See  Costs,  1  to  4. 

Of  inferior  courts.  Supreme  Court  will  not  make  a  rule  on  to  pay 
money.    W^hen.    See  Supreme  Coi'rt,  5. 

CLERK  AND  MASTER. 

Taking  account.    Notice  should  be  given.    See  Judiciary,  3. 

Report  of  must  be  within  instructions.    See  Supreme  Court,  4. 

Supreme  Court  will  not  reverse  confirmation  of  report  for  failure  of 
reference  to  record.    When.    See  Judiciary,  3. 

I'LIENT  AND  ATTORNEY. 

AttornevV  lien  for  fee.    See  Lien.  1. 

CX)DE  CITED. 

Abatement  of  actions,  2846 298 

"  "        3209 298 

«  "        3196  a  b  c 298 
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Administration  of  estates,  2279 120 

"  statute  of  limitations,  2281 120 

"  right  of  action,  2291 239 

"  distribution,  etc.,  2342 406 

"  "  2351-2-3 406 

Assault  with  intent  to  commit  felony,  4630  -...^  lit) 

Attachment,  chancery  practice,  residence  of  parties,  4313 432 

Bailment,  money  and  interest,  1947 350 

Bastardy,  proceedings,  5365 41 

Chancery  practice,  interlocutory  degrees,  4447-8  343 

"  "        multifariousness,  4326 368 

"  "  "  4327 611 

Citizenship,  restoration  of,  1994 12 

Clerks,  fees,  2945  328 

"        "    4040-2  ;. 328 

"    4077 328 

"        "    4551 328 

"    5061-2 328 

"        "    5561,5581   328 

Commutation  and  pardon,  5257 138 

"  "  5259  138 

Execution,  3080-2 376 

3009-12 288 

False  pretense,  4701 v 28 

Homestead,  2114  a 116 

Judgments,  judgment  at  term  subsequent  to  verdict  good,  5225 18 

Judges  and  chancellors,  K{)ecial  judges,  3930  a  b  c 318 

Justices  of  the  peace,  jurisdiction,  etc.,  4129-76 377 

"  judgment  docket,  4129  376 

Jury,  4028 482 

"      4015 1 

Lien,  mechanics,  1981-81o,  1985-6 196 

"    on  crop,  3539-40-1-2 248 

Limitation  of  actions,  2784 120 

"  "        2786 120 

Local  jurisdiction  of  offenses,  4976 47 

Lost  papers,  indictment,  5138 154 

5139 154 

Misdemeanor,  barbering,  4596 95 

Navigable  streams,  4913 493 

4913 520 

Nuisance,  slaughter-house,  4833 151 

Offenses  against  public  justice,  assuming  to  be  an  officer,  4819  16 

"        public  and   private   property,  stealing   of   public 

records,  etc.,  4693 23 

"        the  person,  stabbing,  4608 64 
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Partition,  3262-3 398 

«        etc.,  3270 353 

Parties  to  action,  married  women,  2806 361 

Proceeding  before  grand  jurj,  district  attorney  may  file  bill  of  in- 
dictment, when,  o096-7 167 

Proceeding  for  the  correction  of  erron*,  certiorari  and  gupersedeas  on 

pauper's  oath,  3133  271 

Public  thoroughfares,  railroads,  1166 239 

Beal  actions,  ejectment,  3229 216 

**  "  3248 216 

"  "  3239-40 235 

Replevin,  3394  a 434 

"         3397 434 

Sabbath,  violation  of,  barbering  is  not,  1723 95 

Set-off,  2922 429 

Summary  proceedings,  surety,  3625  a  and  j 120 

"  "  personal  representative,  3626 120 

Supreme  Court,  vacating  decrees,  etc.,  4501 466 

"  "      remanding,  etc.,  3170 586 

Trustees,  etc.,  3661-2-3 527 

Witnesses,  3812 12 

COMITY  OF  STATES. 

See  Intercouk.se  Between  the  States. 

See  Trusts,  9. 

See  Married  Women,  8  to  11. 

COMMERCIAL  LAW. 

See  Bill  of  Exchange,  1,  2. 

Check  on  bank  must  be  presented.    When,  &c.    See  Banks  and 
Banking,  1. 

Consignment  of  goods.    See  Factor,  1. 

COMMON  CARRIER. 

Connecting  lijiei*.  A  common  carrier,  who  receives  freight  for  transpor- 
tation over  his  own  route  and  the  lines  of  other  carriers,  cannot  bind 
such  other  carriers  as  to  the  rate  to  be  charged  for  transportation,  un- 
less there  is  an  agreement  to  that  effect  between  them.  And  such 
other  carriers  will  not  be  held  to  have  impliedly  assented  to  the  rates 
charged  by  the  first  carrier,  if,  in  receiving  freight  to  be  shipped  over 
their  routes  under  a  bill  of  lading  issued  by  the  first  carrier,  they  dis- 
cover that  the  articles  shipped  arc  of  a  different  character  than  those 
named  in  the  bill  of  lading,  and  upon  which  the  rates  are  higher.  In 
such  case  they  can  transport  the  goods  to  their  destination  and  charge 
and  collect  the  increased  rate.    Sumner  v.  S.  R.  R.  Association,  345. 
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COMMISSION  MERCHANT. 
See  Factor,  2. 

COMMUTATION 

Of  capital  ofienBes  to  imprisonment.    See  Criminal  Law,  56. 

CONDEMNATION 

Of  land.    See  Justice  of  the  Peace,  6. 

CONSIGNMENT. 

What  control  consignor  has  over  goods  consigned.    See  Factor,  1. 

CONSPIRACY. 

See  Criminal  Law,  36. 

CONSTITUTIONAL  LAW. 

Bearing  arms.    See  Criminal  Law,  9. 

County  lines.    See  Criminal  Law,  62,  63. 

Election  to  fill  vacancy.    See  Office  and  Officers,  2. 

Election  of  special  judges.    See  Judiciary,  1. 

Sale  of  liquor.    See  Criminal  Law,  57. 

CONTINUANCE. 

Affidavit  for.    See  Criminal  Law,  14. 

CONTRACTS. 

Entirety  and  indivisibility  of.    See  Supreme  Court.  2. 

For  the  loan  of  money.    See  Bills  and  Notes,  4. 

By  married  women  to  charge  separate  estate.    See  Married  Wo- 
men, 1,  2,  3 ;  see  Trusts,  3.  * 

Want  of  privity.  JPleading  and  practice,  AccoutUs.  Leojae.  Manda- 
mvA,  Facts :  The  Southern  R.  R.  Association  leased  the  property  of 
the  M.  C.  R.  R.  Co.,  agreeing  to  pay  certain  specified  debts  ot  the  lat- 
ter, and  other  existing  liabilities  not  yet  ascertained  by  judgment  or 
otherwise.  These  debts  were  only  to  be  paid  when  first  adjusted  and 
specified  in  the  schedule  to  the  agreement,  and  audited  by  the  M.  C. 
R.  R.  Co.  The  claim  in  this  case  existed  at  the  time  of  the  agree- 
ment between  the  companies,  but  the  M.  C.  R.  R.  Co.  never  adjusted, 
approved  and  certified  the  claim,  but  refused  to  do  so.  The  plaintiff 
got  judgment  against  the  M.  C.  R.  R.  Co.  before  a  magistrate,  and 
brings  this  suit,  in  the  name  of  the  M.  C.  R.  R.  Co.,  against  the  S.  R. 
R.  Association,  in  the  Circuit  Court,  claiming  the  right  to  recover 
his  judgment  against  that  company. 

Heldy  the  claim  not  being  adjusted,  &c.,  by  the  M.  C.  R.  R.  Co*  as  re- 
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quired  bj  the  terms  of  the  agreement,  and  there  being  no  privity  be- 
tween the  plaintiff  and  the  S.  B.  B.  AsHociation,  under  the  circum- 
stanceK  he  could  not  sue  the  S.  B.  B.  AsRociation,  either  in  his  own 
name  or  that  of  the  M.  C.  B.  R.  Co.,  for  refusal  to  pay  this  demand. 
His  remedy  was  to  enforce  his  claim  either  by  execution  upon  the 
magistrate's  judgment,  if  there  was  property  subject  to  levy  belonging 
to  the  M.  C.  B.  B.  Co.,  or  to  compel  that  company  to  adjust  and  cer- 
tify his  claim  by  mandamus.     Bills  v.  S.  R.  R,  Asaodation,  595. 

COBPOBATION. 

Character  of  a  county  corporation.    See  Counties. 

1.  Damages.  Under  Code,  sec.  2291,  which  provides  that  the  right  of  ac- 
tion which  a  person  who  dies  from  injuries  received  would  have  had 
had  death  not  ensued,  shall  pass  to  his  personal  representative;  the 
right  of  action,  with  all  its  incidents,  passes  to  the  personal  represent- 
ative, and  must  be  treated  as  if  the  injured  party  had  brought  it. 
Haley  v.  M.  &  0.  R.  R.  Co,,  239. 

2.  Vindictive  damages,  A  corporation  is  as  liable  for  vindictive  damages 
for  the  wrongful  acts  of  its  servants  or  agents  ha  natural  persons.    Id. 

3.  Same.  Under  the  section  of  the  Code  above  cited  (2291),  if  fraud, 
malice,  gross  negligence  or  oppression  existed  on  the  part  of  the 
wrongdoer,  exemplary  damages  may  be  recovered  by  the  personal 
representative,  whether  the  injury  to  the  deceased  caused  instanta- 
neouK  death  or  not.     Id. 

4.  Same.  The  directions  of  sec.  1166  of  the  Code,  for  the  prevention  of 
aocident.s  on  railroads,  do  not  apply  to  the  running  of  engines  and 
cars  about  the  depots  and  yards  of  railroad  companies,  and  in  rela- 
tion to  the  hands  and  employees  of  the  companies,  who  are  moving 
about  or  across  the  trachn  in  the  performance  of  their  several  duties. 
Id. 

5.  Road  overseer.  Charter  exemption.  The  defendant,  who  was  a  section 
hand  on  the  X.,  C.  &  St.  L.  B.  B.,  was  assigned  to  the  plaintiff,  who 
wan  a  road  overseer,  to  work  the  public  roads.  On  being  summoned 
by  the  plaintiff,  the  defendant  refused  to  work,  and  alleged  as  an  ex- 
cuse that  the  railroad  upon  which  he  worked  was  originally  the  N.  A 
N.  W.  B.  B.  C-o.,  the  charter  of  which  exempted  the  president,  direct- 
ors, clerks,  agents,  officers  and  servants  from  road  duty. 

Held,  that  defendant  was  exempt,  under  the  charter,  from  road  duty, 
and  that,  notwithstanding  the  consolidation  of  the  N.  <&  N.  W.  B.  B. 
with  the  N.,  C.  &  St.  L.  B.  B.,  it  not  appearing  that  the  charter  of 
the  latter  had  been  repealed,  the  new  company  took  the  old  road 
burthened  with  the  restrictions,  as  well  as  protected  by  the  terms  and 
conditions,  of  its  charter.     Hawkins  v.  Small,  193. 
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See  Justice  of  the  Peace,  8. 

Victorious  party  must  pay.     When.    See  Trust,  6. 

1.  In  crimvnal  cases,  Filing  loarrant.  A  defendant  was  bound  over  to  ap- 
pear at  court  by  a  magistrate  to  answer  for  a  felony.  The  case  was 
dismissed,  and  judgment  against  the  State  for  its  own  costs.  The 
clerk  charged  a  fee  of  25  cents  for  filing  the  magistrate's  papers. 
This  was  properly  disallowed  by  the  court.    Avery  v.  The  State,  328. 

2.  Docketing  warrant.  The  clerk  also  charged  a  fee  of  10  cents  for  dock- 
eting the  magistrate's  warrant.  This  was  also  disallowed  by  the 
judge.    Id. 

Held,  that  it  was  properly  disallowed,  because  the  law  does  not  require 
the  clerk  to  keep  a  docket  for  magistrate's  warrants. 

3.  Defendant's  costs.  The  State  and  county  are  not  chargeable  with  the 
costs  of  subpoenas  issued  for  witnesses  for  defendants  in  criminal  pros- 
ecutions who  are  acquitted;  at  least  not  unless  the  court  adjudge 
them  against  the  State  or  county.    Id. 

4.  Qerk^s  fees.  The  following  entry  was  made :  "  In  this  case,  on  mo- 
tion, and  for  satisfactory  reasons  appearing  to  the  court,  it  is  ordered 
that  the  above  warrant  be  dismissed  and  the  said  defendant  dis- 
charged, and  that  the  State  of  Tennessee  pay  her  own  costs  in  this 
behalf  accrued,  and  that  the  clerk  of  this  court  make  out  and  certify 
the  same  to  the  Comptroller  of  the  Treasury  for  payment."  Upon 
this  order  the  clerk  charged  costs  as  follows:  judgment  for  costs,  25 
cents ;  for  motion  and  order  to  dismiss,  25  cents ;  for  order  of  dis- 
charge, 25  cents ;  for  order  to  certify,  25  cents.  The  judge  allowed 
the  first  two  items,  and  disallowed  the  last  two. 

Hdd,  correct.    Id. 

COUNTY  COUKT. 

Application  to  have  successor  to  trustee  or  administrator  appointed. 
See  Administration,  1,  2. 

Confirmation  of  clerk  of — ^regarding  administrator's  accounts.     See 
Administration,  1, 

Election  of  officers  by.    See  Office  and  Officers,  2. 

Has  no  jurisdiction  to  sell  land  for  partition.   When.    See  Wills,  11. 

COUNTIES. 

Character  of  the  corporaiion.  Liability  for  neglect  of  its  officers.  Extent  of 
its  liability  generally.  PuMic  Road.  Where  damage  is  sustained  by 
reason  of  a  failure  to  keep  a  public  bridge  in  repair,  lield,  that  the 
county  is  not  liable.     Wood  v.  Tipton  County,  112, 
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Of  new  counties  within  eleven  miles  of  old  county  peat.    See  Crimi- 
nal Law,  61,  62,  63.  » 

CX)UPONvS. 

Larceny  of.    See  Criminal  Law,  36. 

CRIMINAL  LAW. 

Falsely  assuming  to  be  an  officer.    See  Office  and  Officers,  1. 

1.  A88auU  with  intent  to  commit  felony,  etc.  The  offense  of  malicious 
shooting  is  a  statutory  offense,  punishable  by  imprisonment  in  the 
penitentiary ;  and  an  assault  to  commit  that  offense  falls  directly 
within  the  provisions  of  the  statute  (Code,  4630)  making  an  assault 
to  commit  felonies  of  itself  a  felony,  and  prescribing  the  punish- 
ment where  not  already  prescribed  by  statute.  And,  in  indictments 
charging  assaults,  or  attempts  to  commit  offenses  in  themselves  in- 
dictable, the  same  particularity  is  not  necessary  as  is  required  in  in- 
dictments for  the  offense  itself.     The  Stale  v.  Montgomery,  160. 

2.  Barbershop.  Barber ing  on  Sunday  is  not  indictable,  either  as  a 
nuisance  or  a  misdemeanor.     The  Slate  v.  Lorry,  95. 

3.  Bastardy.  Bastardy  is  an  offense  against  the  State,  of  which  the 
Criminal  Court  has  jurisdiction.  In  a  bastardy  proceeding  the 
question  propounded  to  the  relator,  whether  she  had  had  sexual 
intercourse  with  other  persons  was  properly  ruled  out  by  the  court. 
The  question  should  have  been  confined  to  the  period  within  which 
the  inquiry  was  legitimate,  viz:  from  the  first  of  the  tenth  month 
to  the  first  of  the  sixth  month  next  before  the  birth  of  the  child. 
Crawford  v.  The  State,  41. 

4.  BUI  of  ezceptions.  Written  charge  of  the  court.  A  written  charge  of  the 
court,  signed  by  the  Circuit  Judge  who  tried  the  case,  copied  into 
the  transcript,  is  no  part  of  the  record  unless  made  so  by  bill  of  ex- 
ceptions or  in  some  other  lawful  mode.     HvddUston  v.  The  Stait,  55. 

5.  The  act  of  1873  recjuiring  the  judge  to  deliver  his  charge  in  writing 
and  furnish  it  to  the  jury  on  retiring,  does  not  of  itself  make  the 
charge  a  part  of  the  record.     Id. 

6.  A  bill  of  exceptions  is  a  written  statement  of  objections  to  decisions 
of  the  (jourt  upon  points  of  law  made  by  a  party  to  the  cause,  prop- 
erly certified  by  the  judge  or  court  making  the  decision.     Id. 

7.  Burden  of  proof.  The  court  charged  the  jury  that  proof  of  the 
corpus  delicti,  the  venue,  and  that  the  deceased  was  slain  by  the 
prisoner,  overthrew  the  presumption  of  innocence,  and  cast  the  bur- 
den of  proof  upon  the  defendant  to  show  that  he  was  not  guilty  of 
the  crime  with  which  he  was  charged,  viz:  murder  in  the  first  degree. 
This  charge  is  erroneous,  as  it  is  calculated  to  mislead  the  jury,  but 
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the  jury  should  have  been  instructed  to  look  at  all  the  circumstances 
connected  with  the  killing  from  which  to  infer  the  degree  of  guilt. 
BryarU  v.  The  StaJU,  67. 

8.  Ckirrying  pistdj  etc.  Carrying  a  navy  in  Kcabbard  on  saddle  while 
riding  along  public  road  is  indictable.  It  is  not  necessary  to  de> 
scribe  the  pistol,  it  being  unlawful  to  carry  any  kind  of  a  pistol  ex- 
cept a  navy-six  or  army  pistol,  and  they  must  be  carried  openly  in 
the  hand.     Barton  v.  Tlie  StaU,  105. 

9.  Carrying  pistd.  The  act  of  1871,  ch.  90,  prohibiting  the  carrying  of 
an  army  pistol,  except  openly  in  the  hand,  is  constitutional,  and 
does  not  infringe  the  right  of  the  citizen  to  keep  and  bear  arms  for 
the  common  defense,  and  the  indictment  in  this  case  sufficiently 
charges  the  offense.     The  State  v.  WUburUf  57. 

10.  Charge  of  the  judge  in  felony  cases  to  he.  written  and  taken  out  by  the  jury. 
The  act  of  March  10.  1873,  sec.  2,  requires  the  charge  of  the  judge,  in 
felony  case?,  to  be  written,  and  to  be  taken  out  by  the  jury  upon  their 
retirement.  In  this  case  the  jury,  when  they  retired,  failed  to  take 
the  charge  with  them. 

Held,  that  the  act  is  mandatory,  and  for  this  omission  of  the  jury  the 
case  will  be  reversed  and  a  new  trial  awarded.  Duncan  v.  The  State, 
387. 

11.  Evidence.  The  evidence  of  a  witness,  who  has  since  died,  before  a 
committing  court,  can  be  proved  by  any  one  who  heard  his  testimony, 
although  it  waw  not  reduced  to  writing,  provided  the  person  will,  on 
oath,  undertake  to  repeat  it  in  such  detail  as  the  court  may  require. 
Wadf,  V.  The  State,  80. 

12.  Evidence.  Practice.  A  prisoner  under  indictment  for  an  offense  com- 
mitted at  the  same  time  with  the  prisoner  on  trial,  may  be  a  witness 
for  defendant.     Lun-e  v.  The  State,  148. 

13.  False  pretense.  What.  Under  sec.  4701  of  the  Code,  "the  ingre- 
dients of  the  offense  of  obtaining  goods  under  false  pretense  and  with 
intent  to  defraud,  are  such  that  if  the  false  pretense  created  the  credit 
it  is  within  the  statute,"  (1  Col.,  333,)  but  if  the  exercise  of  common 
prudence  and  caution  would  have  enabled  the  party  imposed  upon  to 
have  avoided  the  imposition,  it  is  not  within  the  statute.  It  is  diffi- 
cult to  deline  the  offense  sufficiently  clear  to  distinguish  the  cases 
which  do  or  do  not  fall  within  the  general  definition,  and  therefore 
the  court  and  jury  must  determine  in  each  particular  case  as  it  arises 
whether  it  comes  within  it  or  not.  The  '*  common  prudence  and 
caution"  to  be  exercised  is  not  such  as  to  impose  upon  the  party  who 
is  the  victim  of  the  imposition,  such  in<iuiry  and  investigation  into 
the  facts  pretended,  as  to  secure  him  against  the  possibility  of  impo- 
sition or  such  precautions  as  only  the  very  cautious  resort  to,  but 
there  should  be  something  in  the  nature  of  the  transaction  itself  to 
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show  that  a  person  of  common  prudence  and  caution  could  not  have 
been  imposed  upon  thereby.     Delaney  v.  The  Slaie^  28. 

14.  Affidavit  for  coniinttance.  Alibi.  When  the  evidence  in  the  bill  of  excep- 
tions BatiKiies  the  Supreme  Court  as  to  the  identity  of  the  defendant, 
and  it  can  see  from  the  affidavits  and  from  the  record  the  most  satis- 
factory evidence  that  the  pretended  defense  of  alibi  is  false,  and  the 
want  of  witne8.ses  to  prove  it  but  a  pretense  for  delay,  this  court  will 
not  disturb  the  action  of  the  Circuit  Judge  in  refusing  to  grant  a  con- 
tinuance.    Id, 

16.  Forcibly  entering  premises  not  a  criminal  trespass.  When.  To  charge  the 
jury  that  the  mere  unlawful  entering  upon  the  premises  of  another, 
and  against  hirt  consent,  is  such  an  act  as  the  law  regards  as  having 
a  tendency  to  lead  to  an  immediate  breach  of  the  peace,  and  is  an  in- 
dictable offense.  Held,  erroneous.  The  distinction  is  well  settled 
that  if  the  entry  is  made  without  force,  although  it  may  be  unlawful, 
it  is  only  a  civil  trespass,  but  if  accompanied  with  force  amounting 
to  a  breach  of  the  peace,  or  such  as  is  calculated  to  produce  a  breach 
of  the  peace,  it  is  a  criminal  trespass.     Temple  v.  Th^  Slate,  109. 

16.  Forgery.  An  instrument  of  writing,  to  be  the  subject  of  forgery,  must 
be  such  as  that  a  party's  rights  might  have  been  prejudiced  by  the 
forgery  thereof.     The  State  v.  Ward,  76. 

17.  Indictment.  An  indictment  charging  the  defendant  with  "carrying 
upon  his  person  a  pocket  pistol,  other  than  an  army  pistol  and  such 
a  pistol  as  is  usually  used  in  the  U.  S.  army,"  is  sufficiently  certain 
and  descriptive  of  the  offense  under  the  statute.  Porter  v.  The  Stale, 
106. 

18.  Carrying  pistols.  A  "  pocket  pistol "  is  such  a  pistol  as  a  man  ordi- 
narily carries,  or  may  conveniently  carry,  or  actually  carries,  on  his 
person  in  his  pocket.  The  name  of  the  pistol  is  unimportant,  and 
the  number  of  times  the  pistol  shoots  is  immaterial.     Id. 

19.  Indictment.  Where  two  distinct  offenses  are  charged  in  an  indictment, 
but  as  parts  of  the  same  transaction,  and  as  one  offense,  proof  of 
either  offense  so  charged  would  be  sufficient  to  support  a  conviction, 
and  such  an  indictment  would  be  good.     Cornell  v.  The  State,  520. 

20.  Same.  If  the  statute  does  not  set  forth  all  the  ingredients  of  the 
offense,  or  enough  to  constitute  the  crime,  the  indictment  must  add 

them.     Id. 

21.  Same.  The  indictment  must  charge  the  crime  with  certainty  and 
precision,  and  must  contain  a  complete  description  of  such  facts  and 
circumstances  as  will  constitute  the  crime,  and  not  merely  state  a 
legal  result.    Id. 

22.  Indictment  coTitaining  two  counts.  Judgf^s  charge.  Finding  of  jury.  Bape. 
Where  the  indictment  contains  two  counts — the  first  for  rape,  the 
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second  for  assault  and  battery  with  intent  to  commit  a  rape — it  is  not 
error  for  the  court  to  tell  the  jury,  if  they  find  the  defendant  guilty  of 
"rape,"  their  verdict  should  be  "guilty  as  charged  in  the  first  count, 
or  guilty  as  charged  in  the  indictment  generally,  as  the  first  count 
included  the  ofifense  charged  in  the  second  count."  And  if  the  jury 
return  the  fdllowing  verdict:  "they  do  say  that  the  defendant  is 
guilty  as  charged  in  the  indictment;  and  the  jurors  aforesaid  do 
further  say,  that  the  defendant  for  his  oflcnse  aforesaid  shall  buCer 
death  by  hanging  " — the  verdict  is  good.     KeUy  v.  The  State,  84. 

23.  Indictment  for  four  cosft*  of  the  same  *offe7ise.  Tippling,  The  defendant 
was  indicted  in  four  different  cases  for  tippling  on  Sunday.  The  in- 
dictments are  precisely  the  same  in  each  case,  and  charge  the  selling 
to  have  been  to  the  same  party.  The  four  cases  were  tried  by  the 
same  jury,  on  plea  of  not  guilty.  The  jury  found  the  defendant 
guilty  in  three  cases  and  not  guilty  in  one  case.  Upon  this  verdict 
the  defendant  was  discharged  as  to  case  No.  711,  and  fined  and  im- 
prisoned as  to  the  other  three. 

Heldf  there  was  no  error  in  this.     Brady  v  The  Siate^  87. 

24.  Indictment.  Prolixity.  Although  sec.  6114  of  the  Code  requires 
that  the  statement  of  facts  constituting  the  offense  in  the  indict- 
ment "  shall  be  in  ordinary  and  concise  language,  without  prolixity 
or  repetition,"  yet  it  does  not  follow  that  the  indictment  is  bad  if  it 
is  unnecessarily  prolix,  or  contains  surplus  words,  provided,  by  re- 
jecting the  surplusage,  the  offense  is  sufficiently  charged.  State  v. 
Mayor  and  Aldermen  of  BelldUey  548. 

25.  Indictment.  When  lost.  Copy  to  he  had  in  felmy  eases.  Defendant  in 
felony  cases  may  lawfully  be  put  upon  his  trial  upon  copy  of  indict- 
ment copied  from  the  minutes,  when  the  original  has  been  "lost,  de- 
stroyed, misplaced  or  purloined."     Currey  v.  The  State,  154. 

26.  Same.  Where  the  Attorney  General  stated  to  the  court  that  the  in- 
dictment  was  lost,  and  enquired  of  the  court  if  he  might  read  it  from 
the  minutes,  or  would  he  be  required  to  have  it  copied,  which  was 
done;  and,  after  the  jury  was  sworn,  the  defendant  objected  to  read- 
ing the  copy  instead  of  producing  the  original :  Held,  he  had  waived 
his  right  to  demand  the  original.     Id. 

27.  Indictment.  Which  charges  separate  a^ime^.  An  indictment  which 
charges  separate  and  distinct  crimes  in  the  same  count  is  bad;  but  if 
the  defendant  go  to  trial  without  objecting  to  the  form  of  indictment 
in  the  court  below,  he  thereby  waives  all  objection  to  it,  and  the 
court  did  not  err  in  taking  no  action  on  this  informal  mode  of  charg- 
inghim.     Scruggs  v.  The  State,  38. 

28.  Judgment  at  term  mibst^qaeni  to  verdict  good.  The  prisoner  was  con- 
victed at  the  May  Term,  1873,  his  motions  for  new  trial  and  arrest 
of  judgment  overruled,   and   was  remanded   to   jail.      At  the   Sep- 

41 — VOL.    7. 


€42  INDEX. 

€BIMINAL  LAW— awi/in«€d. 

tember  term  of  the  court,  judgment  of  conviction  was  pronouDced 
upon  the  verdict  of  the  jury,  and  the  term  of  imprisonment  fixed  to 
commence  from  the  day  the  verdict  of  the  jury  was  returned :  Held, 
a  valid  judgment.     Greenfield  v.  The  State,  18. 

29.  Where  the  proper  ofiicer  for  the  State  signs  an  indictment  as  "  Attor- 
ney General,"  it  is  good.    Id, 

30.  Jury.  Ballots  not  drawn  by  child  under  ten  years  good.  When.  On  an 
indictment  for  larceny,  where  the  record  shows  that  "  a  boy "  drew 
the  grand  jury,  it  will  be  presumed  that  he  was  of  the  proper  and 
lawful  age.     Zacliary  v.  The  State,  1. 

31.  Pleading  and  practice.  Nolle  prosequi.  Second  indictment  for  same  offense 
good.  It  is  no  error  to  nol.  pros,  one  indictment  and  prefer  a  new 
one  to  the  grand  jury  produced  on  the  same  fact**.    Id. 

32.  Former  acquittal.  Where  the  question  of  "  former  acquittal "  is  raised 
by  motion,  such  motion  will  be  overruled,  as  that  fact  must  be  shown 
by  plea  setting  forth  the  record  of  the  former  trial  and  ac(]uittal.    Id. 

33.  Juror.  Mentally  incapacitated  during  trial.  Practice,  If  a  juror  Ls  found 
to  be  mentally  incompetent  during  the  progress  of  a  criminal  trial, 
it  is  discretionary  with  the  court  to  supply  the  place  of  the  juror 
and  proceed  with  the  trial  de  novo,  or  to  discharge  the  jury  and  con- 
tinue the  cause.    Snowdcn  v.  The  State,  482. 

34.  Joint  indictment  for  larceny,  uidmissions  of  onf  defendant  in  absence  of 
the  other  inadmissible.  When.  It  is  not  competent  for  the  State  to 
prove  confessions  of  a  co-defendant  made  in  the  absence  of  the  pris- 
oner, to  the  effect  that  the  prisoner  and  the  other  defendants  had 
agreed  to  steal  cattle  for  a  butcher,  and  that  the  cattle  stolen  in  this 
case  were  for  the  butcher,  and  that  the  prisoner  had  procured  a  note 
to  be  written  that  would  enable  them  to  sell  the  cattle, — the  confes- 
sion having  been  made  after  the  cattle  were  stolen.  Nor  is  it  made 
competent  by  proof  that  the  witness  had  a  conversation  with  the  pris- 
oner, and  after  first  denying  that  he  had  it,  finally  found  and  pro- 
duced the  note  above  referred  to.     Id. 

36.  Conspiracy  What  admissions  not  competent.  When  the  common  pur- 
pose is  at  an  end,  whether  by  accomplishment  or  abandonment,  no 
one  of  the  conspirators  is  permitted,  by  any  subsequent  act  or  decla- 
ration of  his  own,  to  afliect  the  others.     Id. 

36.  Larceny  of  coupons.  An  indictment  charging  the  defendant  with  the 
larceny  of  a  number  of  coupons  of  the  bonds  of  the  State  of  Tennes- 
see, each  being  described  by  number,  place  and  date  of  payment,  and 
name  of  the  Comptroller,  whose  signature  is  alleged  to  be  attached, 
and  laying  the  property  in  the  State  of  Tennessee ;  that  each  coupon 
is  valuable,  stating  the  value  of  each  separately,  making  an  aggre- 
gate of  $14,550,  and  not  averring  that  the  State  is  bound  to  pay  them: 
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Heldy  to  be  a  charge  of  stealing^ not  a  subsisting  valid  obligation  to 
pay  money,  but  a  coupon  from  a  bond  of  the  State,  that  was  extinct, 
as  an  obligation  to  pay,  by  reason  of  having  been  paid  and  taken  up, 
and  never  having  been  issued.     The  State  v.  Wade,  22. 

37.  Same,  Such  an  indictment  may  be  maintained  under  sec.  4693  of  the 
Code,  because,  if  the  coupons  are  paid,  they  properly  belong  to  the 
State  archives,  and  are  vouchers  in  the  settlement  of  the  accounts  of 
public  officers,  and  being  in  the  handn  of  the  State,  are  evidence  that 
the  obligation  has  been  extinguished.  If  cut  from  new  bonds  never 
issued,  they  would  be  valuable  to  the  extent  of  the  cost  of  prepara- 
tion, and  being  averred  to  be  valuable,  the  court  cannot,  as  a  matter 
of  law,  say  they  are  not,  although  they  may  not  be  of  the  value 
charged.    Id. 

38.  Pleading.  Necessary  ax^rments  in  indictments.  It  wan  not  necessary  to 
charge  that  the  bonds  from  which  the  coupons  were  taken  were  issued 
by  authority  of  the  Legislature  of  the  State.  An  averment  that  they 
were  "  the  bonds  of  the  State  of  Tennessee  "  means,  ex  vi  termini^  law- 
ful and  valid  bonds.  If  the  bonds  were  forged  or  unlawful,  this 
would  be  matter  of  defense.     Id.  . 

39.  Same.  The  laws  under  which  such  bonds  i^^sued  need  not  be  referred 
to  or  pleaded  in  the  indictment.    Id. 

40.  Same.  The  coupons  were  sufficiently  described,  and  it  was  not  essen- 
tial that  the  bonds  from  which  thev  were  cut  should  also  be  described, 
but  the  proof  should  show  that  they  were  cut  from  the  bonds  of  the 
State.    Id, 

41.  Same.  The  indictment  having  been  found  in  1873,  the  charge  that 
the  ofiense  was  committed  on  the day  of ,  1870,  is  a  suffi- 
cient averment  that  the  offense  was  committed  before  the  finding  of 
the  indictment.     Id. 

42.  Maliciovs  stabbing.  In  an  indictment  for  malicious  stabbing  under 
sec.  4608  of  the  Code,  the  words  "  cut,  penetrate  and  wound,"  describe 
the  offense  with  quite  as  much  accuracy  and  certainty  as  if  the  word 
stab  had  been  used.    Starks  v.  Tfie  State,  64. 

43.  Miscegenation.  Marriage  in  another  State.  The  defendant,  a  white 
man,  was  married  to  a  woman  of  color,  in  the  State  of  Mississippi 

9 

(where  such  marriages  are  not  forbidden  by  law),  and  removed 
to  this  State  with  his  wife,  and  continued  to  live  with  her  as  hie 
wife.  He  was  indicted  under  the  act  of  1870  (second  session),  ch. 
39.  Upon  motion,  the  indictment  was  quashed  in  the  court  below, 
and  the  State  appealed.  Heldy  to  be  an  indictable  ofiense  in  this 
State  for  a  white  man  and  colored  woman  to  live  together  as  man 
and  wife,  although  married  according  to  the  forms  of  law  in  another 
State.     The  State  v.  Bell,  9. 
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44.  Plaintiff  in  error  was  convicted  of  manslaughter  and  sentenced  to 
eight  years  imprisonment  in  the  penitentiary.  The  jury,  on  the 
trial,  being  unable  to  agree  on  a  verdict,  one  of  the  jurors  made  a 
speech  to  them,  saying,  "that  he  had  been  on  criminal  juries  before, 
and  it  was  usual  and  the  custom  for  every  man  to  put  down  on  paper 
what  he  w^as  for,  and  then  to  add  the  years  of  imprisonment  so  put 
down  together,  and  divide  the  sum  so  made  by  twelve,  and  return  the 
result  as  the  venlict  of  the  jury."  The  jury  adopted  this  mode,  and 
made  up  their  verdict  accordingly. 

Heldj  that  the  verdict  was  improper,  and  should  have  been  set  aside. 
Joyce  V.  The  State,  273. 

45.  Affidavit  of  jurors.  These  facts  may  be  shown  by  the  affidavit  of 
of  jurors.     Id. 

46.  Pleading.  The  stealing  of  various  articles  at  the  same  time  and 
place  is  only  one  offense,  and  must  be  so  charged.  The  rule  is  not 
altered  by  a  statute  affixing  a  heavier  penalty  to  the  stealing  of  one 
of  the  articles  than  the  stealing  of  the  others.    Kelly  v.  The  State^  323. 

47.  Verdict.  Correction  of  judgmerU  in  the  Supreme  Court.  The  defendant 
was  found  guilty  of  larceny  by  the  jur\',  and  his  punishment  fixed 
at  fourteen  months  in  the  penitentiary,  but  the  court,  disregarding 
the  time  fixed  by  the  jury,  sentenced  the  defendant  to  five  years 
in  the  penitentiary:  Held,  that  the  court  erred  in  not  following  the 
jury  in  fixing  the  term  of  imprisonment ;  but  the  error  was  of  such  a 
character  that  it  could  be  corrected  in  the  Supreme  Court  without 
sending  the  case  back  for  a  new  trial.     Id. 

48.  Order  to  file  bill  of  indictment  ex  offi/cio.  Practice.  An  order  to  file  a  bill 
of  indictment  ex  officio  need  not  show  cause;  it  is  sufficient,  where  it 
appears  to  the  court  that  the  person  has  committed  the  offense,  to  au- 
thorize the  Attorney  General  to  prosecute  ex  officio;  nor  is  it  essential 
that  the  order  should  state  the  person  on  whom  the  offense  has  been 
committed.     The  State  v.  Kiitrell,  167. 

4i9.  Abbreviatum.  "A  &  B"  is  a  legitimate  abbreviation  for  assault  and 
battery.     Id. 

60.  Bape.  It  is  competent  to  prove  the  prosecutrix  to  have  been  a  com- 
mon prostitute.     Titus  v.  The  State,  132. 

61.  Same.  And  the  prosecutrix  may  be  asked,  and  must  answer,  whether 
she  had  cohabited  with  any  other  person  beside  the  defendant  about, 
or  shortly  before,  the  time  of  the  alleged  offense  by  defendant  upon 
her,  as  an  element  which  should  be  weighed  by  the  jury  for  what  it 
is  worth,  on  the  question  of  force  or  consent.     Id. 

62.  Evidence.  Where  the  object  is  to  contradict  the  witness,  her  examina- 
tion by  the  justice  on  the  preliminary  trial,  identified  by  him  as  the 
testimony,  and  proved  to  have  been  signed  by  him  for  the  witness,  at 
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her  request,  she  being  unable  to  write,  is  competent  evidence,  whether 
it  is  shown  to  her  or  read  over  to  her  at  the  time  it  is  offered  as 
evidence  or  not.  The  rule  as  to  proof  of  letters  written  by  the  witness 
has  no  application  in  this  case.    Id,  « 

53.  Rei'ersible  error.  What  is  not.  The  failure  by  the  court  to  tell  th« 
jury,  when  not  requested  to  do  so,  that  they  are  the  judges  of  the  law 
as  well  as  of  the  facts,  is  not  reversible  error.  Nor  is  the  failure  lo 
instruct  them  as  to  what  is  a  reasonable  doubt.  Butler  v.  The  Stale, 
35. 

54.  Bobbery.  Evidence.  Where  a  witness,  upon  the  question  of  the  de- 
fendant's identity,  in  order  to  make  his  recognition  of  him  more 
explicit,  details  facts  and  circumstances  under  which  he  saw  defend- 
ant, calculated  to  prove  a  separate  substantive  felony  from  the  one 
charged  in  the  indictment,  such  evidence  is  competent,  the  answer 
being  brought  out  by  defendant's  counsel  on  cross-examination.  The 
State  V.  BeHon,  138. 

55.  Practice.  Charge  of  court.  It  is  not  always  error,  under  the  act  of 
1873,  concerning  written  charges,  for  the  court,  in  ruling  on  ques- 
tions of  evidence  during  the  trial,  to  state  verbally  to  the  jury  quali- 
fications of  such  testimony  and  his  reasons.    Id. 

56.  Commute  capital  offenses  to  imprisorvmemi.  8ec.  5257,  providing  that 
the  punishment  for  capital  offenses  may  be  commuted,  applies  as 
well  to  crimes  made  capital  offenses  after  the  act  as  before.  In  other 
words,  that  this  finding,  involving  the  life  of  the  defendant,  should 
not  be  left  to  the  whim,  caprice  or  prejudices  of  a  jury,  but  should  be 
based  on  the  facts  of  the  case ;  and  the  principles  on  which  this  find- 
ing should  be  based  ought  to  be  explained  to  the  jury,  so  that  they 
might  act  intelligently  in  the  performance  of  the  duty  imposed  by  the 
statute,  of  settling  the  ([uestion  whether  the  death  penalty  should  be 
inflicted,  or  whether  the  circumstances  and  facts  of  the  case,  in  view  of 
the  spirit  of  the  law,  demanded  a  less  severe  punishment,  and  the  jury 
must  be  held  to  be  limited  by  the  provisions  of  the  statute  to  the 
commutation  therein  expressed ;  but  while  this  is  the  duty  of  the 
court,  such  failure  so  to  charge  cannot  be  assigned  as  error,  when  the 
prisoner's  counsel  has  failed  to  recjuest  an  additional  charge.    Id. 

57.  Selling  liquors.  Where  the  proprietor  of  a  theatre  owns  a  bar- 
room for  the  sale  of  liquors,  etc..  with  convenient  steps  leading 
to  a  wine  room  up-stairs,  located  in  an  adjoining  building  to  the 
theatre,  and  persons  go  into  the  wine  room  on  tickets,  and  drinks  are 
sent  up  from  the  bar,  the  establishment  being  kept  mainly  for  the  pur- 
pose of  furnishing  wines  and  liquors  to  visitors  of  the  theatre,  being 
of  easy  access  from  the  theatre,  and  a  part  of  its  fitting  up,  and 
liquors  are  furnished  in  the  wine  room  under  these  circumstances, 
the  proprietor  is  guilty  of  furnishing  liquors  to  visitors  inside  of  such 
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place  of  amusement,  or  in  an  apartment  opening  into  the  name,  under 
act  of  1869-70.     Tlie  State  v.  While,  158. 

58.  Nuiaaiw.  Slaughter-house,  On  pvbltc  road.  In  order  to  constitute  a 
slaughter-house  a^uisance  to  the  travelers  on  a  puhlic  road  it  must 
appear  that  a  material  obstruction  or  inconvenience  is  occasioned  in 
the  free  and  safe  use  of  the  roAd,  and  not  merely  that  to  some  individ- 
uals the  smell  is  ofTeusive.     Phillips  &  Co.  v.  The  State,  151. 

59.  Surprwe.  Amending  affidavit  of  defendaTif..  Error  to  deny.  When. 
Evidence.  Where  the  committing  magistrate  was  introduced  to 
prove  a  confession  by  the  defendant  made  on  the  committing 
trial,  it  was  error  to  refuse  to  allow  the  defendant  to  amend  an 
affidavit  on  motion  for  a  new  trial,  alleging  surprise,  and  offering 
to  prove  by  two  persons  present  at  the  trial,  facts  tending  to  rebut  the 
magistrate's  testimony,  because  the  affidavit  failed  to  state  exactly 
what  the  defendant  proposed  to  prove  by  witnesses.  Orocke  v.  The 
State,  89. 

60.  Bill  of  exeepfions.  Where  it  was  afterwards  interpolated  into  the 
bill  of  exceptions,  by  Jhe  clerk,  that  the  court  made  a  different 
ruling  as  to  the  affidavits,  such  interpolation  will  not  be  regarded  as 
a  part  of  the  bill  of  exceptions.     Id. 

61.  Venue.  The  Constitution  guarantees  a  trial  by  an  impartial  jury 
of  the  county  in  which  the  crime  shall  have  been  committed.  Speck  v. 
The  State,  46. 

62.  JNVir  county  line  voithin  elei'en  miles  of  old  county  seat.  The  Constitution 
of  1870  authorized  the  legislature  to  establish  new  counties,  but  pro- 
vides that  "no  line  of  such  county  shall  approach  the  court  house  of 
anv  old  countv  from  which  it  may  be  taken  nearer  than  eleven  miles." 
The  act  of  1871,  establishing  Moore  county,  is  not  upon  its  face  in 
conflict  with  that  provision.  The  Circuit  Judge  charged  the  jury: 
•*  If  you  should  believe  from  the  evidence  that  pursuant  to  the  act  of 
assembly  establishing  the  county  of  Moore,  the  commissioners  under 
said  act  proceeded  to  run  and  mark  and  establish  the  West  boundary 
line  of  Moore  county,  between  Lincoln  and  Moore,  and  run  and  estab- 
lished said  line  previous  to  the  killing,  and  this  line  included  the 
place  of  the  killing  in  Moore  county,  and  after,  this,  and  before  the 
killing  and  since  the  killing,  down  to  this  time,  Moore  county  has  ex- 
ercised jurisdiction  over  the  territory  so  included  within  such  lines, 
by  collecting  taxes,  etc.,  the  offense  is  properly  triable  in  Moore 
county,  and  this  although  such  line,  so  run  and  established,  or  the 
place  of  killing,  was  nearer  than  eleven  miles  to  the  court  house  of 
Lincoln  county."     Held,  there  is  no  error  in  this  charge. 

Where  the  act  establishing  a  new  county  is  constitutional  upon  its 
face,  but  the  commissioners  in  laying  out  the  county  violate  the  Con- 
stitution by  running  one  of  the  lines  nearer  than  eleven  miles  to  the 
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court  house  of  the  old  county,  and  this  line  is  acquiesced  in  by  the 
old  county,  the  objection  cannot  be  taken  in  a  collateral  proceeding 
by  a  defendant  who  has  been  indicted  in  the  new  county.    Id, 

63.  Constitution.  The  territory  embraced  within  the  lines  of  the  new 
county  belongs  to  the  new  county  within  the  meaning  of  the  above 
provision  of  the  Constitution  until  the  old  county,  in  some  proper  pro- 
ceeding, asserts  its  right  to  have  the  line  changed.     Id. 

64.  Written  charge.  Where  the  judge  asked  the  counsel  in  the  presence  of 
the  prisoner  and  the  jury  whether  he  desired  a  written  charge,  (under 
act  of  1873,)  and  the  counsel  expressly  waived  it,  agreeing  to  a  verbal 
charge,  which  was  accordingly  given,  it  cannot  be  assigned  as  error 
by  the  prisoner,  on  the  ground  that  that  to  which  a  person  assents  is 
not  esteemed  in  law  an  injury.     The  State  v.  Bungardner.     163. 

DAMAGES.     . 

Occasioned  by  the  ill  repair  of  public  bridge.     County  not  liable. 
See  CoiTNTiEs. 

Corporation  liable  for  vindictive  damages.     When.    See  Corpora- 
tion, 2. 

Right  of  action  for,  passes  to  representatives  of  injured  j)er8on.    When 
and  how.    See  Corporation,  1. 

For  fraudulent  misrepresentations  as  to  credit  of  persons.    See  Fraud- 
uiiENT  Representations, 

DEBT. 

Levy  of  execution  no  satisfaction  of.     When.     See  Levy. 
See  Bailment,  1,  2. 

DEEDS. 

Probate  and  registration  of  foreign  deeds.    See  Married  Women,  1, 2. 

DEMAND  AND  NOTICE. 

On  bank  check.    What  necessarv  to  hold  drawer.     See  Banks  amd 
Banking,  1,  2,  3. 

In  case  of  bailment  required  before  suit.    When.    See  Bailment, 
1,  2,  3. 

See  Bills  and  Notes,  1. 

DESCENT  AND  DISTRIBUTION. 
See  Trusts,  4  to  6. 
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1.  The  amount  of  alimony  to  \ie  allowed  is  a  matter  for  the  diiK;retion 
of  the  court,  in  view  of  the  particular  circumstances  of  each  case. 
The  fact  that  the  wife  had  been  the  owner  of  a  large  portion  of  the 
property  out  of  which  alimony  is  to  be  allowed,  always  constituteB  a 
ground  for  making  the  allowance  liberal,  and  under  .some  circumstancefl 
of  special  fault  on  the  part  of  the  husband,  and  peculiar  merit  on  the 
part  of  the  wife,  will  justify  the  giving  to  her  the  entire  estate  that 
came  by  her.  In  general,  it  is  not  usual  to  allow  the  wife  more  than 
one-half  of  the  husband's  estate,  after  making  proper  deduction  for 
his  indebtedness  existing  before  the  divorce.     StUlman  v.  StiUniany  169* 

2.  Estoppel.  Evidence,  It  is  manifest  that  complainants  Julia  E.  and 
Sarah  are  estopped  from  setting  up  claim  to  the  property  in  opposi- 
tion to  their  sworn  statement*  in  their  depositions  in  1866.     Id, 

DOWER. 

Widow  not  entitled  to  out  of   partnership   property.     When.    See 
Partnership. 

DRUNKENNESS. 

How  it  will  affect  the  will  of  testator.     See  Wilt>5,  7. 

E.JECTMENT. 
See  Land  Law. 

L  Fleadimj.  The  defendant  in  an  action  of  ejectment^  filed  two  plea«, 
one  of  not  guilty,  and  the  other  a  disclaimer.  The  plaintii!'  moved  to 
strike  out  the  latter  plea  on  the  ground  that  it  was  repugnant  to  the 
plea  of  not  guilty.  The  Circuit  Judge  refused  to  allow  the  motion, 
but  made  the  defendant  elect  which  of  the  pleas  he  would  rely  on. 
Heldy  that  this  was  error.  The  plea  of  disclaimer  should  have  been 
stricken  out  and  the  leave  granted  defendant  to  amend  his  plea  of  not 
guilty  by  stating  therein  the  extent  of  his  possession.  Lea  v.  Slat- 
terly,  23'). 

2.  TiU^  of  plaintiff.  Estoppel,  It  is  the  rule  in  ejectment,  that  the  plain- 
tifl'must  recover,  if  he  recover  at  all,  on  the  strength  of  his  own  title. 
And,  although  it  is  well  settled  that  where  the  plaintiff  and  defendant 
derive  title  from  a  common  source,  the  <lefendant  cannot,  for  the  pur- 
pose of  defeating  the  plaintiff,  impeach  the  validity  of  the  title  of 
source  whence  both  derive  their  titles,  yet  he  can  show  that  the  plain- 
tiff by  some  subsequent  act  has  parted  with  his  title,  and  has  none  a 
the  time  the  action  is  brought.     Moss  v.  Union  Banky  216. 

ELECTION. 

Of  special  judge.    See  Judiciary,  1. 

To  fill  vacancy.    See  Office  and  Officers,  2. 
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EMANCIPATION. 

See  Chancery  Practice,  2. 

EQUITY  OF  REDEMPTION. 

What  must  appear  in  bill  and  decree  to  authorize  cutting  off  of.  See 
Chancery  Practice,  1. 

ESTOPPEL. 

See  Divorce  and  Alimony,  2. 
See  Ejectment,  2. 

EVIDENCE. 

Burden  of  proof  when  the  corpus  delicti  has  been  made  out.  See  Crdi > 
inal  Law,  7. 

Burden  of  proof  where  testator  is  insane.    See  Wii^l,  13. 

Upon  which  to  supply  lost  papers.    What  sufficient.    See  Loot  Pa- 

PEILS. 

Letters  may  be  read  to  jury.    When.    See  Factor,  2. 

Admissibility  of  a  copy  of  deed.    See  Taxes,  4. 

Statements  of  answer  are.    When.    See  Chancery  Practice,  1. 

In  regard  to  testamentary  capacity  of  maker  of  will.  See  Wiuejb, 
1  to  10. 

Tending  to  prove  another  substantive  felony  than  the  one  for  which 
the  prisoner  is  on  trial  for.  Admissible.  When.  See  Criminai* 
Law,  54. 

Witnesses  estopped  from  making  assertions  contrary  to  their  state- 
ments in  depositions  in  other  cases.    See  Divorce  and  Alimony,  2. 

Proof  of  loss  in  insurance.    See  Insurance. 

Burden  of  proof  where  assignment  of  not€  is  denied.  See  BiLi^  and 
Notes,  9. 

Of  witness  before  a  committing  court  who  has  since  died.  Can  be 
proved  how.    See  Criminal  Law,  11. 

Declarations  of  one  who  has  parted  with  title  not  admissible  to  dis- 
parage innocent  purchaser's  title.  When.  See  Fraudulent  Con- 
veyance, 2. 

Subscribing  witness.    See  Written  Instruments. 

What  admissible  in  case  of  rape  as  to  lewd  character.  See  Criminai. 
Law,  50. 

A  person  indicted  for  the  same  offense  and  at  the  same  time  as  the 
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prirtoper  on  trial,  may  be  witness  for  prisoner.    When.    See  Crim- 
inal Law,  1 2. 

See  Pardon,  1,  2,  8. 

1,  Rdevaitcy,  Duty  of  thi'  court.  Where,  in  a  case  on  trial  before  a  jury, 
the  plaintiff  and  defendant  each  maintain  a  theory,  as,  for  instance, 
where  a  depositary  is  sued  for  property  stolen  from  him,  and  the  de- 
positor asserts  that  he  was  a  bailee  for  hire,  and  the  depositary  that 
he  was  a  gratuitous  bailee,  the  court  may  allow  the  introduction  of 
evidence,  which,  upon  one  theory,  would  be  relevant,  and  upon  the 
other  irrelevant;  but  it  is  the  court's  duty,  either  at  the  time  of  its 
admission,  or  in  the  charge,  to  instruct  the  jury  in  regard  to  its  proper 
application.     Mariner  v.  Smithy  423. 

2.  Instructions  to  jury.  In  general,  error  will  not  be  attributed  to  the 
court  below,  unless  he  is  put  in  error  by  specific  instructions  asked 
and  refused.  But  where  a  matter  arises  upon  which  it  is  manifest 
that  the  court  should  instruct  the  jury,  the  omission  to  do  so  will  be 
error.     Id. 

EXECUTION. 

Jjevy  of  no  satisfaction  of  debt.     When.     See  Levy. 

May  be  issued  how  and  when  on  death  of  party  to  suit.     See  Plead- 
ing AND  Practice,  1. 

What  will  not  warrant  a  justice  in  its  issuance  before  two  days  have 
expired.    See  Exemptions,  1  to  4. 

EXECUTOR. 

Of  will  cannot  join  in  bill  with  distributee  for  partition.    When.    See 
W1LL8,  11. 

EXEMPTIONS. 

1.  Under  our  statutes,  the  head  of  a  family  engaged  in  agriculture  is  en- 
titled to  claim  and  have  set  apart  to  him,  as  exempt  from  execution, 
two  horses,  or  a  mule  and  a  horse,  and  such  a  person  has  the  right  to 
select  from  among  his  stock  which  two  he  will  claim  as  exempt,  which 
selection  the  officer  having  the  execution  is  bound  to  respect,  dark 
V.  Bond,  288. 

2.  Factta.  What  facts  will  constitute,  on  the  part  of  the  execution  debtor 
a  selection,  discussed.     Id. 

3.  Execution.  Affidavit  by  the  judgment  creditor,  that  "  if  execution 
was  not  issued  instanter  the  debt  would  be  lost,"  is  not  sufficient 
under  the  Code,  sees.  3009,  3011,  to  warrant  the  justice  in  issuing  exe- 
cution before  the  expiration  of  two  days  from  the  date  of  the  judg- 
ment.   Id. 
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4.  Same.  Officer,  Protection  to.  An  execution  which  shows  upon  its  face 
that  it  was  unlawfully  and  improperly  issued  does  not  protect  the  offi- 
cer who  executes  it ;  aHUr,  if  the  execution  be  regular  and  valid  upon 
its  face,  although  the  judgment  upon  which  it  issued  is  invalid.    Id. 

FACTOR. 

1,  Conmgnment  to.  What  control  he  has  over  the  goods.  Whenever  a  con- 
signment is  made  to  a  factor  for  sale,  the  consignor  has  a  right  gen- 
erally to  control  the  sale  thereof,  if  no  advances  have  been  made  or 
liabilities  incurred  on  account  thereof,  and  the  factor  is  bound  to 
obey  his  orders.  If,  however,  the  factor  makes  advances,  or  incurs 
liabilities  on  account  of  the  consignment,  by  which  he  acquires  a  spe- 
cial property  therein,  then  the  factor  has  a  right  to  sell  so  much  of 
the  consignment  as  may  be  necessary  to  reimburse  such  advances  or 
meet  such  liabilities,  unless  there  is  some  existing  agreement  between 
himself  and  the  consignor  which  controls  or  varies  the  right.  Whether 
any  such  instructions  were  given,  and  when  and  under  what  circum- 
stances, were  questions  left  to  the  determination  of  the  jury.  Beadles 
V.  Hartmus  &  Co.j  476. 

2.  Bhndenee.  Letters  may  be  read  to  jury.  When.  The  court  say,  the 
expression  of  a  wish  or  desire  may,  under  certain  circumstances, 
amount  to  a  positive  command  ;  so  we  think  that  the  correspondence 
was  properly  submitted  to  the  jury  for  their  interpretation  in  its  rela- 
tions to  the  other  evidence  in  the  cause,  and  we  cannot  say  that  it 
was  error  in  the  court  to  leave  it  to  the  jury  to  draw  their  own  con- 
clusions from  the  written  correspondence  and  other  evidence  submit- 
ted to  them     Id. 

FEES. 

Costs  in  criminal  cases.    See  Costs,  1  to  4. 

FOBGERY. 

What  will  constitute.    See  Criminal  Law,  16. 

FRAUD. 

Decree  attacked  for — entire  proceedings  open  to  investigation.    See 
Chancery  Coi'rt,  9. 

Trusts.  Appropriation  of  trust  funds.  A  third  party,  who  acquires  the 
title  to  property  by  the  illegal  appropriation  of  trust  funds,  which 
illegal  appropriation  was  known  to  and  procured  to  be  made  by  such 
third  party,  is  affected  with  the  trust  just  as  the  trustee  would  have 
been,  and  the  beneficiary  can  elect  either  the  property  or  his  remedy 
in  personam.     Treadwell  v.  McKeon,  201. 
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FRAUDULENT  CONVEYANCE. 

Evidence.  As  a  general  rule,  the  declaration  of  a  party  made  after  he 
has  parted  with  his  interest  in  the  subject-matter  of  litigation,  can- 
not be  received  to  disparage  the  title  or  right  of  a  party  acquired  in 
good  faith  previous  to  the  time  of  making  such  declarations.  But 
this  very  junt  and  reasonable  principle  must  be  taken  as  inapplicable 
to  canes  of  fraudulent  sales  of  property.  If,  for  example,  a  convey- 
ance in  made,  absolute  on  its  face,  and  the  vendor  continues  to  retain 
possession  of  the  property  as  before,  this  being  prima  faeie  evidence 
of  fraud,  a  creditor  impeaching  such  conveyance  on  the  ground  of 
fraud,  may  be  admitted  to  prove  the  declarations  of  the  vendor  thus 
retaining  the  possession,  in  relation  to  the  ownership  or  the  character 
of  his  posHession  of  the  property.     Carney  v.  Gamey^  284. 

FRAUDULENT  REPRESENTATION 

As  to  credit  of  a  person.  Action  for.  The  gist  of  an  action  for  a  false 
representation  concerning  the  credit  of  another,  is  fraud  in  defendant 
and  damage  to  plaintiff.  If  the  party  making  the  representation 
honestly  stated  his  own  opinion,  believing  at  the  time  that  he  stated 
the  truth,  he  is  not  liable  in  this  form  of  action,  although  the  repre- 
sentation turned  out  to  be  entirely  untrue.  The  rule  is,  that  if  a 
party  represent  as  true  that  which  he  knows  to  be  false,  in  such  a  way 
and  under  such  circumstances  as  to  induce  a  reasonable  man  to  be- 
lieve that  it  is  true,  and  it  is  meant  to  be  acted  on,  and  the  person  to 
whom  the  representation  has  been  made,  believing  it  to  be  true,  acts 
upon  the  faith  of  it,  and  bv  so  acting  sustains  damage,  such  represen- 
tation is  fraudulent,  and  will  sustain  an  action  by  the  party  dam- 
aged.     Wynne  <{•  Co.  v.  AUen,  312. 

GUARDIAN. 

Powers  of  to  lease  minors'  property.     See  Chancery  Court,  1  to  11. 

1.  Foreign,  Avihority  to  jUe  bill,  A  guardian  who  resides  in  another 
State  with  his  wards,  and  has  been  regularly  and  properly  appointed 
and  qualified  in  such  State,  may  file  his  bill  in  this  State  for  the  sale 
of  real  estate  belonging  to  his  wards.     McQeUand  v.  McCMlandy  210. 

2.  Same.  Terms  upon  which  he  is  alloujed  to  receive  funds.  While  the  for- 
eign guardian  may  procure  the  sale,  he  can  only  receive  the  funds 
arising  therefrom  upon  the  execution,  in  the  court  having  control  of 
them,  of  a  bond,  under  the  direction  of  such  court,  for  their  proper 
management  and  application.     Id, 

GOVERNOR. 
See  Pardon. 

GRANTS. 

See  Land  Law. 
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HOMESTEAD. 


1.  Conveyance  without  wif^s  consent.  Title  void.  Remedy.  Where  the  wife 
doe«  not  join  in  a  conveyance  of  the  homcBtead,  Riich  conveyance  is 
abfiolutely  void,  so  far  as  it  abridges  her  homestead  rights,  and  she 
may,  by  next  friend,  file  a  bill  quia  timet  to  have  the  cloud  removed 
and  her  homestead  rights  declared,  though  she  has  never  parted  with 
the  possession  or  occupancy.     WiUiams  v.  WiUiamSj  116. 

2.  Defendants  contracted  prior  to  the  Act  of  1868.  In  a  contest  between  a 
judgment  creditor  who  was  seeking  satisfaction  out  of  his  debtor's 
land,  in  which  the  debtor  claimed  a  homestead  under  the  homestead 
law  of  1868,  hMf  that  the  creditor,  whose  judgment  was  rendered 
after  the  law  went  into  operation,  could,  by  proof,  show  that  the  lia- 
bility on  which  the  judgment  was  based  existed  prior  t<^>  that  time, 
and  thus  defeat  the  homestead.     Douglass  v.  Gregg^  384. 

IDIOTS  AND  LUNATICS. 

Insanity  of  testator.     See  Wills,  13. 

Sanity  of  testator — presumption  from.    See  Wills,  1  to  10. 

INJUNCTION. 

Power  of  Supreme  Court  to  issue.    See  Supreme  Cottrt,  6. 

INNOCENT  PURCHASER. 
See  Chancery  Court,  1. 

INSURANCE. 

Payable  to  a  married  woman.    See  Chancery  Court,  3. 

Fire.  Evidence.  Preliminary  proof  of  loss.  The  policy  of  insurance  re- 
quired the  assured  to  furnish  the  company,  in  the  event  of  a  loss  by 
fire,  the  certificate  of  a  justice  of  the  peace  that  the  loss  had  been  sus- 
tained without  fraud  or  fault  on  the  part  of  the  assured.  The  certifi- 
cate furnished  in  this  case  states  the  value  of  the  property  lost  at 
$3,500.    This  the  court  allowed  to  go  to  the  jury  as  evidence. 

Held,  that  the  certificate  was  not  competent  evidence  as  to  the  value  of 
the  property,  but  was  a  mere  ex  parte  statement.  Fairel  v.  ^tna  Fire 
Ins.  Co.,  542. 

INTERCOURSE  BETWEEN  THE  STATES. 

Construction  of  act  of  Congress  of  July  13,  1861.  The  act  waa  intended  to 
interdict  intercourse  between  the  States  in  rebellion  and  the  loyal 
States,  and  not  between  the  States  of  the  Confederacy,  which  were 
held  to  constitute  a  government  de  facto,  and  were  so  recognized  by 
the  several  departments  of  the  government  of  the  United  States.  Bond 
V.  Owen,  340. 
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INTERNATIONAL  LAW. 

See  Intercourse  bftween  the  States. 

INTERSTATE  LAW. 

See  Trusts,  9. 

JOINT  INTEREST. 

In  a  fund  a  party  may  alone  assert  hiB  right  to  in  a  court  of  chan- 
cery.   See  Chancery  Court,  4. 

JUDICIARY. 

1.  Special  judge.  Election.  Act  of  1870.  The  act  of  the  Legislature  ol 
1870  (T.  &  S.  Rev.  Statutes,  sec.  3930  a),  providing  for  the  election  of 
special  judges,  and  prescribing  the  mode  of  election,  is  constitutional. 
Halliburton  v.  Brooks j  318. 

2.  Chancery  Practice.  Taking  account.  Ordinarily,  parties  interested 
should  be  notified  of  the  time  and  place  of  taking  an  account  before 
the  Master;  but  this  is  not  necessary  >vhere  the  proof  upon  which 
the  account  is  taken  is  on  file  before  the  case  is  referred  to  the 
Master.    Id. 

3.  Same.  Same.  This  court  will  not  reverse  a  decree  confirming  a  report 
of  the  Clerk  and  Master,  otherwise  correct,  for  a  failure  of  the  Clerk 
and  Master  to  refer  to  the  parts  of  the  record  upon  which  his  report 
is  based,  where  the  items  of  the  account  are  so  plain  and  simple  that 
they  can  be  readily  verified.     Id. 

JURISDICTION 

Of  Chancery  Court  to  correct  errors  of  other  courts.    See  Chancery 
Court,  1. 

Of  ("hancerv  Court  to  correct  mistake — when.    See  Chancery  Prac- 
tice,  4. 

Chancery.     Proceedings  against  proj>erty  of  married  women.    See 
Married  Women,  2,  3. 

Of  Chancery  Court  over  trust  property  attached  by  that  court.    See 
Administration,  1,  2. 

Of  Chancery  Court  to  grant  relief  to  party  having  a  joint  interest  in 
property.    See  Chancery  Court,  4. 

Of  justice  in  replevin  cases.    See  Justice  of  the  Peace,  8. 

County  Court  has  none  to  sell  land  for  partition — when.    See  WiiJ:-8, 
11. 

Of  Supreme  Court  to  vacate  decrees.    See  Supreme  Court,  1. 
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JURISDICTION— ConrmtMJcf, 

Of  Supreme  Court  to  superHcde  interlotMitory  decrees.    See  Judg- 
ments AND  Decrees,  3. 

Of  Supreme  Court  to  issue  restraining  orders.   See  Sttreme  (>)T7RT,  6. 

JUDGMENT  AND  DECREES.  , 

See  Contracts. 

Judgment  at  a  term  subsequent  to  verdict,  good — when.    See  Crimi- 
nal Law,  28. 

See  Justice  of  the  Peace,  1  to  7. 

Suggestion  of  death  of  parties.    See  Pleading  and  Practice,  1. 

Of  Supreme  Court   will   not  be   modified — when.       See  Supreme 
Court,  5. 

Supreme  Court  may  vacate — w^hen.     See  Supreme  Court,  1. 

1.  Certiorari.  Appeal.  A  judgment  rendered  by  a  justice  of  the  peace 
upon  notes  not  due  at  the  date  of  the  rendition  of  the  judgment,  can- 
not be  quashed  by  the  Circuit  Court,  as  a  void  judgment,  upon  a  pro- 
ceeding by  writes  of  certiorari  and  supei-ned^as  instituted  by  the  defend- 
ant for  that  purpose.  The  proper  mode  of  bringing  the  question  be- 
fore the  court  is  by  appeal.     Simmoiw  v.  Harris  <C"  Alexander^  325. 

2.  Record.  Notes.  Notes  sued  on  before  a  justice  of  the  peace  are  not 
such  a  part  of  the  record  as  can  be  looked  to  to  determine  whether 
the  judgment  is  void  on  its  face.  While  they  are  required  to  be  filed 
with  the  warrants,  and  may  for  some  purposes  be  part  of  the  record, 
yet  they  constitute  but  the  evidence  of  the  demand.    Id. 

3.  IrUerlociUory  decree.  The  Supreme  Court  has  no  authority  to  super- 
sede an  interlocutory  decree  made  by  a  chancellor  for  the  dissolution 
of  an  injunction.  Nor  has  that  court  any  more  jurisdiction  or  au- 
thority to  supersede  a  judgment  entered  as  the  legal  consequence  of 
the  dissolution  of  an  injunction.  To  supersede  such  a  judgment 
would  be,  in  legal  effect,  to  restore  the  injunction.  Allen  v.  Nelson^ 
343. 

JUSTICE  OF  THE  PEACPl 

Evidence  taken  down  by  him  on  preliminary  trial  may  be  read — 
when.    See  Criminal  Law,  52. 

Judgment  of  on  notes  not  due — proper  mode  of  getting  question  be- 
fore higher  court.    See  Judgment  and  Decreeh,  1,  2. 

1.  Jusiice^s  warrant.  Abbreviation  "Tewn."  The  abbreviation  "Tenn."  for 
Tennessee,  in  a  justice's  warrant,  does  not  invalidate  the  warrant. 
The  abbreviation  is  of  such  universal  use  that  its  meaning  cannot  be 
misunderstood.     Elliott  &  Co.  v.  Jordan^  376. 
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JUSTICE  OF  THE  PEACE- Cb/i^inued. 

2.  Execution.  Officer* 8  return.  Amendment.  Pending  a  motion,  in  the 
Circuit  Court,  to  condemn  land  upon  which  a  justice's  execution  had 
been  levied,  it  appeared  that  the  officer's  return  had  not  been  signed 
by  him.  The  court  allowed  the  officer  to  amend  the  i-eturn  by  sign- 
ing his  name.     HeHj  that  this  was  proper.    Id. 

3.  Warrant.  Judgment  Note.  The  fact  that  the  warrant  does  not  show 
affirmatively  that  the  note  sued  on,  and  upon  which  judgment  was 
rendered,  is  within  a  magistrate's  jurisdiction,  does  not  vitiate  the 
judgment.  Every  intendment  is  in  favor  of  magistrates'  judgments, 
and  the  presumption  would  be  that  the  note  was  for  an  amount  which 
would  give  the  magistrate  jurisdiction.    Id. 

4.  Judgment.  Officer's  return.  A  judgment  rendered  by  a  magistrate 
upon  a  summons  to  the  defendant  to  appear  before  him  immediately, 
is  not  void.     Id. 

6.  Same.  A  magistrate's  judgment  is  not  void  for  the  failure  of  the 
magistrate  to  note  the  fact  of  issuance  on  the  back  of  the  warrant.  Id, 

6.  Cmidemnation  of  land.  Supplying  defect  in  papers.  It  appeared,  upon 
motion  to  condemn  land,  that  the  magistrate  had  failed  to  endorse 
his  judgment  on  the  warrant.  This  defect  was  supplied  by  the  Cir- 
cuit Court  allowing  (the  defendant  objecting)  the  plaintiif  to  file  a 
certified  copy  of  the  judgment  as  it  appeared  on  the  justice's  docket. 
Held,  that  this  was  proper.     Id. 

7.  Justice's  judgment.  The  following  entry  on  a  justice's  docket  consti- 
tutes a  valid  judgment,  to-wit :  Elliott  &  Co.  v.  W.  B.  Jordan,  judgt., 
846.82.     Id 

8.  Beplenn.  Jurisdiction.  The  plaintiff*  procured  a  writ  of  replevin 
from  a  justice  of  the  peace  for  a  lot  of  cotton  in  the  possession  of  the 
defendant,  on  affidavit,  in  which  he  stated  that  the  cotton  was  worth 
$800.  The  officer  executing  the  writ  took  the  cotton  from  the  defend- 
ant and  delivered  it  to  the  plaintiff'.  On  the  trial  of  the  case  the 
plaintiff*  dismissed  his  suit,  whereupon  the  justice  rendered  judgment, 
directing  him  to  deliver  the  cotton  to  the  defendant,  and  in  default  of 
delivery,  for  the  costs.  The  defendant  appealed  from  this  judgment 
to  the  Circuit  Court,  and  there  moved  the  court  to  correct  the  judg- 
ment of  the  justice,  and  render  a  judgment  for  double  the  amount  of 
property  tfken,  or  for  the  value  of  the  property  taken  unless  the 
name  be  returned.  This  the  court  refused.  Heldy  that  the  justice  of 
the  peace  had  no  jurisdiction  of  the  subject  matter  of  the  suit,  the 
value  of  the  property  being  beyond  his  jurisdiction,  and  that  the 
proper  judgment  was  for  costs  only.     Jacobs  v.  Parker,  434. 
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TUEY. 

Juror  mentally  incapacitated  during  trial.    See  Cri^qnal  Law,  33. 

Selection  of  grand  jury.    See  Crimtnal  Law,  30. 

Verdict  of.  When  improper,  and  must  be  set  aside.  See  CRiMTNAii 
Law,  44. 

LAND  LAW. 

Grants,  Ejectment.  Trespasa.  Quare  dausum  Jreffit.  Where  laud 
is  held  by  a  grant  from  the  State,  and  a  discrepancy  exists  be- 
tween the  surveys  by  distance  and  the  boundaries  by  natural  objects, 
an  action  of  trespass  quare  dausum  fregii  may  be  maintained  by  the 
grantee  against  one  who  claims  the  excess  under  a  younger  entr^'  and 
grant,  without  actual  occupation  of  the  lapage  when  the  trespass  was 
committed,  the  act  of  1819,  ch.  1,  sec.  29,  having  no  application  in 
such  case,  and  ejectment  is  not  necessary  to  entitle  the  plaintiff  to 
protection  from  trespass  under  these  circumstances.  Webb  v.  Haleyy 
600. 

LANDLORD  AND  TENANT. 

Lien  of  landlord  superior  to  furnishers.    See  Li£N,  2. 

LEASE. 

See   CJONTRACTS. 

LEASEHOLD  ESTATE. 

Chancery  Court  may  confirm.    When.    See  Chancery  Court,  7. 

LEGACY. 

Conditions  not  precedent.    See  Chancery  Practice,  2. 

LEVY. 

Of  execution.  Satisfaction.  The  principle  upon  which  a  levy  of  an  exe- 
cution on  sufficient  personal  property  to  discharge  the  debt  is  held  to 
satisfy  the  judgment  is,  that  the  title  to  the  property  has  been 
divested  out  of  the  debtor  and  vested  in  the  sheriff,  so  that  the  cred- 
itor has  his  remedy  against  the  sherifi*  if  he  fail  to  a[)propriate  it  to 
the  payment  of  the  judgment.  But  this  principle  can  have  no  appli- 
cation to  a  case  where  the  party  has  not  been,  in  fact,  deprived  of  his 
property  as  the  result  of  the  levy.     Murpky  v.  Partee^  373. 

LIEN. 

In  favor  of  surety  on  note  of  widow  who  used  notes  of  deceased 
husband  to  purchase  land  without  administering.  See  Trusts,  7, 
8,  9. 

42— VOL.  7. 
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LIEN — CarUimved,  , 

On  property  bought  with  trust  money.     See  Trusts,  1,  2. 

Vendor^H.    Accompanies  transfer  of  notes.    When.    See  BiLUS  ani> 
Notes,  8,  9. 

Of  vendor.     A  married  woman  being  the  vendee  will  not  defeat  the 
lien.    AVhen.    See  Chancery  Practice,  6. 

1.  AUorney'%.  A  solicitor  who  fails  to  have  the  court  in  which  he 
appeared  on  behalf  of  his  client  to  declare  his  fee  a  lien  on  the  prop- 
erty prote<!ted  by  his  services,  cannot  afterwards,  by  bill  in  chancery, 
assert  and  have  such  a  lien  declared  in  his  favor.  GuUd  v.  Bomar, 
266. 

2.  FumUhn's.  Sec.  3o42a  {T.  dk  S.  Bev.  S.)  consti-ued.  This  section 
clearly  intended  to  give  the  owner  of  land  rented  a  security  for  sup- 
plies, impliments  of  industry,  or  work  stock  furnished  to  tenants,  and 
also  the  same  to  a  tenant  as  against  his  sub-tenant — this  latter  lien 
to  be  subordinate  to  the  lien  of  the  landlord  for  rent.  This  lien  Ls 
only  given  by  the  act  to  the  landlord,  and  to  lessees  as  against  sub- 
ten  antn.  Its  character  and  effect  is  the  same  as  the  landlord's  lien 
given  by  sees.  3539-40-41-42  of  the  Code.  Whitmore  v.  Poindexier^ 
248. 

3.  Mechanic^n,  Sub-contractar  entitled  to  xmihout  written  notice.  Where  a  sub- 
contractor gives  the  owner  of  a  house  being  built  verbal  notice  that 
he  looks  to  him  for  payment  of  his  services  rendered  on  the  building, 
written  notice  is  not  necessary  in  order  to  entitle  him  to  the  mechanic's 
lien,  as  the  act  of  1859  repeals  sec.  1986  of  the  Code,  under  which  a 
notice  in  writing  was  necessary.     McLeod.  v.  CapcUy  196. 

4.  Attachment.  Ancillary.  The  recitals  necessary  in  ancillary  attach- 
ments and  aflidavits  are  not  required  in  the  attachments  and  affida- 
vits in  cases  for  the  enforcement  of  mechanics'  liens,  a^  the  facts  are 
retjuired  to  be  stated  in  the  bill  and  sworn  to.     Id. 

5.  On  future  crop.  Stile  of  land.  Mortgage.  Deed  of  trust.  Where  the 
vendor  of  land  retains  a  registered  lien  on  the  future  crops  for  the 
payment  of  the  purchase  money,  and  the  title  to  the  same  is  to  be 
absolute  only  when  the  conditions  of  the  sale  have  been  complied 
with :  i/fW,  that  his  right  to  the  crop,  until  the  purchase  money  be 
paid,  is  sujKTior  to  that  of  beneficiaries  under  a  trust  conveyance 
made  subsiMjuent  to  the  rt^gistration  of  the  lien  to  secure  them  in  the 
advancement  of  monies  to  his  vend^'e.     Polk  v.  Foster^  98. 

6.  Vcndor\*<.  Jh'd,  Presumption.  Where  land  is  sold  and  conveyed, 
and  the  whole  or  part  of  the  purchase  money  remain  unpaid,  it  is 
presumed  that  the  vendor  intends  to  retain  a  lien  upon  the  conveyed 
premises  for  the  unpaid  purchase  money.     Whilehurst  v.  YandaUj  228. 

7.  Same,     Title  bond.     But  where  the  party  selling  real  estate  jcives  bond 
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LIEN —  Continued, 


to  make  title  when  the  purchaBe  money  is  paid,  the  law  regards  the 
legal  title  as  having  been  retained  as  absolute  security  for  the  pur- 
chase money,  and  it  would  require  very  strong  evidence  to  establish 
that  the  vendee^s  right  to  an  absolute  conveyance,  free  from  the  ven- 
dor's lien,  was  dependent  upon  other  or  different  conditions  than  the 
payment  of  the  purchase  money.    Id. 

8.  Same,  And  the  subsequent  execution  of  a  deed  to  the  land  does  not 
waive  the  lien  retained  in  the  title  bond.     Id. 

9.  Vendor's  equity.  Assignment.  The  vendor's  equitable  lien  on  land 
does  not  pass  by  assignment  of  the  notes  given  for  the  purchase 
money.  The  lien,  to  be  effective,  should  be  reserved  in  the  face  of 
the  deed. 

Facts :  A  married  woman  owned  the  land  sold  in  fee,  and  her  hus- 
band joined  in  the  conveyance,  she  taking  the  notes  payable  to  her- 
self. No  lien  was  reserved  for  the  satisfaction  of  the  notes  which 
were  transfered  by  the  wife  and  husband  in  satisfaction  of  a  debt  of 
the  husband,  who  guaranteed  the  notes,  and  that  the  purchaser  there- 
of should  have  the  benefit  of  the  vendor's  lien.     PiUoto  v.  Helm^  545. 

LIFE  ESTATE. 

A  devise  of  property  for  life,  with  unlimited  power  of  disposition  at 
death,  vests  absolute  title  to  such  property.     See  Wills,  15. 

LOST  INSTRUMENT. 

Copy  of  deed  not  admissible.    When.    See  Taxes,  4.  * 

LOST  PAPERS. 

Copy  of  indictment  taken  from  minutes,  good  to  try  prisoner  on  in 
felony  cases.     When.    See  Criminal  Law,  25. 

Evidence  to  sustain  copies.  Under  an  order  to  supply  lost  papers  the 
evidence  of  the  clerk  of  the  court,  or  of  the  solicitor  in  the  cause,  to 
the  fact  that  the  copies  presented  to  the  court  are  true  copies  of  the 
lost  papers,  is  sufficient.     Terry  v.   Wood^  292. 

MALICIOUS  PROSECUTION. 

Actions  for.     Abated  by  death  of  party.    See  Actions. 

MARRIAGE. 

In  another  State.    See  Criminal  Law,  43. 

MARRIED  WOMAN. 

May  file  bill  in  chancery  to  collect  insurance  on  separate  property. 
See  Chancery  Court,  3. 
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Vendee  of  land  will  not  defeat  vendor's  lien.  When.  See  Chancery 
Pbactice,  3. 

Where  wife  fails  to  join  in  conveyance  of  land.     Remedy  for  protec- 
tion of  homestead.    See  Homestead,  1. 

1.  ContrtuU  of  wife.  Liability  of  husband.  Premmption.  If  a  married 
woman,  with  the  knowledge,  consent,  and  ratification  of  her  husband, 
contract  for  labor  on  her  real  estate,  a  presumption  would  arise  that 
he  thereby  made  it  his  own  contract,  for  which  he  would  be  liable, 
unless  the  presumption  should  be  rebutted  by  proof  that  the  contract 
was  made  exclusively  with  the  wife,  and  upon  her  credit  alone.  But 
if  the  credit  be  given  to  her  alone,  the  husband  will  not  be  liable,  al- 
though his  wife  lives  with  him,  and  he  sees  her  in  the  enjoyment  and 
use  of  the  fruits  of  the  labor,  without  objection.  In  such  case  the 
husband  can  be  made  liable  only  upon  a  new  contract,  based  on  a 
proper  consideration.    Happek  v.  Hartby,  411. 

2.  Contracts.  Separate  estate.  Property  in  the  hands  of  a  trustee  for  the 
sole  and  separate  use  of  a  /erne  covert,  and  subject  to  her  absolute  dis- 
position, will  be  held  liable  in  a  court  of  equity  for  any  debt  she  may 
contract,  with  an  understanding,  express  or  implied,  that  they  are  to 
be  paid  out  of  such  property.  But  the  separate  estate  is  not  liable, 
generally,  for  her  personal  engagements,  but  only  where  the  debt  is 
charged  specifically  upon  the  separate  estate,  with  the  concurrence  of 
the  trustee,  if  there  be  one.  She  cannot  charge  or  dispose  of  it  in  any 
way  except  in  the  particular  mode  indicated  in  the  deed.  Ooeke  v 
OarreUj  360. 

3.  Same.  Remedy.  The  remedy  of  the  creditor  in  such  cases  is  not  in 
personam  but  in  rem  in  a  proceeding  against  the  property  'itself,  for 
her  contract  is,  in  law,  a  nullity,  and  the  matter  is  cognizable  in 
equity  only.     Id. 

4.  Same.  AbandonmenX  by  husband.  Where  a  husband  has  deserted  his 
family,  the  wife  may  prosecute  or  defend  any  action  he  might  have 
prosecuted  or  defended.  She  may  also  sue  and  be  sued  in  her  own 
name  for  any  cause  of  action  accruing  subsequent  to  such  desertion. 
In  such  a  case  the  wife  would  occupy,  with  reference  to  her  property, 
precisely  the  same  situation  as  a  feme  sole.    Id. 

6.  Power  of  attorney.  A  feTne  covert  cannot,  under  our  statutes,  execute 
a  power  of  attorney  either  to  her  husband  or  to  any  other  person, 
even  though,  in  the  latter  case,  her  husband  join  therein,  by  which 
such  agent  or  attorney  can  lawfully  sell  and,  by  deed,  convey  the 
lands  of  the  feme  covert  to  a  third  party.    King  v.  NufjoU,  221. 

6.  Statute  of  Hmitatums.  Where  the  husband  and  wife  join  in  a  convey- 
ance of  the  wife's  land,  which  is  void  as  to  the  wife,  she  has  seven 
years,  after  she  becomes  discovertf  within  which  to  bring  her  action. 
Id. 
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7.  Same.  But  where,  during  coverture,  the  husband  and  wife  are  dis- 
seized  of  the  wife's  land,  she  is  limited  to  three  years  after  her  hus- 
band's death  within  which  to  bring  her  action.    Id. 

8.  Probaie  and  registration  of  deeds  made  by  married  women  living  in  other 
Stales.  What  necessary.  Non-residents.  Comity  of  States.  A  convey- 
ance of  land  in  this  State  by  a  married  woman  living  in  another 
State  is  valid  when  made  upon  the  certificate  of  a  notary  public, 
under  his  seal  of  office,  that  she,  upon  privy  examination,  acknowl- 
edged that  her  deed  was  freely  and  voluntarily  executed,  and  without 
compulsion  on  the  part  of  her  husband.  Such  a  deed  Ik  properly 
probated  and  acknowledged  for  registration,  and  when  so  registered 
the  title  passes. 

Facts :  A  deed  of  a  married  woman,  executed  in  1847,  with  a  certi- 
ficate of  acknowledgment  thereon,  containing  the  following — "and 
she  being  by  me  examined,  out  of  the  presence  and  hearing  of  her 
husband,  whether  she  does  not  execute  and  acknowledge  the  same 
freely,  voluntarily,  and  without  being  induced  to  do  so  by  fear  or 
threats  of,  or  ill  usuge  by,  her  husband,  or  by  fear  of  his  displeasur^ 
declareth  and  saith  that  she  does  " — under  the  seal  of  a  notary  public 
in  Maryland,  was  properly  registered  in  Tennessee,  and  passed  the 
title  to  the  purchaser.    Murdoch  v.  Memphis  and  Ohio  R.  i?.,  oo7. 

9.  Deeds.  Probaie.  ExeciUion.  Distinction  between  execution  of  deeds 
and  their  probate  or  acknowledgment  for  registration,  discussed.    Id. 

10.  Same.  The  sufficiency  of  the  execution  of  the  deed  must  be  de- 
termined by  the  laws  of  Tennessee.    Id. 

11.  Separate  estate.  Tenants  in  common.  Where  two  tenants  in  com- 
mon— one  of  them  a  married  woman,  having  a  fee  simple  estate  in 
her  undivided  interest  in  the  land — agree  upon  a  division  of  the 
premises,  and  the  co-tenant  with  her  husband  join  in  a  deed  convey- 
ing one  of  the  shares  in  severalty  to  her,  such  deed  does  not  impose 
the  character  of  a  separate  estate  in  the  land  so  conveyed  to  the  mar- 
ried woman.  It  was  without  consideration,  and  the  husband  em- 
ployed no  express  terms  necessary  to  impose  upon  the  property  the 
character  of  a  separate  estate.  The  husband  had  the  same  interest  in 
the  property  after  the  conveyance  as  before.  A  separate  estate  can- 
not be  created  by  implication.  The  wife  had  the  absolute  fee  simple 
estate,  and  could  well  convey  it.    Id. 

MISCEGENATION. 

See  Criminal  Law,  43. 

MISTAKE. 

Jurisdiction    of    Chancery    Court    to    correct.       See    Cuancery 
Practice,  4. 
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Jurisdiction  of  Chancery  Court  to  correct  in  judgment  of   Circuit. 
When.    See  Chancery  Coubt,  1. 

MORTGAGE. 
See  Lien,  5. 

MULTIFARIOUSNESS. 

See  Chancery  Court,  1,  6. 

What  is  not.    See  Chancery  Practice,  3. 

NAVIGABLE  STREAMS. 

Test.  The  common  law  rule  as  to  what  is  a  navigable  stream,  viz.,  the 
flow  and  reilow  of  the  tide,  has  never  been  recognized  or  adopted  in 
this  State  as  the  test ;  but  the  civil  law  definition  has  been  adopted, 
which  is,  that  a  navigable  stream  is  one  that  is  capable  of  being  nav- 
igated, or  is  navigable  in  the  common  sense  of  the  term.  Sigler  v. 
"        The  State,  493. 

NON-RESIDENTS. 

Married  women  living  in  other  States  conveying  land  in  this.    See 
Married  Women,  1  to  4. 

NON  ASSIGN  A  V  IT. 

Plea  of — what  it  denies.    See  BrLis  and  Notes,  2. 

Where  competency  of  assignor  is  denied — burden  of  proof.  See  Bills 
AND  Notes,  9. 

NOTICE. 

See  Chancery  Court,  2. 

NUISANCE. 

Barbering  is  not.    See  Criminal  Law,  2. 

Slaughter-house  on  public  road — not — when.    See  Criminal  Law, 

58. 

OFFICE  AND  OFFICERS. 

Protection  to  oflScers  who  execute  improperly  issued  process.    See 
Exemptions,  1  to  4. 

1.  Falsely  asifuming  to  be  an  officer.  A  man  appointed  as  a  secret  detective 
by  the  mayor  of  Nashville,  who,  in  serving  a  warrant  of  arrest  issued 
by  a  justice,  does  not  claim  to  be  otherwise  than  such  detective  when 
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his  authority  is  challenged,  is  not  guilty,  under  sec.  4819  of  the  Code, 
of  assuming  to  be  an  officer.     TAe  State  v.  Withers,  16. 

2.  Register,  B.  F.  Tatum  was  elected  register  of  Fayette  county,  at  the 
election  for  county  officers  held  on  March  26,  1870,  and  was  inducted 
into  office  on  April  6,  1870.  In  October,  1871,  B.  F.  Tatum  died,  and 
his  son,  E.  W.  Tatum,  was  appointed  to  fill  the  vacancy  by  the  county 
court.  At  the  regular  election  in  August,  1872,  W.  S.  Rivers  was 
elected  register  to  fill  out  the  unexpired  term.  He  applied  to  the 
county  court  to  be  inducted  into  office  at  the  September  term,  1872, 
but  his  right  was  contested  by  E.  W,  Tatum,  who  claimed  that  his 
term,  under  the  appointment  of  the  county  court,  had  not  expired. 

Hdd^  that  under  the  provisions  of  the  Constitution  of  1870,  relating  to 
registers,  E.  W.  Tatum's  term  of  office  expired  September  1,  1872, 
and  that  the  election  of  Rivers  in  August,  1872,  was  valid  and  consti- 
tutional, and  he  was  entitled  to  be  inducted  into  office  by  the  county 
court  September  1,  1872.     Tatum  v.  iJitwra,  295. 

PARDON. 

1.  Execfuiive.  Effect  of.  Witness,  Persons  rendered  incompetent  as  wit- 
nesses, by  conviction  and  sentence  for  the  crimes  enumerated  in  sec. 
3812  of  the  Code,  are  not  relieved  of  such  a  disability  by  the  pardon 
of  the  Governor.     Evans  v.  The  State^  12. 

2.  Such  persons  can  only  be  relieved  of  the  disability  to  testify  by  a 
proceeding  under  the  statute,  sec.  1994  of  Code,  et  aeq.    Id, 

3.  That  part  of  a  statute  which  declares  persons  convicted  of  certain  of- 
fenses infamous  and  incompetent  as  witnesses,  notwithstanding  it  is  a 
part  of  the  punishment,  is  also  a  rule  of  evidence  which  remains  un- 
changed by  the  executive  pardon.    Id, 

PARTIES. 

Assignee  in  bankruptcy  not  necessarily,  to  suit — when.    See  Chan- 
cery Pracjtice,  5. 

To  actions.    Suggestion  of  death  of  party  necessary  before  issuing 
execution — when.    See  Pleading  and  Practice,  1. 

Residence  of.    See  Attachment,  2. 

PARTNERSHIP. 

Dissolution — effect  of  on  notes  outstanding  as  to  statute  of  limita- 
tions.   See  Statute  of  Limitations,  2. 

ReaJUy.  It  is  the  settled  rule  of  property  in  this  State  that  the  real 
estate  of  a  partnership  is  held  as  personalty  for  the  purposes  of  the 
partnership,  but  where  not  needed  for  such  purposes  it  descends,  as 
other  real  estate,  to  the  heir.     This  being  the  rule,  the  court  holds 
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that  the  widow  of  a  deceased  partner  cannot  treat  the  real  estate  as 
personal  property,  but  that  it  goes  Ut  the  heir  as  realty.  WilUafMon 
V.  Fontairiy  212. 

PATENT  RIGHT. 

1.  Sale  of.  Failure  of  coTunderation.  The  rule,  where  a  failure  of  consid- 
eration in  relied  on  as  a  defense  to  a  note  given  for  a  patent  right,  is, 
that  if  the  patent  is  valid,  the  consideration  is  good,  although  prac- 
tically it  may  be  of  no  ^creat  utility ;  and  the  question  whether  the 
patent  is  valid  in  this  sense  depends  upon  whether  the  thing  patented 
is  a  "  new  and  useful  invention."  The  letters  patent  are  only  prima 
facie  evidence  that  the  invention  is  new  and  useful.  Green  and  Sw^ 
V.  Stuarty  418. 

2.  ^1^*  aTid  notes.  Purchaser  of  note  before  maturity.  The  purchaser  of  a 
note  before  maturity,  at  a  heavy  discount,  without  notice,  is  an  inno- 
cent purchaser  only  to  the  extent  of  the  amount  actually  paid  there- 
for, where  the  connideration  upon  which  the  note  was  executed  fails. 
Id. 

PARTITION. 

County  Court  has  no  jurisdiction  to  sell  for — when.    See  Wills,  11. 
Infants  may  be  made  parties  complainant — when.    See  Trusts,  5. 
Of  land.    See  Married  Women,  1 X. 

PAUPER  OATH. 

Certiorari  and  supersedeas  issued  upon.    See  Certiorari  and  Su- 
persedeas. 

PERSONS  UNDER  DISABILITY. 

Minors'  leasehold  estate  may  be  confirmed  by  Chancery  Court.    See 
Chancery  Court,  7. 

See  Trusts,  5. 

PERSONAL  REPRESENTATIVE. 

Right  of»  the  personal  representatives  of  deceased  who  received  the 
injury.    See  Corporations,  1. 

PLEADING  AND  PRACTICE. 
See  Criminal  Law,  22,  23. 
See  Contracts, 
See  Ejectment,  1. 
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In  Supreme  Court,  in  regard  to  remanding  cases.    See  Bili£  Ain> 
Notes,  10. 

Residence  of  parties.    See  Attachment,  1. 

What  is  not  technically  immaterial.    See  Bilus  and  Notes,  2,  3. 

1.  Judgment.  Death  of  party.  Execution.  Where  there  are  two  or  more 
plaintiffs  or  defendants  in  a  personal  action,  and  one  or  more  of  them 
die,  execution  may  he  had  for  or  against  the  survivor;  hut  the  death 
should  be  suggested,  and  execution  in  such  case  should  be  taken  oat 
in  the  joint  name  of  all  the  plaintiffs  or  defendant**,  otherwise  it  will 
not  be  warranted  by  the  judgment.     Dickinson  v.  BowerSy  307. 

2.  Set-off.  The  plea  of  set-off  being  in  the  nature  of  a  cross  action,  must 
be  put  in  issue  by  replication  or  otherwise.  The  word  "  issue,"  with- 
out more,  cannot  be  construed  as  a  substitute  for  a  formal  replication 
to  the  plea  of  set-off.     WiUiama  v.  Ledsinger's  Ex'x,  429. 

3.  Same.    Verdict.    If  the  verdict  of  the  jury  does  not  show  that  plaintiff*, 
recovers  something  from  the  defendant,  the  defendant  can  have  no 
judgment  on  his  plea  of  set-off  against  plaintiff.     (Changed  now  by 
act  of  1879,  ch.  222.— Ed.)    Id. 

POWER  OF  ATTORNEY. 

Feme  covert  cannot  make,  so  as  to  convey  land.     See  Married  Wo- 
men, 5. 

PRINCIPAL  AND  SURETY. 

See  Bills  and  Notes,  1. 

Husband  bound  on  wife's  note  as  suretv — when.     See   Chanckey 
Practice,  7. 

Liability  of  surety  on  administrator's  bond.    See  Administration,  1. 

1.  Liability  of  on  note,  (hough  adminvstraJUyr  of  hijs  deceased  p'^incipal  is  pro^ 
tected  by  the  staiute  of  limitations.  Although  the  administrator  of  a 
principal  in  a  note  may  defeat  a  recovery  upon  the  note  by  the  plea 
of  the  statute  of  limitations,  vet  the  exoneration  of  such  administra- 
tor  does  not  relieve  the  sureties  of  his  intestate  from  liability.  Beevn 
V.  PuUiamy  119. 

2.  Same.  Remedy  of  Surety.  When  the  surety  on  such  ti  note  is  com- 
pelled to  pay  the  debt,  he  then  has  cause  of  action  against  the  admin* 
istrator  of  either  the  principal  for  the  amount  so  paid,  or  the  admin- 
istrator of  a  co-surety  for  pro  rata  contribution.     Id. 

3.  Same.  Right  of  action  accrues — when.  Statute  of  Umituiums.  While  the 
surety  is  entitled  to  his  motion,  upon  rendition  of  the  judgment,  yet 
his  cause  of  action  is  the  payment  of  the  judgment,  and  the  statnte 
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begins  to  run  from  that  time,  and  not  from  the  rendition  of  the  judg- 
ment.   Id. 

4.  When  agreement  for  delay  will  discharge  surety.  The  taking  of  a  deed 
of  trust  by  the  holder  of  a  note,  prima  facie,  is  an  additional  or  col- 
lateral security,  and  does  not  prevent  the  holder  of  the  note  from 
suing  both  the  principal  and  surety,  and,  therefore,  does  not  operate 
to  discharge  the  surety,  although  taken  without  the  consent  of  the 
surety,  unless  it  is  otherwise  expressly  agreed.    Miller  v.  Knight,  127. 

5.  Same,  Fact* :  The  surety  called  on  the  holder  and  urged  him  to 
avail  himself  of  the  benefits  of  a  deed  of  trust,  and  file  the  claim;  the 
holder  replied  that  the  surety  need  not  trouble  himself  about  the 
note,  that  he  had  it  secured.  Afterward,  the  principal  to  the  note 
became  insolvent,  and  the  holder  brought  suit  on  the  note  against  the 
surety,  who  filed  his  bill  and  prayed  to  be  discharged.  Held,  that 
the  surety  was  not  discharged  on  this  state  of  facts.    Id. 

• 
PRINCIPAL  AND  AGENT. 

1.  Power  to  collect.  The  power  ot  an  agent  to  sell,  implies  the  power  to 
receive  payment,  unless  the  purchaser  had  notice  that  the  agent  had 
authority  from  his  principal  to  sell  only.     Collins  v.  NewUm,  269. 

2.  Baiificaiion.  Where  the  principal  is  informed  of  the  acts  of  his  agent, 
he  must,  if  he  dissenU,  do  so  and  give  notice  of  it  to  the  agent  in  a 
reasonable  time ;  and  if  he  does  not,  his  assent  and  ratification  will 
be  presumed.  A  principal  whose  conduct  amounts  to  a  ratification 
of  the  acts  of  his  agent,  cannot  afterwards  avoid  the  efiect  of  such 
conduct  by  declaring  that  he  had  no  intention  to  ratify  his  agent^s 
acts.     Walker  y.  Walker,  260. 

PEMXJEEDINGS  FOR  THE  CORRECTION  OF  ERRORS. 
See  Bills  and  Notes,  10. 

PUBLIC  ROADS. 

Damage  for  failure  to  keep  in  repair — county  not  liable.    See  CotTN- 

TIES. 

Slaughter-house  on  not  nuisance — when.    See  Criminal  Law,  58. 

Who  may  be  made  to  work  and  who  are  exempt.    See  Corpora- 
tions, o. 

QUARE  CLAUSIM  FREGIT. 
See  Land  Law. 

QUIA  TIMET. 

Bill  quia  timet  to  remove  cloud  from  homestead  by  married  woman. 
See  Homestead,  1. 
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Prevention  of  accidents  under  sec.  1L66.    See  Corporations,  1  to  4. 

BECEIVER. 

Power  of  Supreme  Court  to  appoint.    See  Supreme  Court,  6. 

RECOKD. 

Notes  on  file  with  justice  not  part  of — when.    See  Judgment  and 
Decrees,  2. 

Written  charge  is  no  part  of — when.    See  Criminal  Law,  4. 

REDEMPTION. 

Money  paid  through  mistake — relief.    See  Chancery  Practice,  8. 

REGISTER. 

Election  in  case  of  vacancy.    See  Office  and  Officers,  2. 

REMANDING  OF  CAUSES. 

Supreme  Court  will  not  modify  decrees  at  former  term  so  as  to  re- 
mand a  cause — when.    See  Supreme  Court,  5. 

RENTS. 

See  Trusts,  8. 

REPLEVIN. 

See  Justice  of  the  Peace,  8. 

Verdidt,  Oa  the  trial  of  an  action  of  replevin,  the  jury  returned  into 
court  and  announced  to  the  court  that  they  had  agreed  on  a  verdict 
for  defendant  without  damages,  stating  that  they  meant  they  found 
for  the  value  of  the  property  without  interest,  without  saying  what 
they  found  to  he  the  value  of  the  property.  Whereupon  the  court  in- 
structed them,  that  if  they  found  the  right  of  property  to  he  in  the 
defendant,  they  must  assess  its  value.  The  jury  replied  that  they 
could  not  do  so,  hecause  there  was  no  evidence  of  its  value  introduced 
on  the  trial.  The  court  then  told  them  that  one  of  the  witnesses  had 
stated  its  value,  but  that  the  court  would  not  state  what  the  witness 
had  said.  The  jury  then  retired,  and  returned  a  verdict  for  the  value 
of  the  property.  Held,  that  there  was  no  error  in  this  action  of  the 
court.     Harrington  &  Go,  v.  Neely,  442. 

REVIVOR. 

See  Pleading  and  Practice,  1. 
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SALE  OF  LAND. 

By  sheriff  for  taxes.    See  Taxes,  1  to  4. 

See  Chaiicery  Court,  1. 

Cutting  off  of  equity  of  redemption.    See  Chancery  Practice,  8. 

Lien  on  crops  retained  for  payment  of  purchase  money.    See  Lien,  5. 

Money  paid  through  mistake  in  redemption.    Belief.    See  Chancery 
Practice,  4. 

Vendor's  continued  possession.    Presumption  from.    See  Fraudulent 
Conveyance,  2. 

What  will  create  a  resulting  trust.    See  Trusts,  3. 

SCIRE  FACIAS. 

What  it  must  contain.  Writ  of  scire  facias  by  the  State  against  Patterson 
and  his  sureties  upon  a  forfeited  bail  bond.  This  writ  is  in  the  na- 
ture of  a  declaration,  in  which  the  State  must  set  forth  circumstan- 
tially and  correctly  the  matters  of  record  upon  which  judgment  is  de- 
manded. The  failure  to  do  so  is  a  fatal  defect.  The  Stale  v.  P^Mer* 
soTif  246. 

SEPARATE  EvSTATE. 

A  court  of  chancery  will  settle  insurance  money  from  loss  of  separate 
estate  on  married  women.    See  Chancery  Court,  3. 

Cannot  be  charged  by  married  women.    When.    See  Married  Wo- 
men, 2. 

See  Married  Women,  8  to  11. 

Of   married   women.    Contracts   with   will   not   bind.     When.    See 
Married  Women,  1. 

SET  OFF. 

See  Pleading  and  Practice,  2,  3. 

SHERIFFS  SALE. 

Purchaser  at  acquires  no  title.    W^hen.    See  Taxes,  1  to  4. 

SLAVE. 

Legacy  left  to.    Conditions  precedent,  etc.    See   Chancery  Pbag^ 
tice,  2. 

STATUTES  CITED. 

Attachment,  act  of  1871 265 

Bearing  arms,  act  of  1871,  ch.  90 .....^  57 


INDEX.  669 

STATUTES  CITED— Qmtinued. 

Charge  of  court  must  be  written,  act  of  1873 55, 138,  163,  387 

Guardian,  act  of  1762 502 

Home»tead,  act  of  1868 384 

Land  law,  grant,  act  of  1819,  ch.  1,  sec.  29 600 

Miscegenation,  act  of  1870,  ch.  39 ; 9 

Sale  of  liquor,  act  of  1871  256 

Special  judges,  act  of  1877 318 

Taxes,  variance  in  deed  and  advertisement, , act  of  1844,  ch.  92 486 

STATUTE  OF  LIMITATIONS. 

Of  six  months.    See  Admintstration,  1,  2. 

Does  not  protect  a  surety  on  a  deceased  debtors  note,  though  his  ad- 
ministrator may  plead  it.  Statute  begins  to  run.  When.  See 
Principal  and  Surety,  1  to  3.  • 

Married  woman  has  three  and  sometimes  seven  vears  to  sue  for 
land  after  husband's  death  conveyed  improperly  during  coverture. 
See  Married  Women,  6. 

Will  not  bar  notes  given  in  purchase  of  land.  When.  See  BiXiUB 
AND  Notes,  8.  # 

1.  JPayment.  Admits  what.  The  endorsement  of  a  payment  on  a  note 
by  one  of  the  makers  after  maturity,  is  only  an  admission  of  the 
justice  of  the  same  to  the  extent  of  the  payment,  and  without  other 
admissions  or  acknowledgments,  would  not  arrest  the  running  of  the 
statute  of  limitations.     Folk  v.  Rusaelly  591. 

2*  PartTienhip  dissolution.  Effect  of.  Nor  would  an  agreement,  on 
the  dissolution  of  a  firm,  that  one  of  the  partners  should  take  the 
assets  and  pay  the  liability  of  the  firm,  no  particular  debts  of  the  firm 
being  specified  in  the  agreement,  prevent  the  running  of  the  statute 
upon  debts  due  third  persons,  and  admissions  or  promises  made  by 
the  partner  continuing  in  business  as  to  the  payment  of  the  firm  notes, 
under  these  circumstances,  will  not  bind  the  retired  partner,  notice  of 
the  dissolution  being  given.    Id. 

SUIT. 

In  ones  name  for  use  of  another.    See  CJontracts. 
What  is  not.    See  Administration,  1,  2. 

SUBPOENA. 

To  answer  is  not  leading  process.    W^hen.    See  Attachment,  1,  2. 

SUPERSEDEAS. 

See  Certiorari  and  Supersedeas. 
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SUPKEME  COURT. 

Has  no  authority  to  supersede  interlocutory   decrees  of  Chancery 
Court.    See  Judgment  and  Decbebs,  3. 

Kern  and  ing  of  causes  when  suit  fails  for  neglect  not  culpable.    See 
Bills  and  Notes,  10. 

Will  correct  errors  without  sending  case  back  for  new  trial.    When. 
See  Criminal  Law,  47. 

Will  not  reverse  for  pretended  defense  of  aiihu    \yhen.    See  Crikinai. 
Law,  14. 

1.  Jurisdictum  to  vacate  decree.  This  court  has  jurisdiction,  on  motion, 
under  sec.  4501  of  the  Code,  to  vacate  a  decree,  upon  the  ground  that 
the  judgment  or  decree  was  rendered  through  inadvcrtance  and  over^ 
sight,  when  on  the  face  of  the  record  no  cause  of  action  existed.  The 
decree  was  rendered  at  a  former  term.     B(md  v.  Greenwald,  466. 

2.  (hntracts.  Entirety  and  indivisibility  of.  Whai  icill  not  cofivstilvle.  Chaai- 
cery  practice.  Where  cotton  was  sold  for  about  40  cents  per  pound,  and 
the  proof  showing  that  it  was  sold  at  26  cents  in  gold  or  its  ec^uiva- 
lent  {39  cents),  does  not  bring  the  case  within  the  rule  of  variance 
between  the  contract  and  that  stated  in  the  pleadings.  The  court 
f^y :  "The  cause  of  action  stated  in  the  bill,  is  the  sale  and  delivery 
of  cotton  to  defendant,  not  gold  or  greenbacks;  they  are  but  the  me- 
diums or  means  by  which  the  demand  of  the  plaintiff  is  to  be  satisfied. 
Complainant  brought  his  action  because  the  defendant,  Greenwald, 
had  bought  and  received  his  cotton  and  failed  and  refused  to  pay  for 
it ;  and  if  the  consideration  alleged  is  substantially  proved,  it  is  suffi- 
cient. The  price  is  alleged  to  be  about  40  cents,  and  the  decree  of  this 
court  was  rendered  at  39  cents,  which  is  in  substantial  accordance 
with  the  contract  as  proved  and  so  held  to  be  in  the  opinion."     Id. 

3.  Chancery  Practice,  Injunction,  Where  a  party  has  title  to  property 
about  to  be  sold  by  a  decree  of  the  Chancery  Court  seeking  to  settle 
the  rights  of  other  litigants,  he  may  file  his  bill  to  enjoin  the  sale  of 
the  same  in  the  same  courty  and  have  his  rights  decided.    Id, 

4.  Same,  Clerk  and  Master.  Report  of.  The  master  is  not  allowed  to  go 
outside  of  instructions  in  his  report,  but  must  pursue  such  as  are 
given  him.     Id, 

5.  Modification  of  decree.  A  decree  was  rendered  in  the  Chancery  Court 
against  the  clerk  and  master  for  money  deposited  with  him  in  his 
official  capacity,  but  which  had  Ijeen  lost  by  the  failure  of  the  bank 
in  which  he  deposited  it.  Upon  appeal  the  decree  of  the  Chancery 
Court  was  affirmed.  At  the  next  term  after  the  affirmance  of  the  de- 
cree of  the  Chancery  Court,  the  party  in  whose  favor  the  decree  was 
pronounced  moved  the  Supreme  Court  for  a  rule  on  the  clerk  to  pay 
the  money  into  court,  or  else  to  remand  the  cau^  to  the  Chanoeiy 
Court,  to  the  end  that  the  rule  might  be  made  in  that  court.    Hdi^  1. 
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The  Supreme  Court  has  no  authority  to  make  a  rule  on  the  clerk  and 
manter  to  pay  the  money  into  court.  2.  Nor  could  the  Supreme 
Court  so  modify  or  alter  the  decree  made  at  a  former  term  as  to  direct 
the  cause  to  be  remanded  to  the  Chancery  Court  for  enforcement 
there.     Hill  v.  Walker  &  Co.,  310. 

6.  Power  of  to  grant  injunctions  and  appoint  receii'ers.  The  Supreme  Court 
has  the  power  to  issue  restraining  orders,  and  to  appoint  receivers, 
when  it  becomes  necessary  and  proper  to  exercise  such  powers,  in  the 
due  administration  of  its  appellate  jurisdiction.  But  to  exercise  these 
powers,  the  property  sought  to  be  placed  in  the  hands  of  the  receiver 
must  be  first  brought  under  the  jurisdiction  of  this  court  by  virtue  of 
the  appeal,  or  by  virtue  of  some  order  or  decree  rendered  in  thi^  court. 
And  in  order  to  be  able  legally  to  issue  a  restraining  order  against  a 
party,  that  party  must  be  subject  to  ixa  jurisdiction,  as  a  party  in  the 
cause  in  this  court.     Kerr  v.  White,  394. 

TAXES. 

1.  i2eca?'C?.  Cfiarge  of  court.  Omimonof  Pre,mmption.  Where  the.  charge 
of  the  court  does  not  appear  in  the  record,  the  presumption  is  that 
the  charge  was  in  all  respects  correct.    ASamptfori  v.  Marr,  486. 

2.  Sale  of  land  for.  Jurisdiction  of  Circuit  Court.  The  jurisdiction  of  the 
Circuit  Court  to  sell  lands  for  taxes  is  purely  statutory,  and  whatever 
is  required  to  l)e  done  by  statute  to  give  validity  to  such  sales  must  be 
done,  otherwise  they  can  communicate  no  title  to  the  purchasers.     Id, 

3.  Vai'iance  in  deed  and  adirrtisernent.  Where  the  recitals  in  the  sheriff's 
deed  and  those  of  the  advertisement  of  sale,  under  the  3d  section  of 
the  act  of  1844,  are  different,  the  purchaser  at  the  sheriff's  sale 
acquires  no  title  to  the  land.     Id. 

4.  Evidence.  Admumbility  of  copy  of  deed  or  other  iv^rument.  The  doc- 
trine is  well,  and  has  been  long  eftablished,  that  a  copy  of  a  deed  or 
other  instrument,  the  original  of  which  the  pJirty  offering  the  copy  is 
presumed  to  have  in  his  poss(*ssion,  or  under  his  control,  is  not  admis- 
sible in  evidence,  without  some  evidence  of  the  loss  of  the  original 
or  of  the  inability  of  the  party  to  produce  it.     Id. 

TAX  SALES. 

Report  and  judgment.  liecitals.  CoUeHor\^  deed.  Since  the  act  of  1844  it 
has  been  the  settled  rule  that  as  to  irregularities  in  tax  sales  occurring 
before  judgment  and  order  of  sale,  no  enquiry  can  be  made,  except  it 
be  shown  that  the  taxes  had  been  paid  before  judgment  of  condemna- 
tion ;  and  if  the  collector's  deed  recite  the  facts  essential  to  the  valid- 
ity of  the  proceedings,  such  recitals  are  prima  facie  evidence  of  the  ex- 
istence of  the  facts.  If  the  deed  recite  that  the  sale  was  duly  adver- 
tised, this  recital  may  be  rebutted  by  proof,  because  it  is  a  proceeding 
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8ubBe(}Qent  to  the  judgment.  But  if  the  collector  recite  in  his  deed 
that  the  report  of  the  list  of  unpaid  taxes  was  duly  made,  this  fact 
cannot  be  rebutted,  because  it  is  a  proceeding  anterior  to  the  judgment 
of  condemnation,  and  on  which  the  order  of  sale  is  based.  Douglat» 
Y,  Mumfordf  415. 

TENANl>i  IN  COMMON. 
See  Married  Women,  11. 

TITLE  BOND. 

Legal  title  is  retained  to  secure  payment  of  purchase  money.    Subse- 
quent deed  will  not  waive  lien.    See  Lien,  7. 

TRESPASS. 

Forcibly   entering  premises  not   a  criminal  trespass.    When.    See 
Criminal  Law,  15. 

See  Land  Law. 

TRUSTS. 

Appropriation  of  trust  funds.    See  Fraud,  1. 

Deed  of  trust  taken  by  holder  of  note  will  not  discharge  surety  on 
same.    When.    See  Principal  amd  Surety,  4. 

Deed  of  trust.    See  Lien,  5. 

Trustee.     Property  in  hands  of  for  married  women.    See  Married 
Women,  2  to  4. 

TRUSTEE. 

Powers  of  to  contract  with  beneficiary.    See  Chancery  Court,  11. 
Appointment  of  successor.    See  Administration,  1,  2. 

1.  Cestui  <jui  tmsl.  Misappropriation  of  trust  funds  by  trustee.  A  trustee 
can  make  no  profit  to  himself  by  dealing  with  the  trust  fund ;  and  if 
he  make  a  purchane  with  it  the  cestui  qui  trust  can  elect  to  treat  the 
property  as  a  part  of  the  trust  property,  and  he  is  entitled  to  all  the 
advantages  of  the  speculation  or  investment  thus  made  with  the  prop- 
erty in  the  hands  of  the  trustee.     TreadweU  v.  McKeon,  445. 

2.  Trust  fund.  Third  person.  But^if  one  who  stands  in  no  fiduciary  rela- 
tion to  another  appropriates  the  other's  money,  and  invests  it  in  real 
estate,  or  other  property,  no  trust  results  to  the  owner  of  the  money. 
In  such  case,  if  he  purchase  property  with  trust  funds,  knowing  them 
to  be  such,  a  court  of  eijuity  will  fasten  a  lien  upon  the  property,  and 
sell  it  in  sati^^t  action  of  the  amount  of  the  trust  fund  so  invested.    Id. 
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•3.  BemUing  trust.  A,  a  minor,  bargained  with  B  for  a  tract  of  laml,  but 
the  latter  being  unwilling  to  make  a  contract  with  the  former  on  ac- 
count of  his  age,  it  was  agreed  between  them  that  C,  the  father  of  A, 
should  intervene  and  become  the  contracting  party  in  his  stead.  Ac- 
cordingly the  trade  was  consummated  by  B  and  C,  and  the  land  was 
conveyed  to  the  latter;  but  the  money  paid  for  the  land  was  furnished 
by  A,  and  belonged  to  him.  HeJd,  that  these  facts  make  out  a  result- 
ing trust  in  favor  of  A,  the  minor,  who  furnished  the  money.  John" 
son  V.  AnderaoUy  251. 

4.  TrvMs,  Besulting.  B  held  money  in  trust  for  his  mother  to  be  in- 
vested in  a  home  for  her  use  during  her  life,  and  after  her  death  to  go 
to  her  children.  B  owned  a  farm  of  272  acres,  which  he  had  not  fully 
paid  for,  the  title  of^  which  was  in  him.  By  agreement  with  his 
mother,  the  money  was  used  in  paying  off  the  debt  on  his  farm,  and 
he,  in  consideration  thereof,  agreed  to  set  apart  100  acres  of  the  tract 
as  a  home  for  her,  which  was  done.  She  moved  on  the  land  so  set 
apart,  and  lived  on  it  a  number  of  years  with  her  family.  Heldf  that 
after  her  death  her  heirs  could  assert  a  resulting  trust  to  her  and  them 
in  the  100  acres  of  land  set  apart  as  a  home.    Burka  v.  Burksy  353. 

5.  Partition.  Infants.  Practice.  In  partition  cases  it  is  not  improper  to 
make  infants  parties  complainants.    Id. 

6.  Costs.  The  victorious  parties  to  the  case  filed  as  evidence  a  record 
which  had  no  relation  to  the  issues  involved.  Heldf  that  they  should 
be  taxed  with  the  costs  of  the  record  so  introduced.    Id. 

7.  B&ntUing.  Widxyw.  Bailment.  Where  a  widow  has  taken  possession 
of  the  assets  of  her  deceased  husband's  estate  before  the  appointment 
of  an  administrator,  she  becomes  a  special  bailee  or  trustee  of  the 
name  for  the  use  and  benefit  of  the  creditors  and  distributees  of  the 
estate,  and  if  she  converts  the  assets  into  other  properly,  the  personal 
representatives  may  sue  for  and  recover  such  property.  MiUer  v. 
Birdsong,  531. 

8.  Same.  Lien,  Principal  and  surety.  Bents.  If  the  widow  has  used 
the  assets  (notes)  of  the  estate  in  partially  paying  for  land  purchased 
by  her,  and  gives  her  note  for  the  remainder,  with  security^,  which  the 
endorser  afterwards  pays,  taking  from  the  widow  a  title  bond  of  the 
vendor,  who  also  executed  to  him  a  deed,  the  surety  in  such  case  will 
hold  the  land  in  trust  for  the  benefit  of  the  creditors  and  distributees 
of  the  decedent,  subject  to  a  prior  lien  in  favor  of  himself  to  the  ex- 
tent of  the  sum  paid  by  him,  which  may  be  set  off  by  the  rents  of 
the  land  which  accrued  subsequent  to  his  deed,  and  should  the  rents 
exceed  such  sum  he  will  be  liable  for  the  excess.    Id. 

9.  Same.  Inier-State  law.  Comity  of  States.  Administratxyr.  Chancery 
practice.  As  the  land  in  this  case  is  lying  in  both  the  States  of  Mis- 
siseippi  and  Tenneaeee,  the  Chancery  Court  cannot  decree  a  sale  of 
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tb»t  portion  located  in  Missiseippi,  but  it  may  coerce  the  surety  thu8 
holding  the  land  in  trast,  and  residing  in  this  State,  to  make  a  con- 
veyance of  the  entire  tract  of  land  to  an  administrator  of  the  estate, 
to  be  sold  by  him,  under  the  order  of  the  court,  for  the  benefit  of  the 
creditors  and  distributees  of  the  estate,  first  discharging  the  surety's 
prior  lien  for  the  money  paid  by  him  in  the  purchase  of  the  property. 
Id. 

10.  Notes,  Nolioe.  A,  a  trustee,  transferred  to  B,  in  payment  of  a  per- 
sonal debt  due  from  him  to  B,  a  note  executed  to  him  as  trustee.  In 
a  contest  between  the  beneficiaries  and  B,  it  was  held  that  the  iienefi- 
claries  had  the  superior  right,  and  that,  the  note  showing  on  its  face 
its  trust  character,  B  was  chargeable  with  notice,  and  could  not  claim 
it  as  an  innocent  holder.    Alexander  y.  Aldenon,  403. 

USURY. 

Contracts  made  out  of  the  State  to  avoid  the  laws  of  Tenn.    See 
BiLUB  AND  Notes,  4  to  7. 

VENDOR  AND  VENDEE. 

See  Fbaudulent  Covveyancb,  2. 

VENUE. 

See  Criminal  Law,  61. 

VERDICT. 

Of  jury.    When  improper,  and  must  be  set  aside.    See  Criminal 
Law,  44. 

Of  jury.    Should  be  followed  by  court.    See  Criminal  Law,  47. 

WARRANT. 

See  Justice  of  the  Peace,  1  to  7. 

WATER-COURSES. 

See  Navigable  Streams, 

WIDOW. 

Is    bailee    of    assets   of    deceased    husband's   estate.    When.    See 
Trusts,  7. 

WILLS. 

Legacy  conditions  not  precedent.    See  Chancery  Pleading,  2. 
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1.  Evidence,  DevimvU  vel  non.  Want  of  testamentary  capacity.  When  a 
will  ifl  impeached  for  want  of  testamentary  capacity  of  testator,  and 
it  is  left  doubtful  whether  such  capacity  existed,  it  is  not  error  to  in- 
struct the  jury  that  the  propounder  of  the  will  must  meet  such  proof 
by  evidence,  and  satisfy  them  that  the  testator  had  knowledge  of  the 
contents  of  the  will,  and  that  he  would  not  be  confined  to  the 
evidence  of  subscribing  witnesses  or  other  persons  that  it  was  read  to 
the  testator,  but  they  might  look  to  all  the  facts  and  circumstances 
surrounding  its  execution,  to  see  whether  or  not,  in  point  of  fact,  he 
had  a  knowledge  of  its  contents.    Key  v.  HoUoway,  575. 

2.  Same.  Sanity,  Preaumption  from.  Where  the  jury  is  satisfied  that 
the  testator  was  sane  when  the  will  was  executed,  the  presumption  is 
that  he  knew  the  contents  of  the  will,  and  proof  of  such  knowledge 
is  not  required  until  this  presumption  is  rebutted.    Id. 

3.  Same,  Same.  After  an  explanation  of  what  is  meant  by  a  formal 
execution  of  a  will,  if  the  proof  showed  that  the  testator  could  read 
and  write,  it  was  not  error  to  instruct  the  jury  that  on  proof  of  due 
and  formal  execution  the  law  would  presume,  in  the  absence  of  other 
proof,  that  the  testator  was  of  sound  mind  and  disposing  memory, 
and  that  he  had  knowledge  of  the  contents  of  the  paper.    Id. 

4.  Same.  Executor.  An  executor  of  a  will  is  a  competent  witness  in  a 
contest  over  the  same,  except  as  to  transactions  with  or  statements 
made  by  the  testator.    Id. 

5.  Effect  of  verdict  against  the  exectUor  where  formal  execution  of  the  will  is 
■proved.  It  is  not  error  to  charge  that  the  meaning  of  a  verdict  of  "  no 
will "  is  that  it  was  executed  under  such  circumstances  as  that  by  law 
it  cannot  take  effect  as  a  will,  the  formal  execution  having  been 
proved.    Id, 

6.  Same.  Same.  It  is  only  necessary  for  the  executor  to  prove  the  for- 
mal execution  of  a  will  in  the  first  place,  and  if  he  introduces  testi- 
mony of  subscribing  witnesses  as  to  the  testamentary  capacity  of  tes- 
tator, he  is  not  precluded  from  introducing  other  evidence  on  that 
question  in  rebuttal  of  contestants'  evidence.    Id. 

7.  Same.  Drunkenness.  That  a  testator  was  under  the  influence  of 
liquor  will  not  invalidate  a  will,  unless  he  was  in  such  a  condition 
that  he  had  no  intelligent  comprehension  of  the  nature  of  the  trans- 
action.   Id. 

8.  Same.  Irrelevant  testimony.  Whai  is  such  evidence.  Projctiee.  It  is 
not  error  to  refuse  to  allow  a  witness  to  answer  the  question,  "  How 
H  got  T'8  property  ? "  after  saying  that  the  testator  had  told  witnens 
that  H  would  never  get  his  estate  as  he  had  gotten  T's,  and  that  wit- 
ness knew  how  H  had  gotten  T's.    Such  an  inquiry  is  irrelevant.    Id. 

9.  Same,    Same.    The   Circuit   Judge    acted   properly    in   excluding 
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evidence  that  the  executor  had  been  an  agent  of  the  Freedm&n'R 
Bureau;  that  the  testator  was  a  Southern  man,  and  to  a  Southern 
man  such  a  person  was  odious.    Id. 

10.  Same,  FuU  froof  as  to  testaiar^s  knowledge  of  his  will  required.  When, 
When  the  testator  is  in  extreme  old  age,  imbecile  in  mind,  sur- 
rounded by  interested  parties,  incapable  of  reading  or  writing,  etc., 
something  more  than  ordinary  grounds  of  assurance  that  he  had 
knowledge  of  the  contents  of  his  will  must  be  required.    Id, 

11.  BoLrtition.  Cownty  Court.  Jurisdiction.  A  died  leaving  a  will,  in 
which  he  devised  his  real  estate  to  his  widow  for  life,  and  directed 
his  executor  to  sell,  after  the  widow's  death,  the  real  estate,  and  dis- 
tribute the  proceeds  equally  among  his  children.  After  the  death  of 
the  widow,  the  land  not  having  been  disposed  of  in  accordance  with 
the  directions  of  the  will,  B,  who  had  purchased  the  share  of  several 
of  the  children,  filed  a  bill,  in  conjunction  with  the  executor,  in  the 
County  Court,  for  a  sale  of  the  real  estate  for  partition  among  those 
interested  therein.  All  parties  in  interest  were  made  defendants,  and 
the  suit  was  regularly  conducted,  and  a  sale  obtained.  B  became 
the  purchaser  at  the  sale.  Upon  a  bill  filed  by  the  children  whose 
shares  had  not  been  purchassed  by  B  to  have  the  sale  set  anide,  and 
the  proceedings  in  the  County  Court  declared  void,  it  was  hdd  that 
B,  the  purchaser,  had  no  such  title  interest  in  the  real  estate  as  en- 
titled her  to  either  a  partition  or  a  sale.  She  simply  stood  in  the 
shoes  of  the  persons  from  whom  she  purchased,  and  they,  under  the 
provisions  of  the  will,  had  no  title  or  interest  in  the  realty  itself,  but 
only  in  the  proceeds;  and,  therefore,  the  County  Court  had  no  juris- 
diction to  sell  for  partition  under  the  bill  of  B  and  the  executor. 
Barton  v.  Cannon^  398. 

12.  BevocatUm  of.  What  tdU  not  conMule.  The  testator  sig^^ed  his  sur- 
name to  bis  will  immediately  after  his  given  name,  which  had  been 
written  by  the  draftsman  in  writing  the  attesting  clause,  in  the 
presence  of  two  witnesses,  who  subscribed  the  attesting  clause  at  his 
request.  Two  days  thereafter,  being  doubtful  as  to  the  validity  of 
such  a  signature,  he  sent  for  two  other  witnesses,  one  of  whom  erased 
the  surname  at  testator's  request,  when  he  signed  his  full  name. 
These  two  witnesses,  at  his  request,  and  in  his  presence,  signed  their 
names  under  those  of  the  former  witnesses :  Heldf  that  the  erasure  did 
not  amount  to  a  revocation  of  the  will,  as  it  did  not  appear  to  be  his 
irUention  to  cancel  his  will,  and  all  the  facts  and  circumstances  may 
be  looked  to  in  arriving  at  the  testator's  intentions.  Frear  v.  WHliams^ 
550. 

13.  Insanity  of  testator.  Burden  of  proof.  Where  a  will  is  contested  on 
the  ground  of  testator's  insanity,  the  formal  execution  of  the  will 
having  been  proved,  the  presumption  of  sanity  arises,  and  the  will 
may  be  read  to  the  jury,  without  requiring  the  executor  to  further 
prove  the  sanity  of  testator.    Id. 
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14.  Same,  Same.  Where  the  executor  fails  to  prove  the  Ranity  (»f  the 
testator  by  the  Hubscribing  witnesses,  he  is  not  precluded .  from  resort- 
ing to  other  witnesses  to  establish  such  fact.     Id. 

15.  Life  estate.  Unlimited  power  of  disposilion.  A  devise  of  real  or  per- 
sonal property  for  life,  with  unlimited  power  of  disposition  to  the  de- 
visee, at  his  deith  vests  the  absolute  title  to  the  property  devised. 
Troup  V.  HaH,  188. 

WITNESS. 

Subscribing.    See  Written  Instruments. 

Pardon  does  not  remove  incompetency.    When.    See  Pardon. 

WRITTEN  INSTRUMENTS. 

Evidence^,  Gampeieney  of  party.  Subseribing  witness.  The  general  rule 
of  the  common  law  in  respect  to  the  proof  of  private  writings,  that 
where  an  instrument  is  attested  by  a  subscribing  witness  such  witness 
must  be  called  to  prove  its  execution,  if  he  can  be  produced,  and  is 
competent  to  be  examined,  is  not  relaxed  by  the  recent  legisl^ition 
making  parties  to  suits  competent  witnesses,  and  such  parties  are  not 
competent  to  prove  the  execution  of  the  writing.  The  subscribing 
witness  must  be  called  and  examined.     HevUey  v.  Henning^  524. 
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